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PEE FACE 

TO    THE    T^VENTIETH    EDITION'. 


In  this  edition  the  alterations  made  in  the  law 
since  the  publication  of  the  last  edition  have  been 
incorporated  in  the  text.  These  are  principally  the 
changes  occasioned  by  the  Land  Transfer  Eules, 
1903.  The  editor  has  also  touched  for  the  first 
time  (a)  upon  the  vexed  question,  whether  contingent 
remainders  of  equitable  estates  are  subject  to  the 
precise  rule  laid  down  in  Wliithy  v.  Mitchell  (h)  for 
legal  contingent  remainders.  And  he  has  treated 
more  fully  than  before  (c)  the  subject  of  the  right 
of  an  undertenant  to  relief  against  a  forfeiture  of 
the  head  lease  for  non-payment  of  rent  or  breach 
of  covenant. 

Mr.  J.  F.  IsELiN,  of  the  hmer  Temple,  has  kindly 
undertaken  the  entire  work  of  seeing  the  present 
edition  through  the  press,  and  preparing  all  the 
indices. 

7,  Stone  Buildings,  Lincoln's  Inn, 
16th  December,  1906. 

(a)  See  p.  406  and  n.  (h).  (6)  44  Ch.  D.  86. 

(c)  See  pp.  511—513. 


PREFACE 

TO    THE    SEVENTEENTH    EDITION. 


The  present  work  is  put  forward  as  the  seventeenth 
edition  of  the  late  Mr.  Joshua  Williams's  "  Principles 
of  the  Law  of  Real  Property  " ;  but  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  book.  Since  the 
late  author's  death  in  1881  (a),  three  editions  of  the 
book  have  been  prepared  by  the  present  editor ;  and 
in  these  the  original  text  was,  as  far  as  possible, 
retained.  It  w^as  felt,  however,  that  the  symmetry 
of  the  original  work  was  impaired  by  the  additions 
and  alterations  rendered  necessary  not  only  by  the 
great  changes  in  law  and  practice  worked  by  the 
Conveyancing  and  Settled  Land  Acts,  but  also  by 
the  progress  of  historical  learning.  In  preparing  the 
edition  now  submitted  to  the  profession  the  editor 
has  ventured  to  work  with  a  free  hand,  and  to 
remodel  the  book  after  a  design  of  his  own.  The 
subject  is  therefore  presented  under  an  arrangement 
different  from  that  previously  employed,  and  a  very 
considerable  proportion  of  the  text  is  new.  At  the 
same  time  the  scheme  now  adopted  is  no  more  than 

(a)  The  first  edition  of  thirteenth,  the  last  edition  pre- 
**  Williams  on  Real  Property  "  j-.ared  by  the  late  author  himself, 
was  published  in  1845,   and  the      in  1880. 
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a  development  of  the  late  author's  plan,  and  much  of 
what  he  wrote  has  been  preserved  {h).  And  through- 
out the  present  edition  the  editor  has  endeavoured 
to  harmonise  the  old  matter  and  the  new,  so  as  to 
carry  out,  as  far  as  possible,  the  late  author's  idea 
in  projecting  the  original  work — rh.,  to  write  a 
readable  book,  and  one  intelligible  to  a  student 
without  previous  knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  F.  W.  Maitland,  Downing  Professor  of  the  Laws 
of  England  at  Cambridge,  who  was  kind  enough  to 
read  some  portions  of  the  book  in  manuscript. 

An  entirely  new  index  to  the  book  and  to  the  cases, 
year-books,  and  statutes  cited  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom 
the  editor  is  also  indebted  for  much  efficient  help 
in  passing  the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addejula,  by  the  aid  of  which  the 
work  is  brought  down  to  the  date  given  below. 

7,  Stoke  Buildings,  Lincoln's  Inn, 
28^/4  Ju7ie,  1892. 

(b)  Tlio  late  author's  Appendices  are  untouclied. 
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8.  19  (powers  of  mortgagee)  .        .  644,  646,  687 

8.  20  (exercise  of  power  of  sale)  393,  645,  687 

B.  21  (conveyance  by  mortgagee)  .  645,  615,  687 

8.  28  (insurance) 546,  687 

s.  24  (receiver) 546,  546,  687 

6.  25  (action  respecting  mortgage)  .  .  643,  647 
8.  80  (trust  and  mortgage  estates  on  death)  137,  189, 

203,  236,  479,  537 

8.  31  (new  trustee) 190 

8.  32  (retirement  of  trustee)  .     .     191 

8.  38  (powers  of  new  trustee)     ....     190 

8.  84  (vesting  declaration) 192 

8.  36  (trustee's  receipt) 591 

8.  39  (restraint  on  anticipation)   .  .     .     309 

8.  41  (sales  on  behalf  of  infant)  .  .  .  291 
8.  42  (management  of  infants'  estates)  .     .     290 

8.  44  (remedies  for  rent-charge,  &c.)  422,  511,  638 
s.  46  (redemption  of  quit  rents)  .  .  55,  465 
s.  49  (*'  grant  "not  necessary)      .  .     .     209 

8.  60  (conveyance  to  self  and  another)     .       205,  305 

s.  61  (words  of  limitation) 202 

8.  62  (release  of  powers) 387 

88.  64,  55  (receipt) 612 

s.  56  (payment  to  solicitor »       ....    590 
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14  &  45  Vict.  c.  41,  ss.  69,  60  (covenants  for  title)  ....     698 

8.  61  (joint  account) 664 

8.  63  restate  clause)  ....      605,  606,  609 

8.  64  (covenants  for  title) 69^ 

8.  65  (enlargement  of  long  terms)     .        .        .    629 

B.  71  (repeals) 644,  691 

44  &  45  Vict.  c.  44  (Solicitors'  Remuneration  Act,  1891)  .    604 

44  &  46  Vict.  c.  58  (pensions) 83 

45  &  46  Vict.  c.  21  (sites  for  worship  and  burial)    .  .        .      77 

15  &  46  Vict.  c.  31  (judgments  of  inferior  courts)  .     .     271 

46  &  46  Vict.  c.  88  (Settled  Land  Act,  1882)  .     118—127 

s.  1  (commencement,  etc.) 119 

8.  2  (trustees  ;  tenant  for  life)  .  .  118,  119,  186 
88.  3—6  (sale,  exchange,  partition)  .  121,  141,  469 
ss.  6— 14  (leases)       .        .        .      119-121,383,464 

s.  11  ^mining  rent) 121 

8. 15  (mansion  house) 119 

8. 17  (minerals) 386 

8.  18  (mortgage  by  tenant  for  life)    .  .    123 

8.  20  (conveyance)  .  .  124,  141,  186,  393,  469 
ss.  21,  22  (capital  money)  .  119,  122, 123,  126,  61ft 
88. 25— 30  (improvements)        .        .        .    124—127 

8.35  (timber) 116 

8.  36  (recovery  of  settled  laud,  costs)  .     123 

8.  38,  39  (trustees) 119 

8.  46  (notices) 119 

8.  47  (costs) 123 

8.  48  (partition) 141,  426 

88.  50, 51.  53,  67  (statutory  powers)  .  118, 121, 124 
8.  58  (persons  with  powers  of  tenant  for  lite)    .   106, 

132,  186,  802 

8.  59,  60  (infants) 291 

8.  61  (married  women) 318 

8.  63  (Ireland) 119 

45  &  46  Vict.  c.  39  (Conveyancing  Act,  1882) 

8.  2  (official  searches)  ....  287,  688 

8.  6  (disclaimer  of  power)  ....     387 

8.  7  (acknowledgment  of  deed^)  .  304,  688 

8.  10  (executory  limitations)    ....     397 

8.  11  (long  terms) 629 

8.  12  (conveyance  by  mortgagee)  566 

45  &  46  Vict.  0.  50  (municipal  corporations) 297 

45  &  46  Vict.  c.  76  (Married  Women's  Property  Act,  18S2)   .      83,  293, 

299,  309,  310  -314,  387,  476,  614 

46  &  47  Vict.  c.  49  (Statute  Law  Revision  Act,  1883)         .        .     .     537 
46  &  47  Vict.  c.  52  (Bankruptcy  Act,  1883)     .         81,  83,  190,  2G2,  271, 

272,  278.  281,  282.  285,  286, 
372  409  427  464  609 

46  A  47  Vict.  c.  61  (Agricultural  Holdings  Act,  1883) '  .    *   .    'l22,  827, 

489,  490,  617—619 

47  &  48  Vict.  c.  18  (Settled  Land  Act,  1894)      .         .  119,  120,  302 
47  &  48  Vict.  c.  54  (Yorkshire  Registries  Act,  1894)       .     206,  210,  266, 

257,  271,  493,  606,  659,  687 

47  &  48  Vict.  c.  71  (Intestates*  Estates  Act,  1881)     .        .67,  188,  429 

48  &  49  Vict.  c.  26  (Yorkshire  registry)          ...      207,  266,  669 
48  &  49  Vict.  c.  32  (tithe  commutation) 437 

48  &  49  Vict.  c.  72  (workmen's  dwellings) 126 

49  A  50  Vict.  c.  27  (Guardianship  of  Infants  Act,  1886)    .        .  290,  291 
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49  &  50  Vict.  c.  64  (tithe  commutation) 437 

50  &  51  Vict.  c.  26  (aUotments) 517 

50  &  51  Vict.  c.  30  (Settled  Land  Act,  1887)  ....     122,  127 

50  &  51  Vict.  c.  53  (escheat) 56 

50  &  51  Vict.  c.  57  (deeds  of  arrangement) 272 

50  &  51  Vict.  c.  73  (Copyhold  Act,  1887)    ....  469,  470,  472 

s.  45  (descent  of  estate  of  trustee  and  mortgagee)  189, 

236,  479,  650 

51  Vict.  c.  8  (succession  duty) 257,  258,  536 

61  &  52  Vict.  c.  21  (distress) 327 

51  &  62  Vict.  c.  41  (municipal  corporations)  .         .         .       208,  209, 297 
61  &  62  Vict.  o.  42  (Mortmain  and  Charitable  Uses  Act,  1888)      76,  77, 

296 
61  &  62  Vict.  c.  43  (County  Courts  Act,  1888)  .  193,  271,  303,  643 
61  &  52  Vict.  c.  61  (Land  Charges  Act,  1888)     .         .  267,  272,  280,  287, 

408,  419,  420,  608,  618,  619,  688 

61  &  52  Vict.  c.  69  (Trustee  Act,  1888) 

8.  2  (payment  to  solicitor) 590 

s.  8  (limitations) 667 

ss.  10,  11  (renewal  of  leaseholds)  .         .     616 

62  Vict.  c.  7  (succession  and  estate  duty)  .  .  .  267,  258 
62  &  53  Vict.  c.  30  (partition,  enfranchisement)     .        .      141,  426,  469 

52  &  53  Vict.  c.  36  (Settled  Land  Act,  1889) 120 

52  &  53  Vict.  c.  47  (Durham  Chancery) 270 

62  &  53  Vict.  c.  63  (interpretation) 198 

63  Vict.  c.  6  (lunacy,  exercise  of  powers  over  land)         .      140,  193,  292, 

477,  616 

63  &  64  Vict.  c.  16  (workmen's  dwellings) 77 

63  &  54  Vict.  c.  29  (intestate's  widow)   ....       226,  227,  319 

53  &  64  Vict.  0.  57  (agricultural  holdings) 617,  640 

63  &  54  Vict.  c.  69  (Settled  Land  Act,  1890)   .  122,  123,  124,  126 

8.  4  (definitions) 124 

s.  6  (conveyance) 124 

88.  7—9  (leases) 120 

s.  10  (mansion  house) 119 

8.  11  (mortgage) 123 

s.  13  (improvements) 126 

8.  14  (payment  out  of  court  to  trustees)       .     .     122 

s.  16  (trustees) 119 

8.  18  ("working  classes") 126 

s.  19  (vacation  of  writ  or  order)         .         .  267 

63  &  64  Vict.  c.  71  (Bankruptcy  Act,  1890)         .  .  272,  278,  609 

64  Vict.  c.  8  (Tithe  Act,  1891) 437,  438 

64  &  65  Vict.  c.  39  (Stamp  Act,  1891)         .  153,  187,  191,  192,  206, 

425,  473,  492,  505,  535,  536,  660,  693,  699 
64  &  56  Vict.  c.  64  (land  registry) 206,  209,  687 

54  &  55  Vict.  c.  69  (assignment  by  tenant  for  life)  .  .     124 

64  &  56  Vict.  c.  73  (charitable  uses)  76,  77 

65  &  66  Vict.  c.  11  (charitable  uses,  devise) 77 

66  &  56  Vict.  c.  13  (Conveyancing  Act,  1892,  assignment  of  lease, 

sub-lease)       ....       496,  501.  602,  512 

66  &  56  Vict.  c.  67  (improvement  charges) 688 

66  &  66  Vict.  c.  68  (Accumulations  Act,  1892)  ....  399 
56  &  57  Vict.  c.  21  (Voluntary  Conveyances  Act,  1893)  .  .  .  78 
66  &  67  Vict.  c.  53  (Trustee  Act,  1893) 

Part  I.  (investments) 122 

88. 10—12  (appointment  and  powers  of  trustees) 

190—192 
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^  &  57  Vict.  c.  63,  s.  16  (married  wonmii)  ....  313,  474 
ss.  17.  20  (receipt  of  trustees)       .  .590,  591 

s.  19  (renewable  leaseholds)  ....  516 
8.  25  (appointment  by  Court)        .  .189,  190 

ss.  26,  29  (vesting  trust  property)     .       57,  140,  189, 

193,  547 
ss.  30,  31  (conveyance  for  debts)  .         .        .  123,  140 

s.  82  (vesting  order) 193 

s.  .37  (powers  of  trustee) 190 

s.  44  (minerals) 386 

8.  46  (county  court) 193 

s.  48  (convict) 293 

•56  &  57  Vict.  c.  57  (common  rights) 412 

56  &  57  Vict.  c.  63  (Married  Women's  Property  Act,  1893) 

8.  1  (contract) 293 

8.  3  (will) 312 

57  Vict.  c.  10  (sale  of  minerals) 386 

57  &  58  Vict.  c.  80  (Finance  Act,  1894) 

ss.  1 — 24  (estate  duty,  settlement  estate  duty) 

257—260.  407 
ss.  1,  2  (on  voluntary  conveyance)  .  .  .  79 
ss.  1,  2  (on  joint  tenancy)  ....     136 

S8. 1,  2,  22  (on  appointment)        .  .407,408 

57&58Vict.c.  46  (Copyhold  Act,  1894).  .        .    468—476,479 

s.  2  (extinguishment  of  rights)     .  .55,  465  ' 

SS.  14 — 20  (enfranchisement)    ....     469 

s.  21  (dower) 470,484 

s.  86  (licence  to  alienate) 454 

s.  87  (partition) 468 

88.  88  (estate  of  trustee,  mortgagee) .     189,  236,  479, 

550 
8. 95  (gavelkind) 60 

58  &  59  Vict.  c.  25  (solicitor-mortgage) 534 

58  &  59  Vict.  c.  27  (market  gardens) 517 

58  &  59  Vict.  c.  43  (naturalization) 295 

59  &  60  Vict.  c.  28  (death  duties) 268,  259 

59  &  50  Vict.  c.  35  (Judicial  Trustees  Act,  1896)  .     .     198 

60  tk  61  Vict.  c.  23  (tithe) 437 

€0  &  61  Vict.  c.  44  (water  supply) 125 

aO  &  61  Vict.  c.  66  (Land  Transfer  Act,  1897).        .       203,  208,  213  sg., 

589,  619—659,  664 

Part  I.  (descent  of  lands  to  executors)     .  29,  57,  74, 

84,  85,  109,  131,  137,  183,  187.  202,  213, 

214,  218—221,  241,  252,282,  286.  311, 

373,  424,  464,  465,  479,  550 

8.  2  (3)  (administration  of  estate)    .     214,  276,  277, 

319,  409 
8.  2  (4)  (persons  entitled  to  administration)  241 
s.  3  (conveyance  within  a  year)  .     220,  640 

8.  4  (appropriation  of  land  to  legacy)  .        .     .    640 
8. 6  (settled  land)  .        .     630,  640, 641 

s.  7  (indemnity) 652,  663 

8. 8  (certificates)  .        .    626, 634—639,  644 

8.  9  (transfers  and  charges)   .  632,  637,  688,  642 

8.  12  (limitation)       ....     669,627,663 
8.  18  (death  dutie.0       ....         627,  644 

8.  14  (repeal) 620,  621,  656 

8. 16  (vendor  and  purchaser)         .        .        .     .    643 
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GO  &  61  Vict.  c.  65,  s.  17  (removal  from  register)        ....    666. 
B.  20  (compulsory  registration)         .    207,  208,  494, 

606,  613 

8.  21  (insurance  fund) 663 

8.  22  (inspection  of  register)     .        .    494,  606,  618, 

640,665 

8.  24  (interpretation  .  214,  606,  618,  620,  665 

First  Schedule       .  494,  496,  613,  620—622,  626,  627, 

634,  686,  642,  646,  660,  661 

61  &  62  Vict.  c.  10  (death  duties) 268,  269,  643 

61  &  62  Vict.  c.  48  (Benefices  Act,  1898) 430,  435 

62  &  63  Vict.  c.  20  (corporations) 29& 

62  &  63  Vict.  c.  80  (conmions) 413 

62  &  63  Vict.  c.  46  (Improvement  of  Land  Act,  1899)         .         124,  422 

63  Vict.  c.  7  (death  duties) 268,  259,  407,  699 

63  &  64  Vict.  c.  26  (Land  Charges  Act,  1900)  267—272,  279,  280, 

288,  408,  463,  608,  666.  688 
68  &  64  Vict.  c.  60  (agricultural  holdings)       ....  617— 519- 

1  Edw.  VII.  c.  4  (crown  lands) 66- 

2  Edw.  VII.  c.  7  (Finance  Act,  1902) 192 

2  Edw.  VII.  c.  41  (Metropolis  Water  Act,  1902) 30 

3  Edw.  VII.  c.  46  (Revenue  Act,  1903) 636. 
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Except  where  otherwise  stated,  the  workSy  of  which  the  metliod  of 

citation  is  here  explained,  arc  Reports^  and  the  names 

given  are  tJie  Reporters'  names. 


A .  Appeal  Cases  after  1890.    See  under  L.  R. 

A.  &  E Adolphus  and  Ellis,  Q.  B.,  1841- 5*2. 

A.-G Attorney-General. 

Amb Ambler,  Ch.,  1737—83. 

And Anderson,  C.  P.,  163'4— 1604. 

Anst Anstruther,  Ex.,  1792—7. 

App.  Cas See  L.  R. 

Ass Liber  Assisaruxn. 

Atk. Atk>Tis,  Ch.,  1736—54. 

B.  &A Bamewall&  Alderson,  K.B.,  1817-   22. 

B.  &  Ad BarnewaU  &  Adolphus,  K.  B.,  1830—4. 

B.  &  C BarnewaU  &  Cresswell,  K.  B.,  1822—30. 

B.  &  P. Bosanquet  &  PuUer,  C.  P.,  1797  - 1804. 

B.  B. Bancum  Regis,  the  King's  Bench. 

B.  4  S Best  &  Smith,  Q.  B.,  1861—9. 

Bac.  Abr.  .     .  New  Abridgment  of  the  Law  by  ^latthew 

Bacon,  Gwillim  &  Dodd's  Edition  in 
8  vols. 

Bac.  Tr The  Law  Tracts  of  Lord  Bacon. 

Beav Beavan,  Rolls  Court,  1838—66. 

Bing Bingham,  C.  P.,  1822—33. 

Bing.  N.  C Bingham,  New  Cases.  C.  P.,  1834-40. 

Black.  Gomm.  .  Blackstone's  Commentaries. 

Bligh,  N.  S Bligh,  New  Series,  H.  L.,  1827-37.  • 

Bract Brae  ton  de  Legibus. 

Britt. Britton's  Treatise. 

Bro.  Abr.         ....  Brooke's  Abridgment. 

Bro.  C.  C Brown,  Ch.,  1778—94. 

Brod.  &  Bing.  .  Broderip  &  Bingham,  C.  P.,  1819—22. 

Bulst Bulstrode,  K.  B.,  1609— 39. 

Burr Burrow,  K.  B.,  1766—72. 

C Chancellor. 


Ix 
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C.  B. 


0.  B.,  N.  S. 
C.J. 

C.  M.  &  R. . 
O.P.        . 
0.  P.  Coop. 
C.  P.D.  . 
C.  &  J. 
C.&M.   . 
C.  &  P.        . 
Ca.  t.  Talb. 


Cal. 


Cary 
Ch.      . 
Ch.  D.     . 
Cha.  Ca. 
Cha.  Rep. 
CI.  &  Fin. 
Co.  . 


Co.  Cop.      . 

Co.  Litt. 

Co.  Tr. 

CoU. 

Com.  . 

Com.  Dig. 

Conn.  &  Laws. 

Coop. 

Cowp. 

Cox. 

Cro.  El. 
Cro.  Jac. 
Cro.  Car.     . 

Cru.  Fi. 
Cru.  Rec.  . 

Dart,  V.  <&  P. 

De  G.  &  J. 

De  G.,  F.  &  J. 

De  G.,  M.  &  G. 

De  G.  &  S.     . 


.  The  Common  Bench  or  Comrt  of  Common 
Pleas,  also  the  Common  Bench  Reports, 
1846-66. 

.  Common  Bench,  New  Series,  1856 — 65. 
.  Chief  Justice. 

.  Crompton,  Meeson  &  Roscoe,Ez.,1834 — 5. 
.  Common  Pleas.     See  under  L.  R. 
.  C.  P.  Cooper,  Ch.,  1837—8. 
.  Common  Pleas  Division. 
.  Crompton  &  Jervis,  Ex.,  1830—2. 
.  Crompton  &  iMeeson,  Ex.,  1832 — 4. 
.  Carrington  &  Payne, Nisi  Prius,  1823 — 41. 
.  Cases    in    time    of    Lord    Talbot,    Ch., 
1883-37. 

.  Calendar  of  Proceedings  in  Chancery 
published  by  the  Record  Commission. 

.  Cary,  Ch.,  1566— 1604. 

.  Chancery.     See  under  L.  R. 

.  Chancery  Division.     See  imder  L.  R. 

.  Cases  in  Chancery,  1660—88. 

.  Reports  in  Chancery,  1616 — 1712. 

.  Clark  &  FinneUy,  H.  L.,  1831—46. 

.  Coke's  Reports,  generally  cited  as  Rep. — 
the  Reports  par  excellence. 

.  Coke's  Complete  Copyholder. 

.  Coke  upon  Littleton. 

.  Coke's  Law  Tracts. 

.  Collyer,  Ch.,  1844—6. 

.  Oomyns,  K.  B.,  1696—1740. 

.  Chief  Baron  Comyns'  Digest  of  the  Law. 

.  Connor  &  Lawson,  Jr.  Ch. ,  1841 — 3. 

.  G.  Cooper,  Ch.,  1816. 

.  Cowper,  K.  B.,  1774—8. 

.  Cox,  Ch.,  1744—97. 

)  Oroke*s  Reports  in  time  of  Elizabeth, 
r  James  I.  and  Charles  I.,  K.  B.,  1581— 
)      1641. 


Cruise  on  Fines  and  Recoveries. 

Dart  on  Vendors  and  Purchasers. 

De  Gex  &  Jones,  Ch.,  1857—9. 

De  Gex,  Fisher  &  Jones,  Ch.,  1859—62. 

De  Gex,  Macnaghten  &  Gordon,  Ch. 
1851—7. 

De  Gex  &  Smale,  Ch.,  1846—62. 
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Dig The  Digest  of  Justinian. 

Dom.  Proc Domus  Procermn,  the  House  of  Lords. 

Dougl Douglas,  K.  B.,  1778—85. 

Dow.  &  Ryl Dowling  &  Ryland,  K.  B.,  1822—7. 

Drew Drewry,  V.-C.  Kindersley,  1862—9. 

Drew.  &  Sma.  .  Drewry  &  Smale,  same  Court,  1859— C5. 

Dru.  &  War Drury  &  Warren,  Ir.  Ch.,  1841—3. 

Dniry Drury,  Ir.  Ch.,  1843— 4. 

Dyer Dyer,  K.  B.,  1513—82. 

E.  &  B Ellis  &  Blackburn,  Q.  B.,  1852—7. 

E.  B.  &  E Ellis,  Blackburn  &  Ellis,  Q.  B.,  1858. 

East East,  K.  B.,  1800—12. 

Eden Eden,  Ch.,  1757—66,  • 

Eq.  Ca.  Ab Equity  Cases  Abridged,  1667—1744. 

Esp Espinasse,  Nisi  Prius,  1798 — 1807. 

Ex. The    Court    of    Exchequer,    also    the 

Exchequer  Reports,  1847—  56. 

Ex.  D Exchequer  Division.     See  under  L.  R. 

F.  N.  B Fitzherbert's  Natura  Brevium. 

Feame,  C.  R Fearne  on  Contingent  Remainders  and 

Executory  Devises.    Butler's  Edition. 

Finch  L Finch's  Law. 

Fitz.  Abr Fitzherbert's  Abridgment. 

Fleta The  anonymous  treatise  on  English  Law, 

so  called,  of  the  time  of  Edw.  I. 

Fonbl.  Eq Fonblanque's  Edition  of  the  Anonymous 

Treatise  on  Equity. 

Freem Freeman,  Ch.,  1660—1706. 

Gal The  Commentaries  of  Gains. 

Giff Giffard,  V.-C.  Stuart,  1857—65. 

Gilb.  Ten.  .     .  Chief  Baron  Gilbert's  Treatise  on  Tenures. 
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INTRODUCTOEY  CHAPTER. 

OF  THE  NATURE  OF  REAL  PROPERTY  OR  ESTATE  AND 
CHAITELS  REAL. 


Section  I. 

Of  the  Nature  of  Property  and  Ownership. 

It  is  probable  that  many  of  those  who  open  this 
book,  have  heard  of  a  distinction  made  in  law  between 
real  and  personal  property.  They  are  perhaps  aware 
that  the  law  of  real  property  has  to  do  with  the 
ownership  of  land ;  and  it  is  very  unlikely  that  they 
have  formed  no  opinions  on  the  subject  of  the  laws 
of  property.  Popular  notions  of  law  often  contain  an 
element  of  truth ;  but  they  are  rarely  exact.  The 
student  of  real  property  law  will,  therefore,  do  well  to 
begin  by  considering  the  exact  meaning  of  one  or  two 
terms,  with  the  common  use  of  which  he  is  doubtless 
familiar. 

In  the  first  place,  what  is  meant  by  the  word 
property  ?  The  common  conception  of  property  may 
perhaps  be  said  to  be  this :  that  a  man's  property  is 
what  is  his  own  to  do  what  he  likes  with.     It   is 

W.R.P.  1 


INTRODUCTORY  CHAPTER. 


Ownership. 


Incidents  of 

absolute 

ownership 


generally  understood  that  those  things  are  a  man's 
property,  which  are  the  object  of  ownership  on  his 
part.  What,  then,  is  ownership  ?  Without  pretending 
to  formulate  a  definition,  we  may  venture  to  assert 
that  ownership  chiefly  imports  the  right  of  exclusive 
enjoyment  of  some  thing  (a).  The  owner  in  possession 
of  a  thing  has  the  right  to  exclude  all  others  from  the 
possession  or  enjoyment  of  it ;  and  if  he  be  wrongfully 
deprived  of  what  he  owns,  he  has  the  right  to  recover 
possession  of  it  from  any  person.  This  right  to  main- 
tain or  recover  possession  of  a  thing  as  against  all 
others  may,  I  think,  be  said  to  be  the  essential  part  of 
ownership.  As  regards  its  other  incidents,  ownership 
may  be  absolute  or  else  limited  or  restricted.  Thus 
absolute  ownership  would  seem  to  include  the  right  of 
free,  as  well  as  exclusive,  enjoyment ;  by  which  I  mean 
the  right  of  using,  altering,  or  destroying  the  thing 
owned  at  the  owner's  pleasure,  so  only  that  he  do  not 
violate  any  other  person's  right  to  security  of  person 
and  property.  But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly termed  owners  (b).  Another  incident  of  absolute 
ownership  is  free  power  of  disposition,  that  is,  the 
right  of  the  owner  to  transfer  as  he  will  thQ  whole  or 
any  part  of  his  rights  over  the  thing  owned.  And  in 
modem  times  free  power  of  disposition  is  generally 
incident  to,  and  indeed  inseparable  from,  any  owner- 
ship (c).  But  the  student  will  find  that  in  earlier 
times  those  were  regarded  as  owners  whose  right  to 
maintain  or  recover  possession  was  secured  by  law, 
though   their  power  of  disposition   was  limited  (rf). 

(a)  See  2  Austin's  Jurispru- 
dence, 817,  4th  ed.  ;  P.  and  M. 
Hist.  Eng.  Law.  il  4—10,  151 
k  n.  (2)  ;  and  an  article  by  the 
writer  in  L,  Q.  R.  xi.  223. 


(/>)  English  landlords,  who  are 
tenants   for  life,    are  commonly 


called      landowners, 
standing     that    they 


notwith- 
may     be 


restrained  from  lajdng  their 
laud  waste,  or  pulling  down 
their  houses. 

(c)  Litt.  8.  360  ;  Co.  Litt. 
223  a  ;  Bradley  v.  Peixoto,  3 
Ves.  jun.  324  ;  Moss  v.  Jioss,  1 
J.  &  W.  154 ;  H^are  v.  Cann,  10 
B.  &  C.  433. 

{d)  Glanv.   i.  5,  7,  vii.  1,    5, 
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Again,  it  is  essential  to  absolute  ownership  that  it 
should  be  of  indeterminate  duration ;  no  limit  of  time 
must  be  set  beyond  which  the  enjoyment  of  the  thing 
owned  shall  not  endure.  So  that  any  right  of  user  or 
enjoyment  limited  to  endure  for  any  period  of  life  or 
years  cannot  amount  to  absolute  ownership,  which  is 
interminable.  And  any  right  of  exclusive  enjoyment 
of  a  thing,  for  whatever  period,  which  is  derived  out 
of  the  ownership  of  another  (e),  seems  to  fall  short  of 
absolute  ownership.  But  the  term  owners  is  commonly 
ased  to  include  those  who  have  the  right  of  exclusive 
enjoyment  of  anything  for  a  limited  time,  as  well  as 
absolute  owners (/) .  Thus  the  word  ounership  is  used 
by  lawyers  sometimes  in  the  strict  sense  of  absolute 
ownership,  sometimes  in  a  looser  sense  to  express  a 
right  of  exclusive  enjoyment  which,  though  possibly 
lacking  some  of  the  incidents  of  absolute  ownership, 
includes  at  least  the  right  to  maintain  or  recover 
possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sense  of 
ownershipy  let  us  see  what  meaning  is  attached  in  law 
to  the  term  property.  This  word  is  mainly  used  by  property, 
lawyers  in  three  different  senses : — (1)  As  denoting 
the  right  of  ownership.  For  instance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  property  in 
the  goods  remains  in  the  lender.  We  also  speak  of 
property  in  land.     (2)  As  denoting  the  object  of  a 

xii.,  xiii. ;  Bract,  fo.  3  a,  8  b,  one    man    and    his    heirs    hold 

10  b,  31, 102, 112  b,  113  a,  160  a,  land  of  another  and  his   heirs, 

195b,206,  263,268,  434  b,  435  a;  so  that,  on  failure  of  the   heirs 

Britt  liv.  2,  ch.  16,  a.  2  ;  ]tfirror,  of  the  former,  the  latter  or  his 

ch.  2,  s.  25  ;  litt.  ss.  9, 10 ;  Co.  successors  in  title  will  have  the 

Litt  17  a,  266  a  ;  P.  &  M.  Hist.  right    to    resume    possession    of 

Eng.  Law,  ii  4—10.  the  land. 

{e)  As  where  one    holds  land  (/)  English  landlords,  who  are 

on   lease     from    another    for    a  mostly  tenants  for  life  only,  are 

tenn,   say,  of  a  thousand  years,  commonly     called     landowners ; 

on  the  expiration  of  which  the  see  P.  &  M.  Hist.  Eng.   Law,  ii. 

lessor's  successors    in   title   will  7—10  ;   stats.  6  &  7  Will.  IV. 

haTe  the   right  to  resume  pos-  c.  71,  s.  12  ;  8  &  9  Vict.  c.  18, 

session  of  the    land  ;  or    where  ss.  3,  79,  84,  127  ;  27  &  28  Vict. 
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Things 
corporeal  or 
incorporeal. 


right  of  ownership.  Thus,  it  may  be  said  that  certain 
goods  are  the  propeiiy  of  a  certain  man  ;  or,  speaking 
of  land,  that  the  property  of  one  man  adjoins  the 
property  of  another;  or  that  piopeHy  may  consist 
either  of  immoveable  things,  as  land,  or  of  moveable 
things,  as  coined  money.  (8)  As  denoting  valuable 
things — things  which  can  be  turned  into  money  or 
assessed  at  a  money  value ;  in  other  words,  rights 
which  may  be  exchanged  for  the  ownership  of 
money  (//).  It  is  in  this  last  sense  that  the  word 
property  seems  to  be  used  when  a  man  speaks  of  all 
his  property,  or  of  his  real  as  opposed  to  his  personal 
property  (/r) .  Property,  then,  may  mean  either  (1)  owner- 
ship, or  (2)  the  objects  or  an  object  of  ownership,  or 
(8)  valuable  things,  according  to  the  context.  Now 
things,  according  to  a  classification  imported  from 
Boman  into  English  law,  are  either  corporeal  or 
incorporeal.  Corporeal  things  are  tangible  objects, 
as  land  or  gold ;  incorporeal  things  are  those  which 
are  intangible,  such  as  legal  relations  and  rights, 
including  legal  obligations  and  rights  of  action  (i). 
And  property,  as  meaning  valuable  things,  includes 
incorporeal  as  well  as  corporeal  things  (fe).  That  is 
to  say,  property  consists  of  two  kinds  of  things : — 


c.  114,  8.  8  ;  88  &  34  Vict,  c. 
56  ;  84  &  35  Vict.  c.  84  ;  40  &  41 
Vict.  c.  31  ;  Baumwoll  Manu- 
factur  <fec.,  V.  Furness^  1893, 
A.  C.  17. 

{g)  See  Lord  Mansfield,  Hogan 
V.  Jacksouy  Cowp.  299,  307  ; 
Savigny,  System  des  heutigen 
romischen  Rechts,  vol.  i.,  s.  53, 
pp.  838—340. 

(h)  See  Doe  d.  TFaU  v.  Lan^- 
landt,  14  East,  870  ;  Doe  d. 
Morgan  v.  Morgan  j  6  B.  &  0. 
612. 

(i)  Bract  fo.  10  b.  In  modem 
times  this  classificatioa  of  things, 
as  corporeal  or  incorporeal,  has 
been  subjected  to  adverse 
criticism,  on  the  ground  that 
it    opposes     things,     considered 


as  the  object  of  rights,  to  tlie 
lights  themselves  ;  see  Austin's 
Jurisprudence,  371,  804,  4th  ed. 
The  student  of  any  legal 
system,  however,  must  take  it 
as  he  finds  it.  It  is  idle  for  him 
to  find  fault  with  ideas  which 
have  obtained  actual  currency 
therein,  and  which  he  is  there- 
fore bound  to  accept  as  **  legal 
tender."  If  any  such  ideas 
conflict  with  his  sense  of  what 
ought  to  be  he  should  look 
for  explanation  to  the  history 
of  laAv. 

(^*)  See  Re  Earmhavj-WaU, 
1894,  3  Ch.  156  ;  and  an  article 
by  the  writer  in  L.  Q.  R.,  xr. 
223—228. 
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(1)  tangible    things    in    their    owner's    possession ; 

(2)  valuable  rights  of  various  kinds  unaccompanied 
with  the  possession  of  anything  corporeal.  Or,  if  it 
be  preferred  to  treat  property  as  an  aggregate  of  rights, 
the  same  classification  may  be  propounded  in  this 
way  : — Property  consists  (1)  of  rights  of  ownership  in 
tangible  things  clothed  with  possession ;  (2)  of  bare 
rights  or  mere  rights ;  rights  unaccompanied  with 
possession,  which  are  nevertheless  valuable.  But  it  is 
more  in  accordance  with  the  treatment  of  the  subject 
which  has  obtained  in  our  law  (I),  as  well  as  with 
common  usage,  to  classify  property  as  consisting  of 
corporeal  things,  as  land  or  moveable  goods,  or  of 
incorporeal  things,  mere  rights  regarded  objectively  as 
a  source  of  profit.  Everyone  understands  that  the  land 
and  moveable  goods,  which  a  man  possesses  as  owner, 
are  part  of  his  property :  but  he  may  have  other  valuable 
things  besides  the  land  and  goods  in  his  possession. 
It  is  probably  within  the  reader's  knowledge  that  a  man 
may  have  land  let  to  yearly  tenants,  or  may  be  entitled 
to  land  on  the  death  of  some  tenant  for  life.  In  either 
case  he  has  a  mere  right,  without  the  possession  of 
anything  corporeal ;  for  the  land  is  in  the  possession  of 
the  yearly  tenants  or  life  tenant.  But  his  right  to  the 
land,  subject  to  the  yearly  or  life  tenancy,  is  a  valuable 
thing,  and  is  for  that  reason  part  of  his  property. 
Again,  one  need  be  no  lawyer  to  know  that  a  man's 
property  may  also  include  rights  of  way,  of  pasture  for 
cattle,  or  of  fishing  or  shooting  over  another's  land. 
Everyone  reckons  debts  due  to  himself  as  part  of  his 
property ;  and  at  the  present  day  stocks  and  shares  are 
forms  of  property  which  are  familiar  to  many.  All 
these  things,  however,  are  mere  rights,  unaccompanied 
with  the  possession  of  anything  corporeal.  Some,  as 
we  have  seen,  are  rights  over  land,  of  which  others  are 
in  possession  as  owners.    A  debt  is  nothing  more  than 

(I)  See  Co.  Litt.  121  b,  369  a,  374  b. 
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the  right  to  sue  another  for  money  due.  What  is 
generally  spoken  of  as  a  sum  of  Government  stock  is 
properly  the  right  to  receive  from  Government  perpetual 
annuities  redeemable  on  payment  of  a  certain  sum,  for 
example,  i>100  for  every  £2  15«.  of  annuity.  A  share 
in  a  joint-stock  company,  regarded  as  a  source  of 
emolument,  is  a  right  to  receive  a  certain  share  of 
the  profits  of  the  company  (m).  All  these  different 
rights  are  however  valuable ;  they  may  be  turned  into 
money  and  their  worth  can  be  assessed  in  money. 
Being  valuable  things,  they  are  reckoned  as  property. 
But  in  including  such  incorporeal  things  in  property, 
no  heed  is  paid  to  the  nature  of  the  rights  of  which 
they  consist ;  they  are  simply  regarded  objectively  as 
sources  of  profit. 


Section  II. 


Distinction 
in  English 
law  between 
property  in 
lands  and 
property  in 
goods. 

Ko  absolute 
ownership  of 
land. 


Estate  in  fee 
simple. 


Of  Property  in  Land  and  Goods  in  English  Law. 

Having  thus  examined  the  meaning  of  oumership 
and  property,  our  next  step  towards  apprehending  the 
nature  of  real  property  will  be  to  advert  to  the  distinc- 
tion drawn  in  English  law  between  property  in  land 
and  property  in  moveable  goods.  It  is  this : — An 
English  subject  may  enjoy  the  absolute  ownership  of 
goods,  but  not  of  land  (n).  The  law  does  not  recog- 
nise absolute  ownership  of  land,  unless  in  the  hands  of 
the  Crown  ;  and  the  greatest  interest  in  land,  which  a 
subject  can  have,  is  an  estate  in  fee  simple  (o),  that  is 


(wi)  See  Wms.  Pars.  Prop.,  30, 
38—40,  274,  284,  15th  ed. 

(n)  This  distinction  is  not  es- 
sential. In  Eoman  law,  land  and 
moveable  goods  might  be  the 
object  of  the  same  dominium  ex 
jure  Quiritium  ;  Gai.  II.  §§  15 — 


25,  40—42  ;  Ulp.  Frag.  xix. 
And  see  P.  k  M.  Hist.  £ng.  Law, 
ii.  2—6. 

(o)  Litt.  s.  11  ;  Co.  Litt  4  a  : 
Countess  of  BridgeuxUer  v.  Duke 
of  Bolton,  6  Mod.  106,  109. 
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to  say,  an  estate  inheritable  by  his  blood-relations, 
collateral  as  well  as  lineal,  according  to  the  legal  order 
of  succession,  and  held  feudally  of  some  lord  by  some 
kind  of  service.  For  by  English  law,  the  king  is  the 
supreme  owner,  or  lord  paramount,  of  every  parcel  of  Lord  pam- 
land  in  the  realm  (p) ;  and  all  land  is  holden  of  some  ^^^ 
lord  or  other,  and  either  immediately  or  mediately  {q) 
of  the  king  (r).  But  it  must  not  be  supposed,  because 
an  English  subject  can  have  no  absolute,  interminable 
and  underived  («)  ownership  of  land,  that  proprietary 
rights  in  land  are  unknown  to  the  la\v.  On  the  con- 
trary, the  law  secures  to  every  one,  who  holds  an 
estate  in  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  him  the  right  to  maintain  or  recover  posses- 
sion thereof  against  all  others  (t).  To  an  estate  in  fee 
simple  there  are  moreover  now  incident  the  rights  of 
free  enjoyment  and  free  disposition  ;  so  that  such  an 
estate  is  well-nigh  equivalent  to  absolute  property  (//) . 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  laud  ;  and  such  expressions  are  found  even  in 
Acts  of  Parliament  (x).  English  law  then  recognises 
property  in  but  not  absolute  ownership  of  land ;  the 
most  absolute  property  in  land  that  a  subject  can 
have  is  but  an  estate  (y).  Here  ma}'  be  explained 
what  is  meant  by  this  word  estate,  which  will  be  con-  Estate, 
stantly  encountered  by  the  student  of  real  property 
law.  Everyone  knows  that  a  man's  lands  are  often 
referred  to  as  his  estate  or  his  estates  ;  but  the  popular 
sense  of  the  word  is  a  modification  of  its  legal  meaning. 
Estate  is  the  Latin  word  status  (z),  which  originally 

ip)  Ca  Litt.  65  a.  (a?)  See   Co.    Litt.   17,    266   a, 

(j)  That  is  either  directly  of  369  a  ;  Overseers  of  West  Ham  v. 

the  king,    or  directly    of   some  lies,  8  App.  Caa.   386  ;  stats.  38 

intennediate,      or     mesne    lord,  Geo.  III.  c  5,  s.  46  ;  68  Geo.  IIL    Mesne  lord. 

between  the  tenant  and  the  king.  c.  45,  ss.  39,  60  ;  5  &  6  Vict.  c.  35, 

(r)  Co.  Litt.  93  a,  see  P.  &  M.  ss.  1,  60  (No.  iv.,  2, 10,  12)  ;  and 

Hist  Eng.  Law,  i.  210—212.  the  stats,    cited  in  note   (/)   to 

(»)  See  anU,  p.  3.  p.  3,  ante, 

[t)  8  Black.  Comm.  167  sq.,  209.  •    (y)  Holt,  C.  J.,  6;Mod.  109. 

(tt)  See  ante,  p.  2.  (s)  Co.  Litt.  9  a,  845  a. 
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denoted  a  man's  personal  condition  in  law  (a),  but  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land,  and  then  the  extent  of  such  interest  (fc).  In  law, 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  is  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inheritance,  as  an  estate  in  fee  simple ;  and  all 
his  estate  in  his  land  is  equivalent  to  all  his  right 
therein  {c).  The  word  estate  also  has  a  third  meaning. 
It  is  used  to  denote  the  whole  of  any  person's  valuable 
interest  in  land  or  goods.  A  man's  whole  **  estate  "  is 
equivalent  to  all  his  **  property  " ;  it  includes  all  his 
valuable  rights  (rf). 

The  student,  being  informed  of  the  distinction  drawn 
in  English  law  between  property  in  land  and  property 
in  goods,  and  knowing  that  real  property  has  to  do 
with  the  ownership  of  land,  may  perhaps  be  inclined 
to  conclude  that  real  property  must  be  property  in 
land,  while  property  in  goods  is  personal  property. 
Unfortunately  the  matter  is  not  so  simple.  Real 
property  certainly  is  for  the  most  part  propertj^  in 
land;  but  all  property  in  land  is  not  real  property. 
The  explanation  of  this  is  to  be  found  in  the  circum- 
stances of  our  legal  history.  We  must  look  for  the 
answer  to  the  days  of  our  early  common  law.  This 
will  lead  us  back  to  the  times  immediately  following 
the  Norman  Conquest,  when  the  doctrine  of  the  feudal 
tenure  of  land  was  established  as  part  of  our  law ;  to 

(a)  Glaiiv.  V.  l;Bract.  fo.26a,  (c)  Litt.  ss.  1,  67,  465—469, 
199  b  ;  Fleta,  lib.  iv.,  c.  11.                472,   650  ;  Co.  Litt.   345  ;  Holt, 

(b)  Bract,   fo.   40  b,  42,  50  b,        C.  J.,  6  Mod.  109,  110. 

262  a,  423  b,  424  a ;  Thomas  of  {d)  Kinnan  v.  Johnson^  Style, 

Weyland's  case,  Rot.  Pari.  i.  66  ;  293,    294  ;    CoinUess    of  Bridge- 

Stat.  27  Edw.  III.,  stat.  2,  c.  9  ;  water  v.  Duke  of  BoUon,  6  Mod. 

Madox,   Form.  Angl.   Nos.   170,  106  ;  Scott  v.   Alberry,  Comyns, 

172,  192  ;  BotJienhale  v.  JVyching-  337,  340  ;  Patterson  v.  Huddart, 

ham,  2  Cal.  ill.  ;  P.  &  M.  Hist.  *  17    Beav.   210  ;  Meeds  v.  JFood, 

Rug.  Law,  i.  391,  ii.  10.  19  Beav.  215,  225. 
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the  reign  of  Henry  II.,  when  judges  of  the  King's 
Court  were  first  appointed  to  sit  permanently  on  the 
Bench  (e),  and  our  oldest  legal  text- book,  that  attri- 
buted to  Glanville  (/),  appeared  ;  and  to  the  days  of  GianviUe. 
Bracton,  who  was  an  English  judge  under  King  Bracton. 
Henry  III.,  and  wrote  a  treatise  of  high  merit  and 
authority  on  the  laws  of  England  (g). 

During    the   three  centuries,   which   followed   the  Form  of 
Norman  Conquest,  the  public  wealth  was  contained  h"eieveTith 
in  forms  very  different  from  those  of  to-day.     There  *o  thirteenth 

century. 

(e)  The  King's  Coui*t  was  originally  the  tribunal  held  by  authority  The  King's 
of  the  king,  as  the  source  of  all  ju.stice  within  the  realm,  before  him-  Court, 
.-elf  or  his  chief  justiciar.  In  Henry  II.'s  reign  the  ordinary  legal 
business  of  the  King's  Court  was  delegated  to  judges  sitting  per- 
manently at  Westminster  ;  the  institution  of  itinerant  judges,  visiting 
every  county,  was  firmly  established  ;  and  a  remedy  in  the  King's  Court 
was  given  to  all  freeholders  who  had  suffered  unjust  dispossession  of 
their  land ;  so  that  the  justice  of  the  King's  Court  was  brought  home 
to  the  whole  people.  After  Henry's  I  II.'s  reign  the  original  juris4iic- 
tion  of  the  Kings  Court  of  Law  was  divided  between  its  three 
oranches,  the  Court  of  King's  Bench,  Common  Pleas,  and  Exchequer  : 
to  be  again  united  in  the  year  1875  in  the  High  Court  of  Justice 
established  by  the  Judicature  Acts.  The  King's  Courts  of  Law  have 
l»een  the  chief  agents  in  the  development  of  the  common  law,  which  The  common 
is  derived  from  the  ancient  customs  of  the  nation  recognized  and  law. 
enforced  therein  as  law,  and  the  rules  and  principles  of  which  luive 
been  evolved  from  the  deci^iuus  of  those  courts  upon  cases  submitted 
to  their  jiidgment  from  the  time  of  their  establishment  to  the  present 
day.  The  legal  reforms  initiated  by  Henry  II.  had  the  effect  of 
incrsHsing  the  importance  of  the  jurisdiction  of  the  King's  Court  at 
the  expense  of  that  of  the  local  tribunals,  such  as  the  county  and 
hondred  courtj*  ;  and  resulted  in  the  establishment  of  a  uniform 
Wly  of  judge-made  law  applicable  throughout  the  land,  which 
gradually  superseded  the  old  local  customs.  The  enormous  influence 
of  Henry  II. '.s  judicial  institutions  may  be  giuiged  by  the  fact  that 
Bracton's  treatise  written  in  Henry  I  II.'s  reign  is  as  much  founded 
on  English  case  law  as  any  modem  text.  book.  See  Madox,  Hist. 
>Jieh.  ch.  i.— iii.,  xix.  ;  Stubbs,  Const.  Hist.  ch.  xi.  §§  118, 121,  125— 
1*27.  fb.  xiii.  §  163,  ch.  xv.  §§  283,  235 ;  Maitland,  Bracton's  Note 
Book,  Introd.  pp.  1 — 12,  18  ;  Selden  Society,  Select  Pleas  of  the 
Crown.  Introd.  xi.  sq. ;  P.  k  M.  Hist.  Eng.  Law,  i.  8:)— 87,  132— 13^, 
167—185. 


{/]  Ranulf  de  Glauyille,  chief 
justiciar  of  England  under  Hen. 
II. ;  see  Dictionary  of  National 
Biography,  art  Glanville,  R.  de  ; 
P.  k  M.  Hist.  Eng.  Law,  i. 
Ul-145. 


{g)  For  an  account  of  what  is 
known  of  Bracton,  see  Maitla!id, 
Bracton's  Note  Book,  vol.  i., 
p.  13  ;  P.  &  M.  Hist.  Kng.  Law, 
I.  185—189. 
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was  then  no  such  thing  as  capital  always  ready  to  be 
expended  in  wages  and  materials  for  work,  or  invested 
in  Government  Stock  or  in  shares  in  trading  companies. 
Agriculture  was  the  principal  industry ;  and  the  people 
were  collected  in  agricultural  village  communities,  each 
of  which  supplied  itself  with  all  the  necessaries  of  life. 
In  the  eleventh  century  even  the  dwellers  in  cities 
supported  themselves  by  tilling  their  own  lands.  But 
for  our  present  purpose,  the  most  important  distinc- 
tion between  those  times  and  our  own  is  that  services, 
for  which  we  are  accustomed  to  regard  payment  in 
money  as  the  natural  remuneration,  were  then  requited 
by  the  bestowal  or  occupation  of  a  holding  of  land. 
Thus  lands  were  given  by  the  Conqueror  to  his 
followers  to  hold  in  return  for  military  service.  The 
peasantry  occupied  land,  in  return  for  which  they  were 
bound  to  labour  on  their  lord's  demesne,  that  portion 
of  land  which  he  retained  in  his  own  occupation  (fc). 
The  village  smith  or  carpenter  often  occupied  a  holding 
of  land  in  return  for  his  trade  services  ;  men  held 
lands  too  on  condition  of  rendering  various  personal 
services  to  their  landlord,  such  as  riding  with  him, 
holding  his  court  or  feeding  his  hounds  (i).  In  fact, 
the  whole  social  organisation  was  based  on  landholding 
in  return  for  service  (A).  Trade  was  not  unknown,  but 
occupied  a  subordinate  position ;  and  the  contracting 
of  trade  debts  was  a  matter  which  concerned  a  limited 
class  of  persons.  Property,  therefore,  was  chiefly 
corporeal  (/) ;  it  consisted  of  land  on  the  one  hand,  and 
on  the  other  of  such  things  as  cattle,  sheep  and  horses, 
ploughs,  and  other  implements  of  husbandry,  house 

(h)  Bract,  fo.  263  a  ;  Co.  Litt.  Domesday    Book    and    Beyond, 

17   a  ;  see   Vinogradotf,  ViU.  in  56—58,  75—76,  303—^09,  326— 

Eng.,  Essay  ii.,  ch.  iii.  832. 

(t)  See     the     Boldoii      Book,  {k)  Cunningham,     Growth    of 

Domesday,   iv.    565   sq.  ;  liract.  English  Industry  and  Commerce, 

fo.    35   b;  Vinogradoff,   Vill.   in  2—4,  16,  129,  166,  201. 

Eng.,    322  sq.  ;  P.   &   M.   Hist.  {I)  See  ante,  p.  4. 
Eng.  Law,  i.  262  -271 ;  Maitland, 
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furniture,  clothes,  arms,  jewels  and  precious  metals, 

all  of  which  were  known  as  chattels  (m)  or  goods.  Chattels. 

Now  there  is  a  great  physical  difference  between  Physical 
land  and  chattels  or  goods.     Land  is  immoveable  and  betw^Inaiid 

indestructible.     You  may  dig  holes  in  land  and  waste  ^^^  moveable 

•  •  soods. 

it,  but  you  cannot  remove  the  site  of  it.     Goods  on 

the  other  hand  may  always  be  removed  or  destroyed. 

Cows  and  sheep  may  be  killed  and  eaten ;  furniture 

may  be  broken  up  and  burnt  (n).     And  this  physical 

difference  has  great  importance  for  the  purposes  of 

legal    treatment.      Land,  for   instance,  must  always 

remain  subject  to  the  jurisdiction  of  the  courts  of  the 

country  where  it   is   situate,   and   amenable   to  the 

process,  by  which  the  judgments  of  such  courts  are 

enforced ;  it  can  never  be  withdrawn  beyond  the  reach 

of  the  strong  hand  of  the  law.     A  landowner  may  fly 

from   justice,  but  he  must  perforce  leave  his  lands 

behind  (o).     Goods,  however,  may  always  be  taken  out 

of  the  country  or  destroyed,  in  order  to  avoid  seizure  by 

process  of  law.     So  that  to  one  wrongfully  dispossessed 

of  land  the  law  can  always  restore  the  very  land  from 

which  he  has  been  ejected :  but  there  is  no  certainty 

of  recovering  by  legal  process  the  actual  goods  of  which 

a  man  has  been  unlawfully  deprived.     If  they  have  been 

lost  or  destroyed,  the  law  can  give  the  injured  owner  no 

other  relief  than  to  award  him  compensation  in  money. 

Again,  land  is  permanent ;  it  lasts  beyond  the  life  of 

man ;  the  same  land  sustains  successive  generations  of 

men.    A   landowner   may  die,   but   the  land  always 

remains  to  be  enjoyed  by  some  other ;  and  from  the 

(m)  Du    Cange,    Gloss,     sub.  temps,   mes  biciis  come    hocfs    oh 

verb.    Catalla  ;     New     English  rac/«€  puil  estre  mange;  '    Fitz. 

Dictionary  (Murray)  s.  v.  Chat-  Abr.  Villenage,  pi.  22. 

tel  and  Cattle  ;   Dial,  de  Scac-  (o)  The  possession  of  freehold 

cario,   II.   xiv.  ;   Stubbs,   Select  land  was  therefore  regarded  as  a 

Charters,  236,  2nd  ed.  ;  P.  &  M.  sufficient    pledge    for  good     be- 

HistEng.  Law,  ii.  149,  150.  haviour  ;  Bract,  fo.  124  b. 

(«)  "  Terre  demurt  terre  tout 
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nature  of  things,  possession  of  land  must  be  held  by  a 
succession  of  owners.  But  goods  lack  the  permanent 
quality  of  land  ;  they  may  always  be  worn  out, 
destroyed  or  lost ;  they  are  not  things  which  must 
necessarily  endure  beyond  their  owner's  life.  Lastly, 
in  times  when  or  in  countries  where  men  support 
themselves  mainly  by  pastoral  or  agricultural  pursuits, 
land  is  the  most  important  kind  of  property.  We  shall 
see  that  the  distinction  made  in  our  law  between  pro- 
perty in  land  and  property  in  goods  arises  from  the 
physical  difference  between  land  and  moveable  goods, 
and  from  the  superior  importance  of  land  at  the  time 
when  the  common  law  was  in  the  making. 

To  re-state  in  words  more  indicative  of  its  origin 
the  distinction,  that  one  may  be  the  absolute  owner 
of  goods  but  can  at  most  hold  an  estate  in  fee  in 
land : — By  English  law"  moveable  goods  are  the  object 
of  absolute  ownership  :  but  land  is  the  object  of 
tenure,  that  is,  feudal  tenure.  Tenure  may  perhaps 
be  defined  as  the  relation  between  feudal  lord  and 
Establish-  tenant  of  land.  The  principle  of  the  feudal  tenure  of 
mentof  Jair^^  ^.^g  definitely  established  in  our  law  after  the 

feudul  tenure.  "^ 

Norman  Conquest.  It  is  well  known  that,  after  the 
battle  of  Hastings,  the  lands  of  those  who  opposed  the 
Conqueror  were  treated  as  forfeited,  and  were  granted 
by  him  to  his  own  followers ;  while  those  of  the 
English  who  submitted  to  him,  redeemed  their  lands, 
surrendering  them  and  receiving  them  again  from 
his  hands  {p).  In  consequence  of  the  revolts  against 
William's  authority,  which  took  place  in  the  first  ten 
years  of  his  reign,  further  forfeitures  were  incurred ; 
so  that,  by  a  gradual  process  of  confiscation  and  new 
grant,  Normans  were  largely  substituted  for  English,  as 
the  chief  landowners  over  the  whole  kingdom  (q).   Now 

(p)  Freemiui,     Norm.     Conq.  (q)  Stubbs,  Const   Hist.  §  95  ; 

iv.  18—22,  24,  V.  22  ;  Stubbs,  Freeman,  Norm.  Conq.  iv.  49,  56, 
Const.  Hist.  §  95.  127,  128,  163,  269. 
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IS 


according  to  the  construction  placed  by  King  William 

and  his  officers  of  justice  upon  the  grants  or  regrants  of 

land  made  by  the  king,  whether  to  his  own  followers  or 

to  the  former  owners,  the  lands  were  not  bestowed  as 

absolute  gifts  :  but  were  granted  on  the  conditions  of 

what  is  known  as  the  feudal  system  of  landholding  (r).  The  feudal 

That  is  to  say,  the  grantees  were  regarded  as  holding  ii^(fh!Jiding. 

the  lands  of  the  king  as  lord  on  the  obligation  of  fidelity 

and  service  to  him,  in  which  if  they  failed,  the  lands 

would  be  forfeited  and  the  king  might  resume  them  as 


(r)  On  the  contiDeut  of  Europe  the  feudal  system  of  landholding 
.«ieenis  to  have  come  to  maturity  in  the  course  of  the  tenth  C(*ntury. 
It  is  thought  partly  to  have  originated  in  the  grants  of  land  made 
by  the  Frank  kings  of  the  three  preceding  centuries  to  their  kinsmen 
and  followers  npon  the  grantees'  undertaking  to  continue  faithful. 
The  estates  so  grunted  are  known  as  benefices. .  Other  elements  t)f  Benefices, 
feadalism  are  found  in  the  practice  of  commendation — iliat  is,  of  Commenda- 
men  submitting  themselves  to  some  powerful  neighbour  as  their  tion. 
lord  and  thereby  gaining  protection  in  return  for  faithful  service, — 
and  in  the  grants  made  by  kingH'  to  powerful  subjects  of  liberty 
of  jurisdiction  over  the  inliabitants  of  particular  districts  witli 
immunity  from  the  royal  jurisdiction.  The  main  features  of  the 
feudal  system  of  tenures  were  (1)  the  principle  that  all  land. is  held, 
either  mediately  or  immediately,  of  the  king  ;  (2)  the  union  of  the 
relation  of  lord  and  man  with  that  of  lan«llord  and  tenant,  whereby 
the  personal  service  due  from  the  vassal  to  his  superior  became  the 
coDuition  of  his  holding  land  granted  to  him  by  his  loni ;  and 
(3)  the  jurisdiction  of  the  lord  over  his  tenants.  The  {personal 
relation  of  lord  and  man  was  known  to  English  law  before  the 
Norman  Conquest.  And  it  appears  that  English  institutions  were 
in  other  respects  tending  towards  feudalism  at  the  time  of  the 
Conquest.  But  the  introduction  into  Bnglish  law  of  the  feudal 
principle  that  all  land  is  held  of  the  Crown,  and  of  the  tenure  of 
land  by  military  service,  seems  to  have  been  the  inmiediate  result 
of  the  Conquest  and  of  William's  dealings  with  the  land.  Although 
William  introduced  feudal  tenure  into  England  it  should  be  noted 
that  his  policy  was  opposed  to  the  introduction  of  feudal  govern- 
uicnt.  At  the  assembly  held  at  Salisbury  in  1086  he  caused  all  his 
>iubjects,  whosesoever  nven  they  were,  to  swear  fealty  to  him  as  their 
supreme  lord.  Hence  aroeo  an  important  ditterence  between  the 
English  law  of  feudal  tenure  and  that  prevailing  on  the  continent. 
The  continental  tenant  owed  fealty  to  his  immediate  lord  only,  ami 
might  well  be  summoned  to  go  with  his  lord  to  war  against  the  lord's 
superior,  on  pain  of  forfeiture,  if  he  failed  to  comply.  The  English 
tenant  Hid  homage  to  liis  lord,  saving  his  allegiance  to  the  king  ;  and 
did  not  forfeit  his  holding  if  he  stood  by  the  king  against  his  lord. 
See  Stubbs,  Const.  Hist  §§  93—97  ;  Froeman,  Norm.  Conq.  iv.  694  ; 
Hallam,  Middle  Ages,  i.  174,  175,  and  note  ;  Glanv.  ix.  1  ;  Bract, 
fo.  80  a,  81  b  ;  Litt  ss.  88,  89 ;  P.  &  M.  Hist.  Eng.  Law,  i.  5,  6,  19, 
37,  4S— 50,  236-238,  242,  248,  278—280  :  Maitland,  Domesday  Book 
and  Beyond,  67  sq,^  151  sq.,  318  sq. 
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his  own  (s) .  The  service  required  of  the  grantees  would 
in  general  be  military  service ;  that  is,  each  would  be 
bound  to  provide  the  king  with  a  certain  number  of 
armed  horsemen  or  knights  as  part  of  the  feudal  host(f). 
Upon  this  system  were  lands  held  of  the  Conqueror 
in  Normandy  by  the  great  men  who  joined  him  in 
the  expedition  against  Harold  (u).  And  this  system, 
it  appears,  was  directly  introduced  into  England  by 
"William  I.,  at  whose  will  the  amount  of  knight-service 
due  from  the  feudal  tenants  of  the  crown  was  deter- 
mined (x).  And  not  only  was  tenure  by  military  service 
the  condition  of  holding  lands,  which  the  king  had 
granted  to  laymen,  but  the  lands,  which  he  had  bestowed 
upon  the  bishops  and  abbots,  as  his  feudal  tenants,  were 
also  subjected  to  the  obligation  of  providing  definite 
numbers  of  knights  (y) .  The  law  of  military  tenure,  hav- 
ing been  thus  applied  to  the  immediate  tenants  of  the 
crown,  spread  quickly  downwards ;  for  the  king's  tenants, 
in  order  to  provide  permanently  for  knights  to  perform 
their  service  due  to  the  crown,  made  gifts  of  land  to  their 
followers,  as  under-tenants,  on  condition  of  like  military 
service  as  was  required  of  themselves  (z) .  And  so  speedily 
was  the  law  of  feudal  tenure  incorporated  in  the  law  of 
the  land  that  among  the  grievances  to  be  redressed  by 
the  charter  issued  at  the  accession  of  Henry  I.,  we  find 

(5)  Stnlibs,   Const.  Hist.  §  95  ;  Stubbs,  Const.   Hist.  §  92 ;  P.  & 

Freeman,    Nomi.    Conq.    iv.   27,  M.  Hist.  Eng.  Law,  i.  46 — 49. 

V.  6,  23,  24.  {x)  This  point  is,  I  think,  made 

{t)  Before  the  Conquest  land-  good  by  Mr.  Round  in  his  articles 

owners  were  subject  to  the  obli-  in  the  Eng.  Hist.  Review,  vi.  417 

gation  of  service  in  the  fyrd,  or  and  625,  vii.  11,  reprinted  in  his 

national  militia.     The /prd  was  Feudal  England,  225  .v^'. ;  P.  &M. 

not  abolished   at  the  Conquest,  Hist.  Eng.  Law,  i.  236 — 238. 

but  was   retained,    and  used  by  (y)  The  amount  of  knight  ser- 

the  Norman   kings,  in   addition  vice    to    be  required    from    the 

to  the  feudal  host ;  see   Stubbs,  bishops   and    abbots    appears  to 

Const.  Hi.st.  §§  36,  48,  50,  75,  97,  have  been    fixed   by  William  in 

133,  vol.  i.  pp.  76,  105,  117, 189,  1070  ;  Kound,  Eng.  Hist.  Review, 

268, 432  ;  Stubbs,  Select  Charters,  vii.  14,  Feudal  England,  298—299. 

153,  2nded.  (z)  Round,  Eng.  Hist.  Review, 

(m)  Round,  Eng.  Hist.  Review,  vii.  15,  19,  Feudal  England,  295, 

vi.    441,    Feudal   England,   260  ;  300. 
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abuse  daring  the  late  king's  reign  of  the  forms  of  feudal 
tennre,  with  respect  to  the  lands  not  only  of  the  king's 
immediate  tenants,  but  also  of  their  under-tenants  (a). 
Under  the  influence  of  the  king's  court,  of  which 
judges  were  first  appointed  to  sit  permanently  in 
Henry  II.'s  reign  (b),  the  laws  of  tenure  were  further 
developed  and  reduced  to  uniformity  ;  and  all  forms  of 
land-owning,  whether  derived  from  the  feudal  grants 
of  King  William  and  his  tenants,  or  from  Saxon  usage 
which  had  survived  the  Conquest,  were  forced  to  fit 
the  principle  of  feudal  tenure.  The  law  of  tenure, 
however,  was  applied  only  to  land.  Chattels  were  not 
treated  as  fit  objects  of  feudal  tenure.  The  transient 
nature  of  goods,  and  the  uses  to  which  they  are  com- 
monly put,  were  opposed  to  any  such  arrangement. 
They  were  looked  upon  as  objects  of  property  simply. 
William  1.  took  plenty  of  moveable  wealth  from  his 
conquered  subjects  :  but  we  do  not  hear  that  he  granted 
any  of  it  out  to  be  held  of  him  feudally,  though  we  are 
told  that  he  bestowed  some  of  it  as  absolute  gifts  (c). 
So  that,  while  a  free  man's  land  was  subject  to  the 
interest  which  his  feudal  landlord  had  therein,  his 
chattels  were,  as  we  shall  see,  property  peculiarly  his 
own,  of  which  he  could  dispose  at  will  (d). 


Section  III. 

Of  Tenements  and  Chattels. 

Land  then  is  the  object  of  tenure.     He  who  has 
land,  is  said  to  hold  it  rather  than  to  own  it  (e).     And 

(a)  Stubbs,    Select    Charters,  (c)  Freeman,  Norm.  Conq.  iv. 

IfjO,  2nd  ed. ;  Round,  Eng.  Hist.  59—62. 

Review,  vi.  417  ;  Feudal  England,  (cQ  See    Bract.   60   b,    129   a, 

226—227  ;  P.    &  M    Hist.  Eng.  131  a,  407  b  ;  P.  &  M.  Hist.  Eng. 

Law,  L  295—297,  306.  Law,  ii.  115—116.  180—181. 

(6)  Ante,  p.  9,  n.  («).  (e)  Co.  Litt.  1 
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in  early  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  with  its  appurtenant  rights 
in  the  way  of  common  pasture  or  otherwise,  was 
Tenement.  especially  known  as  a  tenement ;  a  term  then  used 
generally  in  the  mere  sense  of  a  holding  of  land 
without  any  reference  to  the  nature  of  the  tenant's 
interest  therein  ( /).  It  must  not,  however,  be  supposed 
that  in  those  days  every  occupier  of  land  was  a  feudal 
tenant.  Land  might  be  held  on  other  conditions 
besides  those  of  feudal  tenancy;  and  tbemost  important 
kinds  of  tenancy  were  three.  A  man  might  have  a 
freeholding  of  land  {libenun  tenementum),  a  holding  in 
villenage  {viUenagmm) ,  or  a  lease  for  a  certain  number 
or  teim  of  years  (g).  A  freeholding  of  land  was  held 
of  the  king  or  some  mesne  lord  by  free  services,  that 
is,  by  services  free  from  servile  incidents ;  military 
service,  or  knight's  service,  being  in  early  times  the 
most  important  kind  of  service  by  which  land  might 
be  freely  held  {h).  It  was  the  freeholder  who  was  the 
feudal  tenant  of  land.  To  hold  in  villenage  was  to 
hold  land  of  the  freeholder  on  condition  of  the  per- 
formance of  villein  services,  which  were  chiefly  services 
of  field  labour,  as  ploughing,  sowing,  reaping,  and 
mowing,  the  amount  of  which  was  regulated  by  custom, 
and  which  often  included  incidents  (i)  then  regarded 
as  servile  (/t).  To  hold  land  for  a  term  of  years  was 
to  hold  under  a  contract  with  the  freeholder  that  the 
tenant  should  have  posi^ession  of  the  land  for  a  certain 
time  if). 


(/)  Bract,  fo.  77  b,  80  a,  207  n,  his    child     in      marriage  ;     sec 

208  b,  220,   268,   P.   &  M.  Hist.  Viiiogradoff,  Vill.  in  Eng..  153, 

Eiig.    Law,  i.   215  k.   n.  (i),    ii.  203;  Piice,  Introd.  to  Y.  B.,  15 

146—148.  Edw.  III.   (Rolls  series)  xv.  sq.  ; 

(g)  Bract,  fo.  207  a.  V.  &  M.  Hist.  Eng.  Law,  i.  354. 

{h)  See  Glanv.  xii.  2,  3  ;  Bract.  {k)  Bract,    fo.    7,    26,    200    a, 

fo.  7  b,  24  b,  35,  36,  200  a.  208  b,  P.  k  M.  Hist.  Eng.   Law, 

('/)  Such  as  the  nierchet,  a  fine  1,  337  sq. 

paid  by  the  villein  tenant  to  his  (I)  Bract,  fo.  220  a. 
lord  for  the  privilege  of  giving 
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Now  the  incidents  of  these  three  kinds  of  holdings  Different 
of  land,  the  freeholding,  the  villenago,  and  the  term,  fr^ho?dfng, 
were  markedly  different  with   respect,   first   to   the  viiienageand 
protection  which  the  law  afforded  to  the  tenant  in  trastedwith' 
the  possession  of  his  holding,  and  secondly,  to  the  ^^^^  ?'  P'°" ' 
devolution  of  the  holding  after  the  tenant's  death,  chattels. 
As  we  examine  these  incidents,  let  us  compare  them 
with  the  same  incidents  of  property  in  chattels. 

1.  Only  the  possession  of  a  freeholding  was  fully  Protection  of 
protected  by  the  common  law  (m).  The  dispossessed  P^*^®*^^^'^- 
freeholder  might  always  bring  an  action  at  law  to  re- 
cover his  land,  not  only  against  the  person  who  had 
wrongfully  turned  or  kept  him  out  of  it,  but  also  against 
any  one  who  had  subsequently  got  possession  of  the 
land  by  whatever  means  (w) ;  and  on  establishing 
his  right  in  such  an  action,  he  would  be  restored  to 
possession  by  the  hands  of  the  sheriff,  the  officer 
entrusted  to  execute  the  judgments  of  the  king's  law 
court  (o).  The  possession  of  a  tenant  in  villenage 
was  merely  precarious  in  tlie  eye  of  the  law  of  the 
land.  He  was  deemed  to  hold  at  the  will  and  on  behalf 
of  his  lord.  No  direct  action  for  the  recovery  of  a 
holding  in  villenage,  as  such,  was  ever  permitted  to 
be  brought  in  the  king's  courts  of  law  (p).  Tenant 
for  a  term   of  years  was  regarded  in   early  law  as 

(m)  Olanv.  i.  6,  xiL  2—5,  xiii.  protection  as  was  due  to  him  by 

32 ;  Bract,    fo.    165    a,    207    a,  the  covenant :  but  without  snch 

431  b.  a  covenant  he  was  secured  in  the 

(»)  Bract,  fo.  102  a,  104  a,  160,  possession  of  his  holding  only  by 

161,  175  b — 179,  817  h  sq.,  327  b  the  force  of  local   custom  ;   and 

«f. ;  P.  k  M.  Hist.  £ug.   Law,  if   his    customary    rights    were 

iL  29 — 79,  especially  45,  53—56,  invaded  he  could  only  appeal  to 

61—66,  where  an  admirably  clear  his  lord's  court  for  redress.     See 

account  is  given  of  the  remedies  Bract,   fo.  7  a,  26,    168,    190  a, 

by   which    the     media val     law  200  a,  208  b,  210  b,  263  ;  Fleta 

protected  freehold  possession.  fo.  200  ;  Litt.  ss.  77,  172  ;  Mait- 

{o)  See  Qlanv.  i.  7,  12,  13,  16,  land,    Select   Pleas  in    Manorial 

17,  21,  31  ;  ii.  3,  4,  19,  20;  xiii.  Courts  (Selden    Society),    Lxxii., 

32—89.  17,    22,  34,    37,    39,   166.   173  ; 

(p)  Tenant  in  villenage  hold-  Yiuogrodofi',    Vill.    in   £ng.,  4n, 

ing  under  a  covenant  with  his  46,    70—74,    78 — 81  ;    P.   AM. 

lonl  aeema  to  have  been  allowed  Hist.  £iig.  Lnw,  i.  340. 
to  claim  in  ^e  king's  court  such 

W.R.P.  2 
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holding  possession  on  behalf  of  the  freeholder  as  his 
bailiff,  and  was  never  allowed  to  use  the  freeholder's 
remedies  for  dispossession  (q).  Originally  he  had  no 
remedy  in  case  of  his  ejectment,  unless  he  held  under 
a  covenant  (r)  with  his  landlord.  If  so,  he  might  have 
an  action  of  covenant  against  his  landlord  in  case  he 
had  been  ejected  by  the  landlord  himself  or  anyone 
claiming  the  land  by  superior  title ;  and  might  recover, 
in  the  former  case,  possession  of  his  holding  for  the 
rest  of  his  term,  if  unexpired,  but  otherwise  damages 
only  (s).  But  afterwards  special  actions  were  given  to 
a  tenant  for  years  against  any  person,  who  had  wrong- 
fully ousted  him  or  acquired  possession  of  his  land 
from  a  wrongful  ejector.  And  though  at  first  it  was 
doubted  whether  these  actions  enabled  him  to  recover 
anything  but  damages,  in  the  reign  of  Edward  the 
Fourth  it  was  established  that  he  should  therein  recover 
possession  of  his  holding  as  well  (t).  The  owner  of 
chattels  might  take  proceedings,  under  the  early  law, 
to  obtain  the  restitution  of  stolen  or  lost  goods,  into 
whosesoever  hands  they  came  ;  and  in  these  proceed- 
ings he  might  either  accuse  the  possessor  of  his  goods 
of  theft  or  sue  him  civilly,  dropping  the  criminal  charge. 
In  the  latter  case,  however,  the  plaintiff  was  obliged  to 
set  a  money  value  on  his  goods,  on  payment  of  which 
the  defendant  would  be  absolved.  But  civil  proceedings 
of  this  nature  very  soon  became  obsolete ;  and  thence- 
forward the  dispossessed  owner  of  goods  was  left  to  be 
protected  by  remedies,  in  which  he  could  either  make 
no  claim  but  for  compensation  in  money,  or  in  which, 

iq)  Bract,  fo.  27  a,  44  b,  165  a,  {t)  See  Bract,  fo.  220  ;  Y.  B. 

167    b,    190  a,  210  b,    431   b ;  30    Edw.    I.    282  ;    Fitz.     Abr. 

MiiTor,  ch.  5,  s.  1,  No.  72.  Ejectione  Firmie,  P.  6  Kich.  II. ; 

Covenant  (^)  ^  covenant  is    a  contract  Y.  B.7  Edw.  IV.  6  ;  21  Edw.  IV. 

made    in   writing    authenticated  11  ;  F.  N.   6.   198,    220   F.  ;  3 

by   the  seal  of  the  contracting  Black.    Comm.   200,    201,   207  ; 

party ;  Fleta,  fo.  130.  Doe  d.  Poole  v.  £rrington,  1  A.  & 

(s)  Bract,  fo.  220  a;  Bracton's  E.  760,  755—757  ;  P.  &  M.  Hist. 

Note  Book,  Case  1739  ;  Brit.  liv.  Eng.  Law  ii.  105  tq. 
ii.ch.  83;  F.N.B.145L, 
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though  he  might  claim  to  recover  his  goods,  the  law 
gave  no  process,  whereby  the  goods  themselves  could 
be  attached  and  restored  to  him,  and  he  could  only 
recover  their  value  if  the  defendant  refused  to  render 
them  {u). 

2.  Although  a  man  might  hold  land  freely,  though  Sacoesaion 
he  held  for  his  life  only,  yet  land,  as  the  object  of  free  *'^^  *^***- 
feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.  In  English  law  after  the 
Conquest,  an  estate  held  feudally  was  essentially  an 
hereditary  estate  (x) ;  it  is  to  express  an  estate  hereditary 
as  well  as  feudal  that  the  vroid  feodum  or  feudum  (fiej 
in  French,  and  in  English /e^)  was  used(y).  Land  Fee. 
held  freely  and  as  of  inheritance  (or  as  of  fee,  it  was 
mA{z)j  passed  on  the  tenant's  death  to  his  heir;  that 
is,  to  the  blood  relation  appointed  by  law  to  succeed 
him  according  to  the  legal  rules  of  the  descent  of  a  fee. 
Thus,  the  eldest  son  of  a  tenant  by  knight's  service 
Bucceeded  as  heir  to  the  land  of  which  his  father  died 
possessed.  And  the  heir  might  by  action  at  law  recover 
the  very  land  which  descended  to  him  as  his  inheritance, 
if  the  lord  of  the  fee  or  any  intruder  wrongfully  kept  him 
out  of  possession  (a).  By  the  common  law,  moreover, 
freeholds  of  inheritance  were  not  generally  devisable 
by  will;  they  were  alienable  only  by  formal  delivery  of 
the  possession  thereof  in  the  tenant's  lifetime  (6).  The 
succession  to  a  holding  in  villenage  after  the  tenant's 
death  was  not  a  matter  in  any  way  regulated  by  law. 

(ti)  See    Wms.    Pera.    Prop.,  84,  160  a,  195  b,  207  a,  263  b, 

6-20,  15th  ed.      In  the    year  268,  484  b ;  Britt.  liv.  2,  ch.  1, 

1854  the  law  was  altered,  and  §  2 ;  Litt.  a.  1 ;  Co.  Litt.  1  b ; 

process  was  given  to  enforce  the  P.  k  M.  Hist.  £ng.  Law.  i  213— 

return  of  any  chattels  wroDgfully  214,   295  ;  Maitland,   Domesday 

detained.  Book  and  Beyond,  152. 

(x)  See   Charters  of  Liberties  (z)  Bract,  fo.  263  b,    264  a ; 

issaed  by  Henry  I.  at  his  corona-  Litt.  s.  10  ;  Co.  Litt.  17  b. 
tion,  cap.  2,   6 ;  Stubbs,   Select  (a)  Glanv.  vii.  3,   xiii.   2,  3 ; 

Charters,  100,  2nd  ed.  Bract,  fo.  62  b,  252  aq, 

(y)  Glanv.,  i.  5,  vii.  10,  ix.  1,  (b)  Glanv.    vii.   1,   5 ;    Bract. 

4,  X.  2,  3  ;  Bract,  fo.  13  b,  62  b,  fo.  39  b,  49  a. 

2—2 
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It  might  be  cuslomary  for  a  son  or  other  relation  of  the 
tenant  to  succeed  him  as  heir  (c) :  but  the  customary 
heir  could  not  appeal  to  the  king's  courts  against  any 
infringement  of  his  customary  right  (d).  The  interest 
of  a  tenant  of  land  for  a  term  of  years  was  reckoned 
amongst  his  chattels  after  his  death  (e).  Now  the  law 
of  succession  to  chattels  was  based  on  principles  entirely 
different  from  those  which  governed  the  descent  of  a  fee. 
A  man's  chattels,  as  the  objects  of  absolute  dominion 
on  his  part,  were  after  his  death  applicable  first  in 
payment  of  his  debts.  Of  any  surplus  which  remained 
he  had  the  power  of  disposing  of  a  reasonable  part  (/) 
by  will;  and  the  execution  of  such  a  will  was  committed 
by  law  to  those  persons  whom  the  testator  had  appointed 
Executor.  fQj.  ^hg  purpose,  and  who  were  called  his  executors  ig). 
At  first  it  does  not  appear  that  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels  left 
after  payment  of  his  debts,  his  heir  being  liable  to  pay 
his  debts  and  his  chattels  applicable  to  that  purpose 
in  the  hands  of  his  heir  (h).  But  afterwards  the  pay- 
ment of  their  testator's  debts  fell  into  the  executors' 
hands  as  well  as  the  distribution  of  the  surplus  of 
his  chattels  (i),  and  the  whole  of  a  testator's  chattels 
devolved  upon  his  executors.  The  ecclesiastical  courts 
had  jurisdiction. over  suits  relating  to  the  validity  or 

(c)  See  Maitland,  Select  Pleas  a  husband  and  father,  may  be- 
in  Manorial  Courts  (Selden  Soc}'.),  queath  the  whole  of  his  chattels 
8,  18,34,  37,  39,  123,  166,  173,  to  whomsoever  he  will ;  see  Wms. 
Vinogradoff,    Vill.  in  £ng.  166,  Pers.  Prop.  416,  16th  ed. 

169,  162,  172,  246  ;  P.  k  M.  Hist.  (gr)  Glanv.  vii.  6—8  ;  Bract  fo. 

Eng.  Law,  i.  362—364.  60,  61  ;  P.  &  M.  Hist.  Eng.  Law, 

(d)  See  Bract,  fo.  263,  271  a,        ii.  333  9q. 

272  a  ;  Britt.  liv.  3,  ch.  16,  §  2.  (A)  See  Assize  of  Northampton, 

(c)  Bract,  fo.  407  b ;  and  see  c.   4  ;  Stubbs,    Select  Charters, 

fo.  131  a.  161,  2nd  ed. ;  Glanv.  vii.  6 — 8  ; 

(/)  One  third,  if  he  had  wife  Bract,  fo.  60,  61  ;  Selden,  Title.s 

and  child  ;  one  half,  if  he  had  of  Honour.  Pt.  II.  ch.  v.  §  21. 

wife    or    child  ;    otherwise    the  (i)  See  Fleta,  fo.  126, 126, 136  : 

whole  ;  Bract,  fo.  60  b,  61  a.    In  Britton,  liv.  1,  ch.  29,8. 85  ;  Y.  B. 

process  of  time,  however,  a  man's  20  &  21  Edw.  I.  874  ;  21  &  22 

widow  and    children   lost    their  Edw.    I.  268,   618;   30  Edw.   1. 

indefeasible  rights  to  a  share  of  his  238  ;  P.  &  M.  Hist.  Eng.  Law» 

chattels  ;  and  now  anyone,  though  ii.  841 — 846. 
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execution  of  a  will  (A;).  And  if  a  man  died  intestate, 
the  administration  of  his  goods  was  committed  to  the 
church  (Z),and  performed,  after  the  statute  81  Edw.  III. 
c.  11,  by  an  administrator  deputed  by  the  ordinary  (wi) 
from  among  the  next  friends  of  the  deceased.  So  that 
the  chattels  of  one  who  died  intestate  devolved  on  his 
administrator  in  the  same  manner  as  a  testator's  chattels 
passed  to  his  executor.  The  interest  of  a  tenant  for  a 
term  of  years  was  considered  as  his  chattel,  and  there- 
fore devisable  by  will  (n).  And,  though  it  seems  that 
in  early  times  a  man's  heir  might  succeed  to  land  given 
for  a  term  of  years  to  him  and  his  heirs  (o),  yet  ulti- 
mately the  law  of  succession  to  a  term  was  assimilated 
to  that  of  other  chattels ;  and  it  was  settled  that  the 
interest  of  a  deceased  tenant  for  years  should  pass  to  his 
executor  or  administrator,  according  as  he  died  testate 
or  intestate,  even  though  the  land  had  been  given  for 
the  term  to  him  and  his  heirs  (p).  Here  we  may  notice 
that  the  devolution  of  the  surplus  of  an  intestate's 
chattels,  after  payment  of  his  debts,  is  quite  different 
from  the  descent  of  a  fee,  as  they  are  divisible  amongst 
his  widow  and  children  or  next  of  kin  in  the  manner 
prescribed  by  a  statute  of  Charles  II.  (q),  enforcing  a 
mode  of  distribution  which  the  ecclesiastical  courts  had 
previously  attempted  to  secure  (r). 

Freeholdings  of  land,  then,  or  free  tenements,  were 

(ifc)  Glanv.  vii.  8;Bract.  fo.  61a,  Court     of    Justice.      See    stats. 

407  b  ;  Fleta,  fo.  429,  480  ;  P.  &  M.  20  &  21  Vict.  c.  77,  s.  4  ;  36  &  37 

Hist.  Eng.  Law,  ii.  329  sg.  Vict.  c.  66,  ss.  16,  84. 

(tj  Bract,    fo.   60   b ;  stat.    13  («)  Bract,   fo.   131   a,    407  b  ; 

Edw.  I.  c.  19;   Fleta.   fo.   124,  P.  &  M.  Hist.  Eng.  Law,  ii.  115. 
136 ;  P.  &  M.  Hist.  Eng.  Law,  ii.  (o)  Bract,    fo.   220  b,    407  b, 

354  sq.  408    a ;    Fitz.    Abr.    Covenant, 

(to)  /.«.,  "a  bishop  or  any  other  pi.  28. 
that  hath  ordinary  jurisdiction  in  (p)  Bro.  Abr.  Chattels,  pi.  6  ; 

canses  ecclesiastical ;  "   Co.  Litt.  Litt.  s.  740  ;  Co.  Litt.  46  b. 
96  a.    After  the  year  1857  the  (q)  Stnt.  22  &  23  Car.  II.  c.  10, 

administrator    of   an    intestate's  explained  by  29  Car.  II.  c.  3,  s.  26; 

eflfects   was    appointed    by   the  1  Jac.  II.  c'  17,  s.  7. 
Court  of  Probate.      Since   1875  (r)  See  1  Sir  T.  Raym.  497- 

he  has    been  appointed  by  the  499  ;  2  Black.  Comm.  515;  P.  &  M. 

Probate    Division    of   the   High  Hist.  Eng.  Law,  ii.  357  sq. 
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the  only  kind  of  property  in  land  which  was  fully 
recognised  and  protected  by  the  early  common  law. 
The  word  tenement  thus  acquired,  besides  its  general 
meaning  of  a  holding  of  land,  a  special  sense  in  which 
it  was  used  to  denote  a  free  tenement  only  («).  And  the 
words  "lands"  or  "lands  and  tenements"  were  con- 
stantly used  as  referring  to  freehold  lands  only  (t).  So 
that  property  in  the  times  of  the  early  common  law  was 
classified  as  consisting  of  immoveable  things,  as  tene- 
ments (meaning  free  tenements),  on  the  one  hand,  and 
moveable  things,  as  chattels,  on  the  other  (w).  As  any- 
thing which  may  descend  to  the  heir  is  in  English  law 
Haredita-  called  a  hereditament  (x),  lands  and  tenements  were  also 
known  as  hereditaments.  And  the  expression  "lands, 
tenements,  and  hereditaments  "  was  long  and  is  still 
used  in  legal  documents  to  describe  property  in  land,  as 
distinguished  from  goods  and  chattels  or  moveable  pro- 
perty. But  as  by  early  law  freeholdings  were  the  only 
true  property  in  land,  when  a  man  spoke  of  his  lands, 
tenements,  or  hereditaments,  it  was  intended,  prinid 
facie,  that  he  referred  to  his  freeholds  only  (y). 

(*)  Magna     Charta    of    Jolin.  (x)  Co.  Litt.  6  a  ;  Totnki^is  v. 

art.  34  :  Stubbs,  Select  Charters,  Jones.  22   Q.   B.   D.  599.     This 

801,  2nd  ed. ;   stats.  6  Edw.   I.  word  seems  hardly  to  have  come 

c.  11,  12;  13  Edw.  T.  c.  1,  3,  4,  into    use    before    the    reigu    of 

6,  10,  32,  41  ;  Co.  Litt.  6  a  ;  and  Edw.  IV. ;  see  stats.  39  Hen.  VI. 

see  P.  &  M.  Hist.  Eng.  Law,  ii.  c.  1 ;  1  Edw.  IV.  c.  1,  ss.  4—6, 

146 — 148.  10,  14.     I   have  not  found   any 

(t)  Charter     of     Liberties    of  earlier  instance  of  its  use  in  the 

Henry    I.,    art.    2,    4j    Stubbs,  statute  book. 

Select  Charters,    100,    101,    2nd  (y)  Y.   B.   9    Hen.   VII.    25; 

ed. ;  Glanv.  vii.  1,  17  ;  Magna  Bro.  Abr.  Done  41,  Grantes  87  ; 

Charta  of  John,  art.  4,  5,  9,  32  ;  Shepp.   Touch.  91,  92  ;  Hose  v. 

Stubbs,  Select  Charters,  297  sq.,  BarlleU,  Cro.  Car.  292  ;  Chapman 

2nd  ed. ;  stats.  13  Edw.  I.  c.  18  ;  v.  Hart,  1  Vea.  271 ;  Thowpam 

18  Edw.  I.  c.  1  ;  25  Edw.  III.  v.  Laicley,   2  Bos.  &  P.  803  ;  1 

St.  5,  c.  2  ;  34  Edw.  III.  c.  12.  Jarni.  Wills,  663.   664,   667  «?., 

(a)  Glanv.    x.    6  ;     stat     12  4th  ed. ;  stat.  7  Will.  IV.  &   1 

Edw.  I.  c.  8,  10.  Vict.  c.  26,  s.  26. 
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Section  IV. 

Of  Real  and  Personal  Actions  and  Projyerty. 

To  recapitulate  the  points  of  contrast  between  land 
and  moveable  goods  or  chattels  in  early  law : — Land 
was  the  object  of  feudal  tenure.  The  largest  property 
which  a  subject  could  hold  in  land  was  a  fee,  which 
must  inevitably  descend  to  his  heir  if  he  died  possessed 
thereof.  The  only  true  property  in  land  was  freehold, 
for  free  tenements  only  were  specifically  recoverable,  the 
law  regarding  the  possession  of  a  tenant  in  villenage  as 
enjoyed  at  the  will  of  his  landlord,  and  that  of  a  termor 
as  matter  of  contract  rather  than  of  property.  Chattels 
were  the  object  of  absolute  ownership.  They  might  be 
disposed  of  by  will,  and  would  go  to  the  executor  or 
administrator,  not  the  heir.  But  they  were  not  specifi- 
cally recoverable,  except  in  criminal  proceedings.  The 
fact  that  originally  freeholds  were  the  only  property 
specifically  recoverable,  is  the  reason  why  they  came  to 
be  called  real  things.  For  the  word  real  in  English  law  Meaning  of 
is  used,  not  in  its  common  sense,  in  which  it  is  opposed  J^^  ^^^  ^^ 
to  sham,  or  imaginary,  or  ideal,  but  principally  to  convey 
the  notion  of  the  capability  of  specific  restitution. 

The  terms  real  and  personal  were  first  applied  to  Real  and 
actions ;  and  were  afterwards  extended  to  things  and  acUons. 
property  with  the  meanings  which  they  had  acquired  in 
connection  with  actions.  Actions  in  English  law  were 
classified  as  being  either  real,  personal,  or  mixed.  The 
term  real  action  is  simply  a  translation  of  the  expression 
actio  realis  used  by  early  writers  on  English  law  as 
equivalent  to  the  term  actio  in  rem,  which  Bracton  bor- 
rowed from  Soman  law  (z).  Real  actions  in  English 
law  (a)  were  those  in  which  a  man  sought  to  be  restored 

(:)  Bracton,  fo.  101  b,  159  b  ;  relief  afforded  thereby,  and  were 

Fleta,  fo.  1.  not  classified,  as  were  llm  actianes 

(a)  In  English  law  real  actions  in  rein  rel  in  jyersonam  of  Roman 

were  distinj^iishod  from  pemonal  luw,  according  to  tlie  iiatuic  of 

by  the  different    nature   of  the  tlie   right   therein   assertt-d  ;   see 
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to  the  enjoyment  of  some  free  tenement  of  which  he 
had  been  unjustly  deprived  (6).  The  mark  of  a  real 
action  was  that  therein  the  required  restitution  might 
be  enforced  by  the  strong  hand  of  the  law  dealing 
directly  with  the  very  thing  claimed ;  in  other  words, 
process  of  execution  (c)  might  issue  against  the  thing 
demanded  {in  rem).  The  successful  litigant  in  a  real 
action  could  have  the  king's  writ  commanding  the 
sheriff  to  put  him  in  possession  of  the  identical  holding 
in  respect  of  which  the  action  had  been  brought  (d). 
Personal  actions  were  brought  to  enforce  an  obligation 
imposed  on  a  man  personally  to  make  satisfaction  for 
a  breach  of  contract  or  a  wrong ;  in  other  words,  they 
were  brought  to  obtain  pecuniary  compensation  for 
a  violation  of  right — what  the  English  law  calls 
damages  (c).  Mixed  actions  were  those  in  which  a 
claim  for  damages  was  made  along  with  a  claim  for  the 
specific  recovery  of  some  tenement  (/).  Now  it  was 
established  in  Bracton's  time  that  specific  restitution 
could  only  be  obtained  in  actions  for  the  recovery  of 
immoveable  things  or  tenements.  In  civil  proceedings 
for  the  recovery  of  moveable  things,  the  defendant  might 
absolve  himself,  as  we  have  seen,  by  payment  of  their 
value  in  money.  Actions  for  the  recovery  of  moveable 
things  were  accordingly  numbered  amongst  personal 
actions;  for  damages  only  could  be  recovered  with  any 
certainty  therein  (^).     Eeal  actions  then  being  for  the 

an  article  by  the  present  writer  R.  S.  C.  1883,  Order  XLII.  and 

in  L.  Q.  R.  iv.  394  ;  P.  &  M.  Hist.  App.  G.,  H. 

Eng.  Law,  ii.  568.  (d)  Glanv.  i.  7,  12,  13,  16,  18, 

m  See  aiUe,  p.  17.  21,  31,  ii.  3,  4, 19,  20,  iii.  3—6,  9, 

Process  cf  W  Process    of    execution     is  xiii.  7 — 9,  32 — 39;  ante,  p.  17. 

ezectiticn  ^^  process  of  law  wliercby  the  (e)  See  Bract,  fo.  102,  114  b  ; 

execution    of    tlie    judgment    of  Litt.  ss.  492,  502,  503  ;  Co.  Litt. 

a    court    of    law    is    obtained  ;  288  b,  289  a  ;  Black.  Comui.  ii. 

and   consists  in  issuing  a   writ  438,    iii.    117 ;    Bac.    Abr.    tit. 

to  the  sheriff  (see  ante,  p.  17),  Damages,  Trespas-s. 

commanding  him   to  cause  such  (/)  Bract,   fo.   102   b,   114  b  : 

things  to  be  done  as  shall  give  Britton,  liv.  3,  ch.  7,  §  1. 

effect     to    the    judgment ;     see  ((/)  See  Glanv.  x.    13  ;  Bnict. 

Black.  Comm.  ii'i.  412,  iv.  403  ;  fo.  102  b ;  Tcrmes  de  la  Lev,  tit. 
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specific  recovery  of  lands  or  tenements,  and  personal 
actions  for  the  recovery  of  damages,  actions  were  said  to 
be  or  to  sound  in  the  realti/  or  in  the  personalty ^  according  Realtj-  and 
as  the  relief  afforded  therein  were  the  specific  recovery  pe^so'^a^^^y- 
of  some  thing  by  process  of  execution  issuing  against  the 
very  thing  demanded,  or  the  recovery  of  damages  against 
the  person  of  a  wrongdoer  (A).  The  word  realty  was  also 
used  to  denote  things  recoverable  in  the  realty,  or  speci- 
fically ;  that  is,  lands  and  tenements  (i).    Such  things 
were  also  called  things  real  (^*).  Things  recoverable  in  the  Things  real. 
personalty,  or  by  action  and  process  against  the  person 
who  wrongfully  withheld  them,  as  moveable  goods,  debts, 

damages,  and  the  like,  were  termed  things  personal  (/).  Things  per- 
sonal. 

Originally,  as  we  have  seen  (/«)>  freeholds  were  the  Realty 
only  things  specifically  recoverable  in  the  King's  Court ;  ^eehoid!^^  *° 
all  that  could  be  included  in  **  the  realty."     Thus  the 
word  realty  came  to  be  used  as  denoting  the  freehold  (?i)« 
After  this,  those  interests  in  land  which  were  reckoned  chattels  real 
as  chattels  were  distinguished  by  the  name  of  chattels  ^^^  personal. 
real,  because,  it  was  said,  they  concerned  the  realty ; 
while  the  name  of  chattels  personal  was  given  to  move- 
able goods,  *'  because  for  the  most  part  they  belong  to 
the  person  of  a  man,  or  else  "  (which  seems  the  better 
reason)  '*  for  that  they  are  to  be  recovered  by  personal 
actions  "  (o).   As  freeholds  descended  to  the  heir,  while 
chattels  passed  to  the  executor,  the  notion  of  descent 
to  the  heir  became  associated  with  the  realty,  as  well 

Action  mixt  ;    3   Black.   Comm.  see  Wentworth's  Office  of  an  Exe- 

146,  413  ;  anU,  p.  18.  cutor  (ed.  1641),  Tab.  I.  ch.  4,  10, 

(A)  Britt.  liv.  2,  ch.  1,  liv.  3,  pp.  64,70,180— 132;  Cro.  Car.  293. 

ch.  7  ;  Litt.  as.  315,  316,  492,  503  ;  (m)  A^ilc,  p.  17. 

Co.  Litt.  195  b,  285  a,    288  b,  \n)  See  Litt.  s.  500  ;  Co.  Litt. 

289  a  ;  Y.  B.  3  Edw.  IV.  13.  20  a  ;  5  Rep.  105  b. 

(i)  Utt.  8.  500  ;  Co.  Litt.  19  b,  (o)  Co.  Litt.   118   b;   see  Old 

20  a,  118  b.  Tenures,  fo.  2  b;  Litt.  ss.  281, 

(i)  Co.  Litt.  288  b.  319—324,     365  ;    1    Rolle    Abr. 

(/)  Litt.  .«j.s.  496,  497  ;  Y.  B.  21  Executor  (H.  1).     It   is   worthy 

Edw.lV.83,pl.38:Co.  Litt.  198  a,  of  note   that  chattels  real  were 

288  U.    It  does  not  appear  that  thin>?s    specifically    recoverable  ; 

the  term  Qdngs  ferwmd  was  so  see  Co.  Litt.  43  b,  199  :  Bac.  Abr. 

usetl  08  to  include  chattels  real ;  Cuardian  (T) ;  aidc^  p.  18. 
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Use  of  the 
terms  real 
and  persmial 
estate. 


Real  heredi- 
taments. 


as  the  idea  of  land  specifically  recoverable ;  and  the 
incident  of  passing  to  the  executor  became  a  character- 
istic of  the  personalty.  So  that  in  later  times,  when 
men  began  to  describe  property  as  consisting  of  real 
and  personal  estate  instead  of  by  the  old  terms  lands, 
tenements,  and  hereditaments  and  goods  and  chattels  (p), 
only  things  inheritable  as  well  as  specifically  recoverable, 
only  real  hereditaments,  in  fact,  were  classed  as  real 
estate ;  and  chattels,  whether  real  or  personal,  were 
considered  as  personal  estate  rather  on  the  ground  of 
their  passing  to  the  executor  than  with  reference  to  the 
question,  how  far  they  were  specifically  recoverable  (5). 
It  does  not  appear  that  the  expressions  real  and  personal 
estate  came  into  common  use  much  earlier  than  the 
reign  of  Charles  II.  (?•).  By  that  time  great  changes 
had  occurred  both  in  the  character  of  the  national 
wealth  and  in  our  land  laws.  The  development  of 
modern  commerce  and  modern  capital  had  commenced. 
Payment  for  services  was  no  longer  made  in  terms  of 
land,  but  in  money.  Tenure,  the  relation  between 
feudal  landlord  and  tenant,  while  remaining  in  form, 
had  greatly  diminished  in  real  importance ;  the  free- 
holders of  land  had,  in  fact,  secured  all  the  advantages 
of  absolute  ownership,  except  the  form.  By  an  Act 
passed  at  the  restoration  of  King  Charles  II.  military 
tenures  had  been  finally  abolished  (s) ;  a  measure  which 


{p)  Seo  aiitCf  p.  22. 

(q)  See  Cro.  Car.  62  ;  1  Ch.  Ca. 
16  ;  Davis  v.  Oibbs,  3  V.  W.  26, 
28  ;  Whitaker  v.  Ambler,  1  Eden, 
151,  152. 

(r)  Mention  is  found  of  per- 
sonal estate  and  also  of  real 
estate  in  reports  of  cases  decided 
in  Chancery  in  the  lime  of 
Charles  I.  ;  see  1  Ch.  Rep.  15.  25, 
42,  71,  73,  82  ;  Cro.  Car.  62.  In 
Charles  II.'s  reign  the  terms  real 
and  persmal  estate  were  in 
common  use  in  wills  and  in  the 
Court  of  Chanceiy  ;  see  1  Ch.  Ca. 
16,  91,  1  Vera.  3,  16,  23,  30,  36, 


134,  216,  271.  By  the  com- 
mission  of  sequestration,  which 
was  ]>art  of  the  process  then 
issued  against  persons  wlio  acted 
in  contempt  of  the  orders  of  the 
Court  of  Chancery,  the  seques- 
trators were  authorized  to  take 
and  keep  in  sequestration  all  the 
real  and  personal  estate  of  the 
party  in  contempt ;  see  Hide  v. 
Petlit  (1667).  1  Ch.  Ca.  91  ; 
i3ro\vn\s  Tutor  in  Chancery  (1688), 
pp.  341,  361  ;  Praxis  AlmasCurife 
Canoellariffi  (1694),  89—91. 
(s)  Stat.  12  Car.  11.  c.  24. 
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relieved  freeholders  from  all  the  oppressive  incidents  of 
feudal  tenure,  and  reduced  to  a  minimum  the  interests 
of  lords  in  their  freeholding  tenants'  lands.  The  same 
Act,  too,  extended  to  landowners  generally  the  full 
liberty  of  disposing  of  their  fees  by  will,  a  privilege 
before  enjoyed  only  by  the  more  favoured  classes 
among  them  if) ;  though  free  power  of  alienation  infer 
vivos  had  been  much  earlier  obtained  (u).  And  while 
a  freehold  in  fee  had  come  to  be  well  nigh  equiva- 
lent to  absolute  property,  other  forms  of  property  in 
land,  besides  freehold,  had  acquired  full  recognition 
and  protection  in  law.  Tenure  in  villenage,  as  such, 
had  become  extinct,  but  had  given  rise  to  the  cus- 
tomary tenure  known  as  copyhold.  And  the  right  of  Copyhold, 
the  copyholder  to  maintain  or  recover  possession 
of  his  holding  as  against  all  others  had  become 
enforceable  by  the  law  of  the  land  (x).  As  we  have 
seen  (y),  the  leaseholder  had  acquired  a  similar  right. 
80  that  copyhold  and  leasehold  interests  in  land  had 
come  to  be  true  property  in  land  as  well  as  freeholds. 
When,  therefore,  men  began  to  speak  of  all  their 
valuable  rights  as  their  estate  (z),  and  to  classify  their 
estate  as  real  or  personal,  property  was  no  longer  con- 
tained in  the  simple  forms,  which  had  rendered  possible 
the  early  classification  of  immoveable  tenements  and 
moveable  chattels(a).  And  questions  arose,on  which  side 
of  the  line  the  newer  formsof  property  should  be  ranged. 
The  term  real  estate  seems  to  have  been  considered  as  Real  estate, 
referring  primarily  to  freeholds ;  yet  it  was  thought  to 
be  an  apt  word  to  describe  copyholds  also,  where  an 
intention  to  include  them  could  be  inferred  (b).     For 

(0  Tenants    of  fees    lield    in '  two-thirds    of   their    fees.      See 

gavelkind,  or  in  bui-gage  where  antCf  j).  19  ;  and  post,  ch.  x. 
there  was  a  custom  to  devise  the  (u)  By  stat.  18  Edw.  I.  c.  1. 

land;  and  tenants  in  socage  by  (r)  iseepost^  Part  III. 

stau.  32  Hen.   VIII.  c.   1,   and  (y)  See  ante,  p.  18. 

34  k  35  Hen.  VIII.  c.  5,  which  (z)  See  arUe,  pp.  8,  26. 

also     empowered      truants     by  (a)  Ante,  p.  22. 

knight's   service    to    dispose    of  (b)  See  Smith  v.  Bakei\  1  Atk. 
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copyholds  are  lands  transmissible  to  heirs;  since  the  copy- 
holder may  by  custom  recognized  in  law  have  an  estate 
inheritable  by  his  customary  heir,  as  the  freeholder  may 
I  have  an  estate  inheritable  by  his  heir  at  common  law.  By 

\  modern  statutes^copyholds  have  been  further  assimilated 

to  freeholds  as  regards  the  incidents  of  ownership(c);  and 
they  are  now  plainly  held  to  be  included  in  real  property 
or  estate  {d).  Leaseholds,  however,  though  said  to  be 
chattels  real  as  being  derived  out  of  real  estate,  were  not 
permitted  to  rise  beyond  their  chattel  origin  and  to  rank 
as  real  estate  {e) ;  devolving  upon  the  executor,  not  the 
heir,  they  fell  into  the  class  of  personal  estate  (/). 

In  modern  times  then,  a  man's  property  or  estate 
(meaning  his  valuable  things  (g) )  is  classified  as  real 
or  personal.  Things  which  are  specifically  recoverable, 
and  went  at  common  law  to  the  heir,  or  real  heredita- 
ments, are  real  estate.  Personal  estate  comprises  all 
chattels,  which  go  to  the  executor  (A),  be  they  chattels 

385  ;  ItMlv.  Beane,  1  Ves.  215  ;  Smiifi  v.  Baler,  1  Atk.  385,  386 ; 

Byas  V.  Byas,  2  Ves.  164  ;    Dod  WhiUiker  v.   Ambler,    1    £den, 

V.    Dod,    Ambl.    274  ;  Reid    v.  151   ;   Parker    v.    Marchant,    5 

Shergold,  10  Ves.  370,  378  ;  Jt(M  Man.  &  Gr.  498,  2  Y.  &  C.  C  C. 

V.  PraU,  15  Ves.  390  ;  CJmrcli  v.  279  ;    Ttmicr    v.    Turner,     21 

Mundij,  ih.  396  ;  Ton-e  v.  Brown,  L.  J.  Ch.   843  ;  Sioift  v.  Swifl^ 

5  H.  L.  C.  555,  571.  1  De  G.  F.  &  J.  160,  173  ;  BtUUr 
(c)  By  stnt.  55  Geo.  III.  c.  192,  v.  Buticr,  28  Ch.  D.  66. 

copyholds  were  made    devisable  (/)  Lee  v.  Hale,  1  Ch.  Ca.  16  ; 
hy  will   without  the   formalitiea  Davis  v.    Gibbs,  3    P.   W.    26  ; 
previously   necessary   ;    and    by  Thompson  v.  LawUy,  2  B.  &  P. 
stats.   3   &   4  AVill.   IV.   c.  104,  303  ;  Prescott  v.   Barker,  L.  R. 
1  &  2  Vict.   c.   110,  s.  11,  they  9  Ch.  174,   190.     But  at  first  a 
were  made  liable  to  be  taken  to  lease    seems  to  have   been  con- 
satisfy    their  owner's    debts  ;    a  sidered  a  I'eal  thing  rather  than  a 
liability,    which  had   previously  personal  thing :  Bose  v.  Bartlett, 
attached    to  them    only  in  the  Cro.  Car.  292,  293. 
case  of  his  bankruptcy  ;  stat.  13  {g)  Ante,  pp.  4 — 6. 
Eliz.  c.  7,  s.  2.  (h)  It  may  be  mentioned  that 
Personal                 (^)  -^^  ^-  Olarke  v.  Liidlam,  there  is  such  a  thing  as  a  personal 
heredita-            -^  Bing,  276  ;  ICdwarda  v.  Barnes,  hereditament,  a  thing  recoverable 
ment.                 2    Bing.    N.   C.   252  ;  Beeves  v.  in  the  pei-sonalty,  but  going  to 
Baker,  18  Beav.  372,  382 ;  Torre  the  heir,   not  the  executor  ;  of 
V.  Brown,  5  H.  L.  C  555,  574  ;  which  an   annuity  granted  to  a 
Seaman  v.  Woods,  24  Beav.  372.  man    and    his  heirs,     and     not 
(«)  Holt,    C.  J.,    Coiintess  of  charged  on  any  land,  is  an  in- 
Bridgcwater  v.  Diike  of  Bolton,  stance.    Such  things  are  held  to 

6  Mod.  106, 107  ;  Hardwicke,  C,  be  included  in  personal,  not  real, 
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real,  that  is,  chattel  interests  in  land,  or  chattels 
personcU,  namely  moveable  goods  and  other  things,  for 
the  withholding  of  which  damages  only  are  recoverable. 
Here  we  must  notice  that  the  common  law  rule  of 
descent  to  the  heir,  which  was  characteristic  of  real 
estate  (i)  has  been  modified  by  statute.  Under  the 
Land  Transfer  Act,  1897  (A:),  a  man's  real  estate  now  The  Land 
devolves  upon  his  executors  or  administrators  in  the  1397. 
same  manner  as  a  chattel  real  ({)}  and  may  be  sold  by 
them  to  satisfy  his  debts,  as  his  chattels  may  (m) ;  but, 
subject  to  these  incidents,  the  title  of  the  heir  to  succeed 
to  his  ancestors'  realty  is  not  taken  away,  the  executor 
or  administrator  being  bound  to  convey  the  same  to  the 
heir,  if  not  required  to  satisfy  debts,  or  testamentary  or 
administration  expenses.  So  that  the  beneficial  interest 
in  a  man's  real  estate  still  passes  to  his  heir  upon  his 
death  and  intestacy,  and  does  not  go  to  those  entitled 
to  his  personalty  under  the  Statutes  of  Distribution  (n). 
And  if  a  man  devise  his  real  estate  by  his  will,  it  will 
by  the  same  Act  nevertheless  devolve  upon  his  executors 
or  administrator  in  the  first  instance  as  if  it  were  a 
chattel  real ;  but  the  devisee  retains  the  like  beneficial 
interest  as  the  heir  has  in  case  of  intestacy,  and  has  the 
same  right  to  require  the  estate  to  be  conveyed  to  him, 
if  not  wanted  to  pay  the  testator's  debts  or  testamentary 
expenses.  It  may  be  noted  that  personal  estate,  as  well 
as  real,  now  includes  many  forms  of  property  which 
were  unknown  to  the  early  law,  such  as  stock  in  the 
public  funds  and  shares  in  joint  stock  companies.  These 
modem  forms  of  property  were  in  most  cases  created  or 
sanctioned  by  Act  of  Parliament,  and  it  was  generally 

estate.    See  Y.  B.  21  Edw.  IV.  death   after  the  year  1897,  and 

83,    pi.   38  ;  Earl  of  Stafftn'd  v.  not  extending  to  legal  interests 

Buckley,   2  Ves.  171;  Aubin  v.  in  copyholds. 

Daly,  4  B.  &  A.  59  ;  Hadbiim  v.  {I)  Ante,  pp.  20,  21. 

Jervis,  3  Beav.  450,  461.  {m)  See  post,  Part  I.,  ch.  ix. 

U)  Ante,  pp.  19,  22, 26.  (n)  These     are     the    statutes 

{k)  Stat  60  &  61  Vict  c.  65,  mentioned,  ante,  p.  21,  &n.  (q). 

Part.  I.,  applying  only  to  cases  of 


so 
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Heredita- 
ments, cor- 
poreal or  in- 
corporeal. 


declared  thattheyshouldbeconsideredaspersonal  estate, 
and  should  go  to  the  executors  or  administrator8,not  the 
heirs,  of  the  parties  entitled  to  them  (o).  Government 
stock  has  also  been  judicially  declared  to  be  of  the  nature 
of  a  mere  right  of  action  in  the  personalty  (p).  By  later 
decisions,  a  share  in  a  joint  stock  company  has  been  ascer- 
tained to  be  a  right  of  the  same  kind  (q),  a  mere  right 
to  share  in  the  profits  of  the  company,  and  not  to  be  an 
interest  in  land,  though  the  company  be  landholders  (r). 

It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Eoman  law  distinguished  as  corporeal 
or  incorporeal  (s).  In  our  law  this  classification  is 
particularly  applied  to  hereditaments.  Corporeal  here- 
ditaments, the  land  in  the  freeholder's  possession,  are 
contrasted  with  incorporeal  hereditaments,  mere  rights 
to  or  over  land,  which  is  in  another's  possession  (f). 
For  example,  a  right  to  enjoy  land  in  fee  upon  the 
determination  of  the  interest  of  another,  who  is  in 
possession  thereof  for  his  life  or  for  a  term  of  years, 
is  a  mere  right  regarded  in  law  as  an  incorporeal 
thing  (u).  So  is  the  right  to  enjoy  in  fee  land,  of 
which  another  is  wrongfully  in  possession  (x).     Other 


(o)  See  stats.  8  &  9  Will.  III. 
c.  20,  s.  33,  as  to  stock  in  the  Bank 
of  England  ;  9  &  10  Will.  III. 
c.  44,  s.  71,  as  to  shares  in  the 
East  India  Company  ;  1  Geo.  I. 
St.  2,  c.  19,  s.  9,  as  to  Government 
annuities  ;  8  &  9  Vict.  c.  16,  s.  7  ; 
25  &  26  Vict.  c.  89,  s.  22. 

{p)  Dundas  v.  DuUns,  1  Ves. 
jun.  196, 198;  Wildmanv,  Wild- 
man,  9  Ves.  174,  177;  R.  v. 
Capper,  5  Price,  217,  263,  264. 

(q)  Humble  v.  Mitchell,  11  A. 
k  E.  206  ;  Colonial  Bank  v. 
fFhinney,  30  Ch.  D.261,  286,  11 
App.  Gas.  426,  439,  446,  447. 

(r)  Bligh  v.  jSrent,  2  Y.  &  C. 
268,  294  ;  Sparling  v.  Parker,  9 
Beav.  450  ;  Walker  v.  Milm,  11 
Beav.  507  ;  Myers  v.  Perigal,  2 
De  G.  M.  &  G.  699,  620,  621  ; 
Edwards  v.  Hall,  6  De  G.  M.  k 


G.  74  ;  Entwisih  v.  Ikivis,  L.  R. 
4  Eq.  272.  But  shares  in  the 
New  River  and  in  one  or  two 
more  of  the  older  companies  are 
real  estate  ;  see  Dryhutter  v.  Bar- 
tholomew, 2  P.  W.  127  ;  Biuke- 
ridge  v.  Ingram,  2  Ves.  jun.  652 ; 
St.  2  Edw.  VII.  c.  41,  s.  9  (7). 

(s)  ArUe,  p.  4. 

(0  Bract,  fo.  62,  220  b,  221  ; 
Britton,  liv.  2,  ch.  2,  §  1  ;  and 
see  an  article  by  the  writer  in 
L.  Q.  R.  xi.  223—280. 

(i^)  Bract,  fo.  3  a,  7  b,  31,  89  a, 
160  a,  264  b ;  Britt.  liv.  2,ch.  2, 
§1,  ch.9,  §§1,5;  Fleta,fo.  201  ; 
Litt.  ss.  444.  445,  459,  465,  582, 
633,  667—575,  606—618. 

(x)  Bi-act.  fo.  262  b,  484  b  ; 
Litt.  s.  466,  521,  531,  534  ;  Co. 
Litt.  369  a.  ^ 
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instances  of  incorporeal  hereditaments  are  a  right  of 
common  of  pasture,  which  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land ;  a  right  of  way  over  another's  land ;  a  rent 
granted  to  a  man  and  his  heirs  to  issue  out  of  another's 
land ;  and  an  advowson,  which  is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  benefice  (y).  The 
contrast  is  between  the  estate  of  one,  who  is  possessed 
of  the  land,  the  tangible  thing,  and  that  of  a  man 
who  has  the  mere  right,  the  intangible  thing,  without 
possession  of  anything  tangible  {z).  The  distinction 
between  corporeal  and  incorporeal  hereditaments  was 
emphasised  by  a  difference  in  the  mode  of  alienation. 
The  former  were  at  common  law  alienable  hy  feoffment,  Feoffment, 
that  is,  by  gift  of  a  fee  or  feudal  estate,  coupled  with  ^^1^,!'^^'^ ""' 
livery  of  seisin,  or  formal  delivery  of  possession  (a). 
And  such  rights  over  others'  lands  as  appertained  to  a 
holding  of  land  were  transferred  with  it  by  delivery  of 
the  possession  of  the  holding.  Thus  a  right  of  way  or 
of  common  enjoyed  in  respect  of  any  land,  or  an  advow- 
son enjoyed  in  right  of  the  possession  of  a  manor  would 
pass,  without  express  mention,  by  delivery  of  possession 
of  the  land  or  manor.  But  if  it  were  desired  to  alienate 
any  incorporeal  hereditament  alone,  apart  from  the  pos- 
session of  any  land,  as  such  things  are  incapable  of 
delivery,  other  means  of  transfer  had  to  be  employed  (6). 
The  most  obvious  of  these  was  writing ;  which  accord- 
ingly came  to  be  necessary  to  the  transfer  of  incorporeal 
hereditaments  by  themselves  (c).  While  therefore  cor- 
poreal hereditaments  were  long  transferable  by  mere 
delivery  of  possession  without  any  written  words,  the 
proper  mode  of  disposing  of  incorporeal  hereditaments 

(y)  Bract,  fo.  52  b,  53  a,  222 ;  102,  222  a  ;  Britt.  liv.  2,  ch.  8, 

Britt  Hv.  2,  ch.  3,  §  18,  ch.  10.  §  4,  ch.  10,  §  15 ;  Litt.  as.  183, 

(z)  See  ante,  p.  6.  184  ;  Co.  Litt.  121  b  ;  P.   &  M. 

(a)  Glanv.  vii.  1  ;  Bract,  fo.  39  Hist.  Eng.  Law.  ii.  13 J,  137. 
b  ;  Britt  liv.  2,  ch.  2,  §  10  ;  Litt.  (c)  See  Brit.  liv.  2,  ch.  3,  §  13, 

fii>.  56,  69,  70 ;  Go.  Litt.  9  a,  48  a.  ch.  23,  §  8. 

(6)  See  Bract,  fo.  52  b— 55  b, 
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alone,  according  to  the  common  law,  was  by  delivery  of 
a  sealed  (rf)  writing  or  deed  of  grant.  Hence,  corporeal 
hereditaments  were  said  to  lie  in  livery  (that  is,  delivery), 
incorporeal  in  grant  (e).  We  may  note  that  such  in- 
corporeal hereditaments  as  a  right  of  common  or  of 
way,  a  rent  or  an  advowson,  were  specifically  recover- 
able by  the  common  law  (/) ,  and  were  therefore  included 
in  the  realty  as  well  as  corporeal  hereditaments  (g.) 

Real  and  We  have  now  seen  that  property  in  land  is  not  all 

proDCTty?*^  real  property,  but  is  either  real  or  chattel  real ;  and  that 
copyholds  as  well  as  freeholds  are  now  included  in  real 
property;  while  leaseholds  are  the  most  important 
chattels  real.  But  to  enjoy  the  highest  and  most 
beneficial  form  of  landowning  known  to  the  law,  one 
must  have  a  freehold  in  fee  (h).  Copyhold  and  leasehold 
estates  in  land  are  less  advantageous,  as  the  reader  will 
discover.  Copyholds  and  chattels  real  are  moreover 
interests  in  land  derived  out  of  the  estate  of  the  free- 
holder (t),  for  there  is  no  land  without  a  freeholder.  For 
these  reasons,  it  is  proposed  here  to  examine  first  free- 
hold estates  in  land,  leaving  the  subject  of  copyholds 
and  leaseholds  for  subsequent  consideration.  And  we 
will  begin  by  inquiring  into  the  case  of  those  freeholders 
who  have  estates  in  land  in  possession,  or  corporeal 
hereditaments  {k). 

(d)  Scaling  was  required  by  (/)  See  Glanv.  iv.,  xii.  13,  xiii. 
the  common  law  as  a  guarantee  18,  37 ;  Bract.  I'o.  220  b — 232  b, 
of  authenticity.  Therefore  when-  237  b  sgr.,  432  a ;  Britt.  liv.  2,  ch. 
ever  the  common  law  requires  23,  §  1  ;  Litt.  ss.  233,  236. 
anything  to  be  evidenced  by  (gr)  See  ante,  p.  25  ;  Co.  Litt- 
writing,  a  sealed  writing  is  re-  20  a. 

quired ;  Fleta,  fo.  130.  (h)  Litt.  ss.  11,  293. 

(e)  Litt.  ss.  183.  541,  542,  551,  (i)  See  ante,  p.  16. 
618,  628 ;   Co.  Litt.  9,  121.                     {k)  Ante,  p.  30. 
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OB*  CORPOREAL   HEREDITAMENTS. 


Before  proceeding  to  consider  the  estates  which  may  Terms  of  the 
be  held  in  corporeal  hereditaments  or  landed  property, 
it  is  desirable  that  the  legal  terms  made  use  of  to 
designate  such  property  should  be  understood  ;  for  the 
nomenclature  of  the  law  differs  in  some  respects  from 
that  which  is  ordinarily  employed.  Thus  a  house 
by  lawyers  generally  called  a  messuage ;  and  the  term  A  messuage. 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  hotise  (a).  But  such  a  distinc- 
tion is  not  now  to  be  relied  on  (&).  Both  the  term 
messuage  and  house  will  comprise  adjoining  out-build- 
ings, the  orchard,  and  curtilage,  or  court-yard,  and, 
according  to  the  better  opinion,  these  terms  will  include 
the  garden  also  (c).  The  word  tenement  is  often  used  Tenement, 
in  law,  as  in  ordinary  language,  to  signify  a  house :  it 
is  indeed  the  regular  synonyme  which  follows  the  term 
messuage ;  a  house  being  usually  described  in  deeds  as 
"  all  that  messuage  or  tenement."  But  the  more  com- 
prehensive meaning  of  the  word  tenement,  to  which  we 
have  before  adverted  {d),  is  still  attached  to  it  in  legal 
interpretation,  whenever  the  sense  requires  (e).  Again, 

(a)  Thomas  v.  Lane,  2  Ch.  Ca.  Hampdead     Junction     Eaihcay 

26;  Keilw.  57.  Company,    1    De   G.   &   J.    446; 

(6)  Dot  d.  Clements  v.  Collins^  Cole  v.  JVent  London  and  Ciystnl 

2 T.  Rep.  498,  502 ;  1  Jarm.  Wills,  Palace    Railway     Company,    27 

735,  6th  ed.  Beav.    242  ;     see    Wms.    Con  v. 

(0  Shep.  Tonch.  94  ;  Co.  Litt.  Stat.  62. 
5  b,  n.  (1) ;   SniUhson  v.   Cage,  (oT)  Ante,  pp.  16,  22. 

Cro.    Jac.     626  ;     Orosvenar   v.  (e)  2  Black.  Cmmo.  16,  17,  59. 

W.R.P.  3 


] 
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Land.  the  word  land  comprehends  in  law  any  ground,  soil,  or 

earth  whatsoever  (/) ;  but  its  strict  and  primary  import 
is  arable  land  (g).  It  will,  however,  include  castles, 
houses,  and  outbuildings  of  all  kinds  ;  for  the  ownership 
of  land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maxim  being  ciijug  est  solum ,  ejtis  est 
usque  ad  caelum,  A  pond  of  water  is  accordingly 
described  as  land  covered  with  water  Qi) ;  and  a  grant 
of  land  includes  all  mines  and  minerals  under  the 
surface  (i).  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them(/r).     So 

Mines.  mines  lying  under  a  piece  of  land  may  be  excepted  out 

of  a  conveyance  of  such  land,  and  they  will  then  remain 
the  corporeal  property  of  the  grantor,  with  such  inci- 
dental powers  as  are  necessary  to  work  them  (Z),  and 
subject  to  the  incidental  duty  of  leaving  a  sufficient 
support  to  the  surface  to  keep  it  securely  at  its  ancient 

ChamberR.  and  natural  level  (m).  In  the  same  manner,  chambers 
may  be  the  subjects  of  conveyance  as  corporeal  property, 
independently  of  the  floors  above  or  below  them  (ii). 

Premises.  The  word  premises  is  frequently  used  in  law  in  its  proper 
etymological  sense  of  that  which  has  been  before  men- 
tioned (o).  Thus,  after  a  recital  of  various  facts  in  a 
deed,  it  frequently  proceeds  "  in  consideration  of  the 


(/)  Co.  Litt.  4  a  ;  Shep.  Touch. 
92 ;  2  Black.  Coram.  17  ;  Cooke, 
dem.,  Yate9t  vouchee,  4  Bing.  90. 

(g)  Shep.  Touch.  92;  see 
Maitlaud,  Domesday  Book  and 
Beyoud,  888. 

(h)  Co.  Litt.  4  b. 

(i)  2  Black.  Comm.  18. 

{k)  1  Jarm.  Wills,  783,  6th  ed. 

(/)  Earl  of  Cardigan  v.  Armi- 
tage,  2  B.  &  C  197,  211. 

(to)  Humphriea  v.  Brogden,  12 
Q.  B.  739  ;  Smart  v.  Morton,  5 
K.  ^  B.  80;  Rogers  v.  Taijlor, 
2  H.  k  N.  828  ;  Rowhothum  v. 
Wilsv^  8  E.  &  B.  123,  8  H.  L.  C. 


348 ;  Bonomi  v.  Backhouw,  E.  B. 

6  E.  622,  9  H.  L.  C.  503 ;  Uug- 
dale  v.  Robertgon,  Z  K.  k  J.  695  ; 
atroyan  v.  KnowleSj  6  H.  &  N. 
454;    SmiOi    v.    Darby,    L.    R. 

7  Q.  B.  716  ;  Davis  v.  Trehamc, 
6  App.  Cas.  460  ;  Dixon  v.  White, 

8  App.  Cas.  833 ;  Love  v.  Bell,  9 
App.  Cas.  286;  New  Sharlslon 
Collieries  Co,  Ld,  v.  WesLnwrlanfl., 
1904,  2  Ch.  443,  u. 

(n)  Co.  Litt.  48  b ;  Shep. 
Touch.  206.     See  12  Q.  B.  767. 

(o)  Doe  d.  Biddulpk  v.  Meahin, 
1  East,  456  ;  1  Jarm.  Wills,  734, 
5th  ed. 
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premuesy^  meaning  in  consideration  of  the  facts  before 
mentioned  ;andproperty  is  seldom  spoken  of  as  |>remt«€«, 
unless  a  description  of  it  is  contained  in  some  prior 
part  of  the  deed.  Most  of  the  words  used  in  the  descrip- 
tion  of  property  have,  however,  no  special  technical 
meaning,  but  are  construed  according  to  their  usual 
sense  (p) ;  and,  as  to  such  words  as  have  a  technical 
import  more  comprehensive  than  their  ordinary  mean- 
ing, it  is  very  seldom  that  such  extensive  import  is  alone 
relied  on  :  but  the  meaning  of  the  parties  is  generally 
explained  by  the  additional  use  of  ordinary  words. 

(  jO  As  fann,  meadow,  pasture,  &c.  ;  Shep.  Toaoh.  93,  94. 
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CHAPTEK   I. 

OF   FREE  TENURE. 


Section  I. 

Of  the  Origin  of  Free  Tenure. 

A  Freeholder,  who  is  possessed  of  land  for  an 
estate  in  fee  simple  {a),  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  (5).     For  to  be  seised  of  a  thing 
6cisin.  is  to  be  possessed  thereof,  the  word  seisin  meaning 

possession ;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (c).  The  words  seised 
and  seisin  were  originally  used  to  describe  any  kind  of 
possession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  {d).  But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  (e).  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects :  first,  as  regards  the  lord  of 
whom  he  holds  his  land  ;  secondly,  as  regards  all  other 

(a)  See  atiU^  p.  6.  by    liis    leasehold    or    copyhold 

(h)  Bract,     fo.   255    b ;    Litt.  tenants  :   though   they  can   now 

s.  10.  obtain    complete    leo^al     protec- 

(c)  Bract,  fo.  263  a  ;  Co.  Litt.  tion  of  their  own  intei-este  ;    see 

17  a.     As  the  early  law  did  not  a7ite,  pp.  18, 27  ;  Vinogradoff,  Vill. 

recognise    the    possession    of    a  in  Eng.,  223;  P.  &  M.  Hist.  £ng. 

termor,  or  a  tenant  in  villenage,  Law,  i.  211,  344. 

land    occupied    by  one    or    tlie  (d)  See  Maitland,  L.   Q.  R.  i. 

other    was    considered    in    law  824  ;  Bract,  fo.  206,  252  a,  264  a  : 

to    i-emain    in    the    freeholder's  Litt.  ss.  10,   188,  217,  233,  54], 

demesne.     So  that  to   this  day  567 ;  Co.  Litt.  369  b. 

the  freeholder  is    seised    in  his  (e)  Litt.  s.  824  ;  Co.  Litt.  17  a, 

demesne    of    the    land   occupied  200  b  ;  see  anUf  pp.  17,  24. 
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persons.  It  is  proposed  first  to  discuss  the  relation  be- 
tween the  freeholder  and  his  lord,  or  the  free  tenure  (y*) 
of  land.  For,  although  in  modern  legal  practice 
the  relation  of  lord  and  freeholding  tenant  is  rarely 
brought  into  the  li^t,  yet  the  law  of  tenure  determined 
the  form  of  our  present  land  law.  And  so  long  as  the 
form  of  tenure  remains,  it  is  of  the  first  importance 
that  the  student  should  understand  the  principles 
which  determined  its  rules. 


It  has  been  already  mentioned  that  the  first  principle  Principle  of 
of  feudal  tenure,  that  all  land  is  held  of  the  crown,  ^^f i, 
was  practically  introduced  into  English  law  by  William  William  T, 
the  Conqueror  (^),  whose  grants  were  construed  as 
conferring  a  new  title  to  the  land  {h).     The  grants  or 
regrants  of  great  landed  estates  made  by  him  to  his 
own  followers  or  to  the  former  owners  were  interpreted 
by  the  royal  officers  of  justice   to   confer  upon  the 
grantees  an  estate  held  feudally  of  the  king ;  so  that 
they  became  the  king*s  tenants  in  capite^  that  is,  his  Tenauto  in 
immediate  tenants.     The  estates  so  conferred  appear  ''^•^^^* 
U)  have  been  estates  of  inheritance,  passing  as  of  right 
to  the  heirs  of  deceased  grantees.     For  the  hereditary 
character  of  a  fief  (i)  had  been  recognised  on  the  Con- 
tinent before  the  Norman  conquest  (A) ;  so  that  to  the 
Normans  an  estate  held  feudally  would  be  essentially 
a  hereditary  estate.     And  at  the  very  beginning  or 
Henry  I.'s  reign  we  find  fees  established  as  estates  of 
inheritance  in  England  (Q. 

The  present  incidents  of  free  tenure  owe  their  exist-  Origin  of 
ence  to  the  dealings  with  free  holdings  of  land,  which  S^'tenme' 

(/)  AnU,  p.  12.  bound    himself   to  warranty  by 

(^)  Ante,  pp.  12 — 14.  confirmation. 

(h)  Bracton  says  (fo.   389  b)  (i)  AiUe,  p.  19. 

that  the  king  is  not  bound  to  {k)  Stnbbs,  Const.  Hist.  §  93, 

warrant  the  gift  of    his  pi*ede-  vol.  i.  p.  254,  2nd  ed. 

.who  reigned    before  the  (l)  See  the  Charter  of  Liberties 


Conquest,  for  he    is    not    their      issued  by  Henry  1.  at  his  corona- 
heir,    unless    he    should     have      tion ;    Stubbs,    Select    Charters, 


tion. 
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took  place  between  the  reign  of  William  the  Conqueror 
and  that  of  Edward  I.  The  relation  of  feudal  landlord 
and  tenant  seems  to  have  been  essentially  restrictive  of 
alienation  on  the  tenant's  part :  but  in  England  the 
right  of  a  tenant  in  fee  to  alienate^his  holding  without 
his  lord's  consent  was  gradually  established  (m).  The 
steps  by  which  this  was  accomplished  will  be  described 
in  the  next  chapter.  It  is  sufficient  to  say  here  that 
it  appears  that,  as  a  matter  of  fact,  alienation  by  feudal 
tenants  must  have  begun  soon  after  the  Conquest  (n)  ; 
and  it  is  certain  that  before  the  close  of  the  period 
referred  to  alienation  had  extensively  prevailed  (o). 
During  this  time,  however,  the  alienation  of  land  was 
rarely  accomplished  by  a  transfer  of  all  the  owner's 
rights  therein,  such  as  we  are  accustomed  to  at  the 
Bnbinfeuda-  present  day,  but  was  usually  effected  by  subinfeudation  ; 
that  is,  by  the  grant  of  a  fee  to  the  grantee  and  his 
heirs  to  be  held  by  them  as  tenants  of  the  grantor  and 
his  heirs.  Upon  the  subinfeudation  of  a  holding  the 
grantor  and  his  heirs  remained  the  tenants  of  their 
own  superior  lord,  and  a  new  tenure  {p)  was  created 
between  the  grantor  and  the  grantee,  the  former 
becoming  a  mesne  lord  (q)  between  his  new  tenant 
and  his  own  superior  lord  (r).  The  relation  of  feudal 
landlord  and  tenant  thus  entered  into  was  one  of 
mutual  obligation.  The  lord  was  mainly  bound  to 
warrant  his  tenant's  title  to  the  lands  bestowed,  and 

100, 101,2uded.   And  see  P.  &M.  (o)  The    Hundred    Rolls   bear 

Hist.   Eng    Law,    i.    295—297  ;  witness  to  this. 

Maitland,    Domesday   Book   and  Qp)  See  arUe,  p.  12. 

Beyond,  309,  317—318.  (q)  Ante,  p.  7,  n.  {q). 

(m)  See  Bract,  fo.  45  b,  46  b,  (r)  Thenceforward  the  grantor 

263  b.  was  no  longer  seised  of  the  land 

(n)  Note  the  large  number  of  in  his  deinesne ;  but  he  was  said 

instances  in  Domesday  in  which  to  hold  or  be  seised  of  the  land 

maneria  described  as  part  of  the  in  aervice,  and  was  regarded  as 

estates    of    the    King's    tenants  retaining  a  substantial    interest 

in  capile  are  held  of   them  by  therein :  Bract,  fo.  80,  81,  263  ; 

named    undertenants;    and    see  P.  &  M.  Hist.  Eng.  Law    i.  211, 

Round,   Eng.  Hist.  Review,  vii.  291. 
15,  19,  Feudal  England,  295,  300. 
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to  give  him  lands  of  equal  value  if  he  were  ejected  by 
any  one  who  showed  a  superior  title  (s).  The  tenant 
was  bound  to  fealty  to  his  lord,  and  to  do  him  the 
services  stipulated  for  on  the  bestowal  of  the  holding. 
Thus  the  nature  and  amount  of  the  services  which 
could  be  required  of  freeholding  tenants  were  deter- 
mined by  the  agreements  made  between  lords  and 
tenants,  or  their  respective  predecessors,  when  the 
tenure  between  them  was  created  by  the  gift  to  the 
latter  of  fees  to  be  held  of  the  former ;  and  these 
services  were  of  innumerable  kinds  (0-  Under  the 
influence  of  the  king's  court  a  classification  of  tenures 
was  gradually  accomplished,  as  we  shall  see.  This 
was  hardly  effected,  however,  before  the  power  of  sub- 
infeudation was  altogether  taken  away.  By  the  statute 
18  Edw.  I.  c.  1,  called  from  its  opening  words  the 
statute  of  Quia  EmptoreSj  liberty  was  given  to  every 
free  man,  who  was  a  tenant  in  fee  simple  of  land,  to 
sell  his  holding  or  part  thereof  at  will  {u),  so  never- 
theless that  the  alienee  should  hold  the  land  of  the 
same  immediate  lord  and  by  the  same  services  as  the 
alienor  held  it  before.  Thenceforward  it  has  been 
impossible  to  create  a  new  tenure  upon  the  grant  of  a 
fee ;  for  a  tenant  in  fee  simple,  though  enabled  freely 
to  part  with  his  land  by  substituting  another  tenant 
in  his  place,  is  by  this  statute  restrained  from  granting 
his  land  or  any  part  thereof  to  another  for  an  estate 
in  fee  simple  to  be  held  of  himself.  After  the  statute, 
a  freeholder  in  fee  could  no  longer  make  himself  a 
mesne  lord.  So  that  the  tenures  of  fee  simple  estates, 
which  were  in  existence  just  before  the  statute  passed, 
became,  as  it  were,  stereotyped ;  and  the  fact,  that  no 

{$)  See   Glanv.    ix.   4  ;   Bract.  alienation   without  liis   license  ; 

io.  37,  80  b,  380  b,  381  b.  a  liberty,  which  they  were  after- 

ii)  Bract,  fo.  35  a.  wards    allowed,    subject    to    the 

tt)  The  statute  was  not  con-  payment  of  a  fine ;  stat.  1  Edw. 

strued   as  giving  to   the  king's  III.  st.  2,  c.  12  ;  Co.  Litt.  48. 
tenants      in    capiU    liberty    of 
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The  Domes- 
day survey. 


Maneriu, 


vaiB. 


new  tenure  of  an  estate  in  fee  simple  could  be  any 
longer  created  by  agreement,  undoubtedly  tended  to 
simplify  the  law  of  tenure. 

We  may  be  helped  to  a  better  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  holding  to  which  it  was  applied. 
For  William  the  Conqueror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords*  property  than 
in  the  disturbance  of  the  cultivators  of  the  soil ;  and 
his  law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners*  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  land-holders.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  forms  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

We  gather  from  the  Domesday  survey,  taken  towards 
the  end  of  the  Conqueror's  reign,  that  in  each  county 
large  tracts  of  land  belonged  to  the  king  or  were  held 
by  his  tenants  in  capite.  The  tenant  in  capite  was 
sometimes  an  ecclesiastical  corporation,  such  as  Battle 
Abbey  or  St.  Paurs  Church,  sometimes  a  great  noble 
or  other  layman.  Each  tract  of  land  of  the  king  or 
his  tenant  in  capite  is  described  in  detail  in  Domesday 
book;  and  is  generally  found  to  consist  of  several  hold- 
ings which  are  often  called  viancria,  manors,  and  appear 
frequently  to  coincide  with  the  limits  of  places  named  in 
the  book  and  termed  n7i^^,  vills  (x),  towns  or  villages(y). 


{y)  It  should  be  noted  that 
there  were  huge  manors  con- 
taining several  vills,  and  there 
were  vills  containing  more  than 
one  manor  :  but  in  the  Home 
Counties  and  the  Midhmds  the 
manor  usuHlly  coincided  with 
the  vill  from  whicli  it  took  it.s 
name.  In  the  AVest,  liowever, 
where  the  land  was  occupied  in 
small  hamlets  and  scattered 
homesteads  rather  than  in  true 
vills,  very   small   holdings  were 


termed  maneria.  And  in  the 
Eastern  Counties  it  appears  to 
have  been  exceptional  fur  a 
manor  t^  coincide  witlian  entire 
vill.  The  exact  meaning  of  the 
term  manerium^  as  used  in 
Domesday,  is  the  subject  of  coii- 
troveray.  See  P.  &  M.  Hist. 
Kng.  Lmv,  i.  r»84  sq. ;  Maitland, 
Domesday  Book  and  Beyond, 
12  sq.,  22,  107  aq.,  129,  318  »g. ; 
Round,  Eng.  Hist.  Rev.  xv.  293. 
{y)  Town    is  the  Eiiglisli    for 


demesne. 
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It  is  generally  stated,  with  regard   to  each  of  such 

holdings,  that  there  are  so  many  villani  (z),  townsmen   vaianL 

or  villagers,  so  many  hordarii  or  cotarli,  that  is,  cottiers,  Bordarii;  co- 

and  so  many  servi  or  bondmen.     Sometimes  the  extent  *^^^'  *^^^' 

of  the  holding  of  the  villanus  is  specified.     And  it  is  Loi-d's 

sometimes  mentioned  that  so  much  land  pertains  to 

the  demesne  of  the  holder  of  the  manor  (a).     Now  it 

appears  that  in  the  common  case  in  which  a  manor 

coincided  with  a  vill,  it  comprised  a  village  together 

with  a  parcel  of  land,  which  was  cultivated  upon  the 

common  field  system  of  husbandry  by  the  villani  (b). 

Each  vxUanus  had  a  house  and  a  certain  quantity  of 

arable  land,  which  lay  in  scattered  strips  in  the  common 

fields  of  the  vill,  of  which  there  were  generally  three. 

Besides  arable  land,  the  vill  usually  contained  meadow 

land,  also  held  in  strips  by  the  villani,  but  commonable 

according  to  the  regulations  of  the  community  during 

certain  seasons  of  the  year  (c).     In  the  demesne  of  the 

holder  of  the  vianmum  there  was  usually  a  mansion, 

or  manor-house,  for  the  occupation  of  himself  or  his 

l)ailiff,  and  a  certain  quantity  of  arable  and  meadow 

land,  also  in  scattered  strips.     Sometimes  the  cottiers 

lield  a  few  strips  of  arable  land  besides  their  cottages. 

The  barren  lands  which  adjoined  formed  the  wastes 

of  the  vill  or  manor,  over  which  the  cattle  of  the 

various  tenants  were  allowed  to  roam  in  search  of 

pasture  (d).     In  early  times  after  the  Conquest,  the 

rWa :  but    wliat    was    formerly  (z)  See  Co.  Litt.  5  b. 

called    a    town   i.s    what  is  now  (a)  See   e8|>ecially   tlie   survey 

usnaJIy    described    as  a    viUage.  of  Middlesex  ;  Domesday,  i.  127 

See   Mail  land,    Domesday    Book  —130. 

and  Meyond,  59,   110;  Co.  Litt.  (h)  Seebolim,  Eii'.dish   Villnge 

33b,  110  b.  115  b  :  1  Rlack.Comni.  Community,  cb.i  — iii.  ;  see  also 

115;  Chaucer,  Canterbury  Tales,  Williams  on  Commons,   39 — 56, 

Proloc/ue,  lini's  479-480,  491  :—  66—70  ;  P.  &  M.  Hist.  Eng.  Law, 

"  A  good    man    was    ther  of  i.,  582  sq.  :  Alailland,   Domesday 

religiouu,  Book  and  Beyond,  16,  337,  379. 

And  was  a  jjoore  personn  of  (c)  See  Williams  on  Commons, 

a  tonn.  79,  84,  90. 

\       *        *         *         *  {d)  See   Vinogradoff    Till,  in 

Wyd  was  his  paiisshe,  and  Eng.,  Essay  IL,  eh.  ii. 
houses  far  asonder." 
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villanus  appears  to  have  generally  held  his  land  by 
performing  such  services  as  ploughing  the  lord's  land, 
and  doing  other  field  labour  for  the  lord,  and  by  rent 
in  kind  or  money  (e).  The  conditions  on  which  the 
viUani  held  their  lands  were  the  origin  of  tenure  in 
villenage  already  noticed  (f).  They  have  been  men- 
tioned here  in  order  to  show  the  nature  of  the  most 
important  kind  of  freeholding  at  the  time  of  the  Domes- 
day survey,  namely,  the  maneriumor  agricultural  estate ; 
which  may,  perhaps,  as  regards  the  estates  of  the 
great,  be  said  to  have  been  the  unit  of  free  tenure  ; 
a  large  landed  estate  consisting  in  those  days  of  a 
number  of  maneria,  as  at  the  present  day  it  consists 
of  a  number  of  farms  (gf).  There  are,  however,  many 
cases  in  Domesday  in  which  some  person  named  in 
the  survey  holds  a  specified  quantity  of  land  as  under- 
tenant of  the  holder  of  a  vianerium ;  and  such  hold- 
ings appear  to  be  also  freeholdings  (h).  In  very  many 
instances  the  manerium  described  is  not  in  the  demesne 
of  the  king's  tenant  in  capite,  but  it  is  held  of  him  by 
some  named  undertenant,  so  that  the  tenant  in  capite 
has  but  a  mesne  lordship  in  the  land  of  which  his 
tenant  is  seised  in  demesne.  But  it  is  not  common  in 
Domesday  to  find  more  than  one  mesne  lord  between 
the  freeholder  seised  in  his  demesne  and  the  king. 

(<;)  Maitland,  Domesday  Book  were  so  held  in  King  Edward  s 

and    Beyond,   56 — 58,    318    sq.,  time,  in  other  cases  they  appear  to 

326 — 332.  have  formed  manors  by  throwing 

(/)  Ante,  pp.  16,  17,  19,  20.  togetherlandsoccnpied  before  the 

(^)  A  manerium  was  in  fact  in  Conquest  by  several  free  tenants  : 

those  days  the  Quantity  of  land  Domesday,    i.    8,     iii.     (Boldon 

which  was  usually  let  to  farm.  Book)    565  ;     Domesday  of  St 

ad  firmam,  that  is,  at  a  certain  Paul's,  122  ^y.  ;  P.   k  M.   Hist, 

yearly    sum,    whenever    such    a  £ug.  Law,  i.  592,  ii.  Ill  :  Mnit- 

method  of  getting  the  profits  was  land,     Domesday      Book      and 

adopted.     And  if  not  let  to  farm,  Beyond,  135—188,  149,  161  .sq,, 

it  appears  to  have  been  worked  318  sq. 

or    administered    as    a    separate  (K)  And  in  most  cases  to  hiive 

entity,  apart  from  its  lord's  other  been  held  by  kniglit  service ;  .see 

holdings     of  a  like    nature.     It  Round,    Eiig.  Hist.  Review,  vii. 

should  be  noted  that  although  in  12,  18,  19 ;  Feiidid  England,  295, 

many  instances  the  Norman  lords  306,  307. 
held    u«>    manoi-s    estiites    which 
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Besides  the  maneria  of  the  great  landowners  and  their 
undertenants    by  sabinfeudation,    there  appears  in 
Domesday  another  kind  of  freeholding,  which»  how- 
ever, is  chiefly  found  in  the  North-eastern  Counties  (t). 
This  was  the  holding  of  the  liber  sochetnanniis  or  liber  Liber  toehe- 
Unefis,  who  appears  to  have  been  a  free  man  holding,  "'«'*«^- 
generally,  a  part  of  the  lands  in  some  manor  by  light 
labour  services,  duties  of  carriage  or  riding,  or  rent  in 
money, and  bound  besides  to  do  suit  of  court;  that  is, 
to  attend  the  court  of  his  lord  or  of  the  hundred  in  order 
to  assist,  as  one  of  its  members,  in  giving  judgment  (k).  Houses  in 
In  addition  to  agricultural  estates  and  the  holdings  ^">"K^- 
thereon,  we  find  in  Domesday  a  third  species  of  free 
holding,  namely,  houses  in  cities  or  boroughs  held  by 
the  burgenses  or  burgesses,  generally  at  money  rents.  Burgense*. 
The  law  relating  to  this  class  of  jholding  was  determined 
by  the  custom  of  each  particular  borough  (0*  The  tenure  Tenure  in 
of  houses  in  ancient  boroughs  was  afterwards  known    ^^*^- 
as  tenure  in  burgage  {m)j  and  the  customs  were  often 
highly  advantageous  to  the  holders. 

As  we  have  seen  (n),  when  the  law  of  feudal  tenure  Changes  made 
by  military  service  was  introduced  into  England,  it  was  ntiTaiici\^3th 
applied  first  to  the  estates  of  the  king's  tenants  in  capite  centuried. 
and  the  maiui-ia,  which  they  contained.     By  grants 
and  subinfeudation  divers  sub-manors  and  smaller 
estates  were  created,  and  new  holdings  were  made  by 
reclamation  of  waste  lands  (o).     In  time,  a  change  took 

{i)  Leicester,  Lincoln,  Norfolk,  Domesday,    i.    1    (Dover),     100 

Northampton,   Nottingham,  and  (Exeter),  154  (Oxford),  189  (Cam- 

Snffblk  ;   see    Ellis,    Introd.    to  bridge),  262  (Chester),  280  ^Not- 

Domesday,  ii  419  sq,  ;  Seebohm,  tingham  and  Derby),  336  (JAn- 

Eog.  Vill.  Comm.  86  ;  Maitland,  coin),  ii.  104  (Cohihester) ;  Stubbs, 

Domeeday    Book    and   Beyond,  SelectChartei-SjS?— 91,110— 112. 

66—67.  (m)  Glanv.  xii.  3  ;  Bract,   fo. 

{k)  Maitland,  Domesday  Book  273  a :  Britt.  liv.  8,  ch.  2,  §  10  ; 

and     Beyond,   66    sq.,     76—79,  Litt.  ss.  162— 171  ;  P.  &  M.Hist. 

129  ay.,  180,  134,  140,  803—309,  Eng.  Law,  i.  275,  629  aq. 

818  ay.,  326—882.  (n)  Ante,  pp.  12—15. 

(/)  See    Maitland,     Domesday  (o)  See   Heame's  Liber  Niger 

Book    and    Beyond,     172    sq.  ;  Scaccarii,  vol.  i. ;  Hundred  RoUs, 
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place  in  the  constitution  of  the  manor  of  the  ordinary 
type.  The  condition  of  the  mass  of  the  peasantry  was 
depressed,  as  a  result  of  the  Conquest  (p) ;  so  that 
in  the  thirteenth  century  the  villani  of  Domesday 
Book,  who  appear  to  have  been  free  men  (q),  have 
been  succeeded  by  tenants  in  villenage,  holding  their 
lands  by  onerous  labour  services  and,  as  a  rule,  per- 
sonally unfree  (r).  And  villein  labour  services,  though 
limited  by  custom  in  amount,  were  partly  indefinite 
in  kind(«),  and,  as  we  have  seen,  frequently  included 
incidents  deemed  to  be  servile  (t).  By  the  same  time, 
however,  an  increase  had  taken  place  in  the  number 
of  freeholdings  which  comprised,  not  whole  manors,  but 
only  lands  held  of  a  manor;  and  we  find  in  other 
manors  than  those  of  the  Eastern  Counties  a  certain 
number  of  men  holding  freely  parts  of  the  manor 
lands  at  fixed  rents  and  by  occasional  agricultural 
services  of  a  definite  kind  (u).  The  tenure  of  these 
men  was  named  after  that  of  the  free  sokemen  above 
mentioned,  and  acquired  the  name  of  socage  (x).  And 
free  tenants  of  this  class  appear  to  have  increased 
and  spread,  and  to  have  become  the  most  j^rominent 
members  of  the  village  community.  Then  it  had  come 
to  be  established,  with  the  development  of  the  law  of 
feudal  tenure,  that  every  lord  should  have  the  right  to 
hold  a  court  for  his  tenants ;  and  this  right  was  mainly 
exercised  by  lords  in  holding  courts  for  their  various 
manors  (y).  Thus  arose  the  estates,  which  are  now 
Manors.  Called  manors,  and  to  each  of  which,  according  to  later 

Court  baron,    law,  there  is  necessarily  incident  a  court  baron  (that  is, 

femp.  Edw.  1.  ;  Hract.  fo.   434  ;  («)  See  the  Himdred  Rolls,  7 

Fleta,  lib.  iv.  c.  15,  §  9  ;  P.  &  M.  ¥a\\v.    I.    (Survey     of    Bedford, 

Hist.  Eng.  Law,  i.  582  sq.,  596.  Bucks,    Cambridge,   Hunts,   and 

{p)  Maitland,  Domesday  Book  Uxon). 

and  Beyond,  61  sq.  i.r)  P.  &  M.  Hist.  Eng.   Law, 

iq)  ibid.AZ,  i.   271  sq.\  Vinogi'adotf,   Vill.  in 

(r)  P.  &  M.  Hist.  Eng.  Law,  Eng.  178  sy.,  325  8^. 

i.  337  sq,,  395  *q.,  413—415.  (v)  P.   &  M.  Hist.  Eng.  Law, 

(;*)  Ibid,  348  sq.,  353—358.  i.  558  sq.,  572—574. 

(/)  AtiU,  p.  16. 
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a  lord's  court  wherein  the  freeholders  are  both  suitors 
and  judges) »  and  at  least  two  free  tenants  to  act  for 
this  purpose  {z).  And  every  one  of  these  estates  is  of  a 
date  prior  to  the  Statute  of  Quia  Emptores  (a),  except, 
perhaps,  some  which  may  have  been  created  by  the 
king's  tenants  in  capite  with  licence  from  the  crown  (b). 
By  the  time  of  Edward  I.  there  appears  in  records  such 
a  multiplication  of  mesne  lordships,  over  burgage  tene- 
ments as  well  as  manors,  and  such  an  increase  of  free- 
holding  tenants  of  manors,  as  clearly  shows  the  large 
extent  to  which  subinfeudation  had  prevailed  (c). 


Section  II. 

Of  the  Classification  of  Free  Tenures. 

King  Henry  II.  not  only  appointed  pennanent  judges 
of  the  King's  Court  (d),  but  ordained  a  special  remedy 
in  that  court  for  all  persons  wrongfully  disseised  of  their 
free  tenements  (e).  The  King's  Court  was  thus  thrown 
open,  as  a  court  of  first  instance,  to  the  resort  of  land- 
holders generally  (/) ;  this  caused  the  various  kinds 
of  holding  above  described  to  be  submitted  to  the  test 
of  a  general  judge-made  law;  and  so  a  classification  Classification 
of   tenures  was   gradually  accomplished.     The  first 

(s)  Bro.  Abr.  Court  Baron,  pi.  counties  of  Bedford,  Buckingham, 

22,    Comprise,  pi.  31  ;  Co.  Litt.  Cambridge,      Huntingdon,     ami 

58  a;  Kitchen  on  Courts,  vi.  6—  Oxford,    made    in    the    seventh 

8,  105 — 115  ;  Termes  de  la  Ley,  year  of  Edw.   I.  Rot.  Hund.  ii. 

S.V.    Manor ;  Tonkin    v.    Croker,  321  sq. 
2   Ld.  Raym.   860,   864  ;  Bhick.  {d)  AnU,  p.  9,  n.  {e). 

Comm.  ii.  90,  iii.   33  ;  and  see  {e)  Viz,  the  assize  of  novel  ((»r 

Maitland,  Selden  Socie^,  vol.  ii.,  recent)  disseisin  ;  Glanv.  xiii.  32 

bd.    wq.  ;    Vinogradoff,    Vill.  in  jg. ;  ante,  p.  17,  ii.  (71). 
Eng.  887—390.  (/)  Before    this    the     King's 

(a)  18  Edw.  I.  c.  1.  Court  had  been  mainly  for  great 

{b)  1   Watk.  Cop.   15  ;    ante,  men  and  great  causes;  seer.  & 

p.  39,  n.  (tf).  M.  Hist.  Eng.  Law,  i.  62,  86,116, 

(c)  See     tlie     survey    of    the  124,  125,  ii.  47.  ^ 


of  tenures. 
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Classification 
of  free 
tenures. 


distinction  made  was  between  free  tenure  and  tenure  in 
villenage,  which  was  regarded  as  base  or  servile  tenure; 
the  freeholder  only  being  accorded,  and  the  tenant 
in  villenage  denied,  the  remedy  so  given  (g).  Free 
tenures,  again,  were  either  lay  or  else  spiritual  or 
ecclesiastical  (It).  Lay  tenures  were  mainly  of  two 
kinds — knight's  service,  and  socage.  Of  spiritual 
tenures  we  need  only  mention  frankalmoign  (i). 


Incidents  of 
tenure  by 
knight's 
seryioe. 


Scutage  or 
escuage. 


The  incidents  of  tenure  by  knight's  service,  which 
was  the  most  honourable  species  of  free  tenure,  were 
these  : — First,  the  tenant  was  bound  to  discharge  the 
obligation  of  military  service  annexed  to  his  holding. 
The  feudal  obligation  of  military  service  was  a  royal 
service  due  to  the  king  from  his  immediate  military 
tenants  (A;) ;  and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generally  be  bound  to  perform  this 
royal  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (/).  In 
and  after  the  reign  of  Henry  II.  the  obligation  of  per- 
sonal military  service  seems  to  have  become  generally 
commuted,  in  the  case  of  the  tenants  of  mesne  lords, 
for  a  money  payment  called  scutage  or  escuage  (m), 
and  assessed  first  by  the  Crown,  and  afterwards  by 
the  authority  of  Parliament  (n).     But  scutage  and  the 


ig)  Bract,  fo.  7,  26,  207  a, 
208  b;  anUf  i».  17  ;  see  V'^inogra- 
dofiF.  Vill.  ill  Eng.  81—83. 

{h)  Glanv.  xiii.  23,  25 ;  Bract, 
fo.  207  a,  286  ;  Co.  Litt.  96  a. 

(i)  See  Litt.  s.  137  ;  P.  k  M. 
Hist.  Eng.  I^w,  i.  218. 

{k)  See  Stubbs,  Coust.  Hist. 
§§  96,  133,  162,  238  ;  Madox, 
Hist.  Excb.  i.  620  ;  Round,  Eng. 
Hist.  Rev.  vi.  -433 ;  Feudal  Eng- 
land, 248 :  P.  &  H.  Hist.  Eng. 
L:iw,  i.  280  sq.y  242,  243. 

(Q  Bract,  fo.  36  ;  Round,  Eng. 
Hist.  Rev.  vii.  11,  12,  15,  19  ; 
Feud « I  England,  295  sg. 

(w)  SciUagium  (in  French 
escmige)       meaning       originally 


servitium  scuti,  service  of  the 
shield.  Dialogus  de  Scaccario  I. 
ix. ;  Stubb«,  Select  Charters,  201, 
2iid  ed.  :  Litt.  s.  95  ;  Madox, 
Hist.  Exch.  i.  619. 

ill)  Stubbs,  Const.  Hist.  §§161. 
162;  Madox,  Hist.  Exch.  ch. 
xvi. ;  P.  &  M.  Hist.  Eng.  Law, 
i.  246—264.  It  appears,  how- 
ever, that  scutage  was  not  first 
introduced  by  Henry  II.  ;  men- 
tion of  scutage  is  found  in  a 
charter  of  Henry  I.  ;  and  tho 
principle  must  have  existed 
from  the  beginning  uf  military 
tennre  ;  Round,  Encr.  Hist.  Rev. 
vi.  629  sg.  ;  Feudal  England. 
2QSsq, 
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feudal  obligation  of  military  service  became  obsolete 
after  the  reign  of  Richard  II.,  if  not  earlier  (o).     The 
military  tenant  was,  moreover,  at  first  expected,  and 
afterwards  obliged,  to  render  to  his  lord  pecuniary 
aids  to  ransom  his  person  if  taken^  prisoner,  to  help  Aids, 
him  in  the  expense  of  making  his  son  a  knight,  and 
in  providing  a  portion  for  his  eldest  daughter  on  her 
marriage  (p).    On  entering  upon  his  estate,  the  tenant 
was  bound  to  do  homage  to  his  lord,  kneeling  to  him  and  Homage, 
professing  to  become  his  man  ;  he  was  also  bound  to  take 
an  oath  of  fealty  to  him  (q).     An  heir  of  full  age  was  Fealty, 
required  to  pay  a  fine,  called  a  relief,  on  succeeding  to  Relief, 
his  ancestor's  estate  (r).    If  the  heir  were  under  age, 
the  lord  had,  under  the  name  of  wardship,  the  custody  Wardship, 
of  the  body  and  lands  of  the  heir,  without  account  of 
the  profits,  till  the  age  of  twenty-one  in  males,  and  six- 
teen in  females  (a).     In  addition  to  this,  the  lord  pos- 
sessed the  right  of  marriage  (niaritagium) ,  or  of  disposing  Marriage, 
of  his  infant  wards  in  matrimony  (t).    And  if  a  male 
heir  refused  a  suitable  match,  he  was  to  forfeit  a  sum 
of  money  equal  to  the  value  of  the  marriage — that  is, 
what  the  suitor  was  willing  to  pay  down  to  the  lord  as 
the  price  of  marrying  his  ward  ;  and  double  the  market 
value  was  to  be  forfeited  if  a  male  ward  presumed  to 

(o)  2  Stubbs,  Const.  Hist.  §275,  Litt.  s.  112  ;  P.  k  M.  Hist.  Eng. 

p.  521,  2nd  ed. ;  Co.  Litt.  72  b  ;  Law,  i.  288  aq. 

P.&  M.  Hist.  Bng.  Law,  i.  231,  (s)  Glanv.    vii.    9—12  ;  Brnct. 

232,  245—254.  fo.  86  :  Fleta,  fo.  4  ;  Litt.  s.  103  : 

i»Glauv.   ix.   8  ;   Bract,   fo.  P.   k  M.  Hist.   Eiig.   Law,  i.  299 

36  b  ;  Magna  Charta  Job.  art.  12,  9q.     A  wardship,  or  the  intere.st 

14, 15  ;  Stnbbs,  Select  Charters,  of  a  lord  in  the  boily  and  lauds 

298, 299,  2nd  ed. ;  V.  k  M.  Hist.  of  bin  ward,  was  regarded  as  a 

Bug.  Law,  i.  330.    The  amount  cbattel  saleable  and  devisable  by 

to  be  taken  as  aids  pour  /aire  will,  aud  was  afterwards   classed 

fUg  ekaalier  ei  pour  Jille  niarier  as  a  chattel  real ;  Bract,  fo.  87  a  ; 

were  fixed  by  state.   8  Edw.  L  Fleta,  fo.  6  ;  Britt.   liv.  3,  eh.  2, 

C.36,*  25Edw.  IIL  st.  5,  c.  11.  §  2  ;  Y.  B.  32  Edw.  I.   186  ;  Co. 

iq)  Saving    always    his    alle-  Litt.  85  a,  118  b  ;  P.  &  M.  Hint, 

giance  to  the  king  ;  Gianv.   ix.  Eng.  Law,  ii.  116. 

1  ;  Bract  fo.  77  b— 80 ;  Litt.  ss.  {t)  Glanv.     vii.     12   ;      Bract. 

85-94  ;  P.  &  M.  Hist.  Eng.  Law,  80  b— 91  b  ;  Fleta,  fo.  9  :  Britt. 

1*277  aq. ;  anU,  p.  13,  n.  (r).  liv.  3,  ch.  2. 

(r)  Glanv.  ix.  4  ;  Bract  fo.  84  ; 
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marry  without  his  lord's  consent  {u).  If  a  female  heir 
refused  the  match  tendered  by  her  lord,  he  might  hold 
her  lands  until  she  attained  twenty-one,  and  further 
until  he  had  taken  the  value  of  the  marriage  (x).  The 
king's  tenants  in  capite  were,  moreover,  subject  to  many 
burdens  and  restraints,  from  which  the  tenants  of  other 
lords  were  exempt  (y).  Again,  every  lord  who  had  two 
or  more  free  tenants,  had  a  right  to  compel  them  to 

Suit  of  court,  do  suit  of  court ;  that  is,  duly  to  attend  and  to  aid  in 
transacting  the  business  of  the  lord's  court,  or  court 

Court  baron,  baron(^),  wherein  his  freeholders  were  judges  as  well 
as  suitors  (a).  Lastly,  on  failure  of  the  tenant's  heirs, 
his  lord  had  the  right  to  have  the  lands  again  as  his 
escheat  (b) ;  that  is,  as  falling  in  to  the  lord,  who  or 
whose  predecessors  had  granted  the  fee  (c)  now  brought 
to  an  end  for  want  of  heirs.  The  tenant's  heirs  might 
fail  either  from  natural  causes  or  by  reason  of  his  or 

Attainder.  their  attainder,  or  corruption  of  the  blood,  so  as  to  lose 
its  inheritable  quality.  This  was  the  legal  consequence 
of  judgment  of  death  or  outlawry  (d)  for  treason  or 
felony,  and  of  abjuring  the  realm  {e).  Escheat  upon 
attainder  was,  however,  subject  to  the  right  of  the 
Crown  to  hold  for  a  year  and  a  day,  and  to  waste  the 


Escheat. 


(w)  Stats.  20  Hen.  III.  c.  6,  7  ; 
3  Edw.  I.  c.  22  ;  Litt.  s.  110. 

(x)  Stat.  3  Edw.  I.  c.  22  ;  Co. 
Litt.  79  a. 

(y)  As  for  an  heir  of  full  age 
to  pay  a  whole  year's  profits 
on  succeeding  to  his  ancestor's 
estate  for  primer  seisin ;  for  an 
infant  heir  to  sue  mU  hit  livery 
on  coming  of  age,  that  is,  to  pay 
half  a  years  profits  for  taking 
possession  ;  involuntary  knight- 
hood in  certain  cases  ;  and  fines 
for  alienation  ;  see  Co.  Litt. 
77  a,  87  a,  n.  (1)  ;  2  Black. 
Comm.  66—72. 

(a)  I.e.,  Curia  BaroniSy  the 
lord's  court. 

(a)  AnUy  pp.  44,  45.  For  an 
account  of  the  jurisdiction  of  the 
lord's  court,  sec  Maitland,  Select 


Pleas  from  Manorial  Courts  (5?el- 
den  Socy.),  Introd.  xzxYiii.  sq. ; 
Vinogradoff,  Vill.  in  Eng.,  Essay 
II.  ch.  V. ;  P.  &  M.  Hist.  Eng. 
Law,  i.  558  sq. 

(b)  P.  &  M.  Hist.  Eng.  Uw, 
i.  332. 

(c)  Ante^  p.  88. 

{d)  A  criminal  who  flies  from 
justice  may  hy  due  process  be 
outlawed^  or  put  out  of  the  pro- 
tection of  the  law  ;  Bract,  fo.  124 
sq. ;  4  Black.  Coram.  819. 

(e)  Criminals,  who  took  sanc- 
tuary, had  the  alternative  of 
coming  out  to  stand  their  trial, 
or  of  confessing  their  crime  and 
abjuring  and  leaving  the  realm  ; 
Bract,  fo.  136.  Privilege  of  sanc- 
tuary was  finally  abolished  by 
Stat.  21  Jac.  I.  c.  28,  s.  7. 
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attainted  person's  lands — a  right  usually  compounded 
for(/).  And  the  lands  of  one  attainted  for  high 
treason  were  forfeited  absolutely  to  the  Crown,  and 
did  not  escheat  to  the  lord  of  the  fee  {g). 

Tenure  by  grand  serjeanty  {h)  was  reckoned  equiva-  Grand 
lent  to  knight's  service,  being  subject  to  the  same  ^^''J^^^y- 
burden  of  the  lord's  right  of  wardship  and  marriage. 
According  to  Bracton,  to  hold  by  grand  serjeanty  was 
to  hold  lands  of  the  king  or  some  other   lord  by 
rendering  to  the  king,  as  royal  service,  some  special 
service,  other  than  knight's  service  or  scutage,  per- 
taining to  the  king  or  the  defence  of  the  realm,  and 
valued  at  five  pounds  or  more  (i).     But  in  Littleton's  Littleton. 
^^7  e^)*  grand  serjeanty  was  limited  to  cases  where  a 
man  held  lands  of  the  king  by  such  services  as  he 
ought  to  do  in  his  own  person  to  the  king,  as  to  carry 
the  king's  banner,  or  to  be  his  marshal,  or  to  carry 
his  sword  before  him  at  his  coronation,  or  to  do  other 
like  services  (i). 

Free  socage  appears  to  have  been  originally  the  Socage 
name  of  the  tenure  of  the  liberi  gochemanni^m),  or  free 
sokemen,  a  class  of  landholders  whose  existence  dates 
from  before  the  Norman  Conquest,  but  who  were,  as  we 
have  seen,  rarely  found  at  the  time  of  the  Domesday 
survey  beyond  the  range  of  the  north-eastern  coun- 
ties (n).     Sokemen  appear  to  have  got  their  name  from 

(/)  Glauv.  vii.  17  ;'^ract.  fo.  liv.   3,    ch.    2,   §   6    and    note, 

23. 129,  130  ;  Brilt.  liv.  1,  cli.  6,  Nichols's  ed. 

53;  Co.  Litt.  13  a,  92  b,  390  b,  {k)  Littleton   was  a  judge    in 

391a;4  6Iack.  Coiiim.  380;  Bac.  the  reign   of  Edward   IV.,    and 

Abr.  Forfeiture,  Outlawry  (D).  wrote    a    treatise    on    Tenures, 

(g)  Stat.  25 £dw.  III.  st.  5,  c.  2  ;  wliich  is  a  book  of  authority. 

3  Inst.  18.  (/)  Litt.  s.  153. 

(*)  See  P.   k  M.    Hist.   Eng.  (m)  So  called  chiefly   to  dis- 

Uw,  i.  262s9.,  303,  304.  tingiiish  them   from   the  vilianl 

(i)  Bracton    instances    finding  aochemanni  on  the  ancieut    de- 

the  kiog  a  man  or  several  men  mesne  of  the  Crown  ;   see  jHfst^ 

armed,    horse    or    foot,    for   his  p.  61,  n.  (6) ;  Vinogradotf,  Vill. 

amy  ;    Bract,  fo.    35   b— 37   a,  in  Eng.  196. 

^1  b ;  Fleta,   fo.   6 ;   see   Britt.  (n)  Ante,     p.   43.    There    are 

W.R.P.  4 


tenure. 
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the  word  soke  (Anglo-Saxon,  socn),  signifying,  as  well  as 
a  right  or  liberty  of  jurisdiction,  a  duty  of  seeking  or 
attending  a  court,  and,  therefore,  applicable  to  the  suit 
of  court,  which  before  the  Conquest  appears  to  have 
been  the  chief  incident  of  their  tenure  (o).  But  as 
early  as  Bracton's  time  this  derivation  of  the  term 
was  overlooked,  and  the  origin  of  the  word  socage  was 
referred  to  the  French  word  soc,  a  ploughshare  (/>), 
sokemen  being  generally  engaged  in  cultivating  the 
land  (q).  Indeed  after  the  conquest  free  sokemen  are 
usually  found  to  be  holding  their  lands  by  yielding  rent 
in  money  and  rendering  services,  which  were  generally 
of  an  agricultural  nature,  but  fixed  in  amount  and 
kind,  and  far  less  onerous  than  the  labour  services  of 
the  villeins  (/•)•  In  course  of  time  these  services  were 
generally  commuted  for  money  payments  («).  And  the 
class  of  freeholders,  who  held  parcels  of  land  of  the 
lord  of  a  manor  at  rent  in  money  or  fixed  agricultural 
services,  appears  to  have  steadily  spread  and  in- 
creased (t) ;  whilst  at  the  same  time  the  term  free  socage 
was  extended  to  denote  the  tenure  of  such  freeholders, 

several  instances  in  Domesday  of  work   at  harvest  time,   where  a 

land  Iiaving  been  lield  in  King  villein  wouhl  have  to  work  thrt-e 

Edwaixl's    time   by    tocJiemanni^  days  a  week  for  his  lord.     StK* 

which  was   not  so   held  at  the  Domesday,  i.   179  a  (services  of 

time    of   the  survey,    especially  householder  in  Hereford) ;  Liber 

in  Bedfordshire  and  Cambridge-  Niger  Petroburgensis  (circa  A.D. 

shire  ;  see  Domesday,  i.  11  a,  13  b,  1125)  published  as  an  appendix 

14  b,  132  b,  134,  140  b.  141,  190,  to  the  Chronicon  PetrobniTgensi' 

191,  209—218  ;  Maitland,  Domes-  (Camden  Society),  pp.  157— 16t», 

day  Book  and  Beyond,  62—65,  172,    173,    where    compare    the 

129  sq.,  135.  services  of  tho  sochemanni  with 

(o)  Somner  on  Gavelkind,  180  those  of  the  villani;  Glanv.  vii. 

aq.,  2nd  ed. ;  2  Black.  Comm.80  ;  1,  3,  9,  11  ;  Bract,  fo.  36  h,  77b. 

Maitland,  Select  Pleas  in  Man-  85  b,  207  a,   209  a ;  Britt.  liv.  3, 

orial    Courts,     Selden     Society,  cli.  2,  §§5,  7  ;  Rot  Hund.  ii.470, 

xxii. ;   P.  &  M.  Hist.  Eng.  Law,  475,  484,  601,  691,  608, 656,  677, 

i.  274 ;  Maitland,  Domesday  Book  752,  846,  871  ;  Vinogradoff,  Vill. 

and  Beyond,  84  tq. ;  ante,  p.  43.  in  Eng.  196  «y.,  308  sq. 

(p)  Du  Cange,  Gloss,  sub  verb.  is)  Litt.  s.  119. 

Socagium,  Soccus,  2  ;  Litt.  8. 119.  (0  See     Nasse,      Agricultural 

(q)  Bract.  77  b.  Community  of  the  Middle  Agt-s 

(r)  Thus  a  sokeman  might  have  (English    translation),    32—36; 

to  plough  for  his  lord  three  times  Seebohm,  English  Village  Coni- 

a  year  and  do  a  few  days'  extra  niunity,  86  and  note. 
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as  well  as  of  the  original  class  of  free  sokemen  (a). 
So  that  by  the  time  of  Edward  I.,  the  free  tenants  of 
a  manor,  holding  their  land  in  socage,  often  at  a  money 
rent,  had  become  prominent  members  of  the  agricul- 
tural community  (x) ;  whilst  the  villani  of  that  period, 
of  whose    tenure    the   servile   conditions    are    often 
especially  noted  in  records,  occupied  an  inferior  posi- 
tion (y).     Besides  the  services  incident -to  tenure  in  incidents  of 
free  socage,  the  tenant  was  bound  to  take  an  oath  of  **^°*^8e. 
fealty  to  his  lord ;    sometimes,  indeed,  he  owed  no  Fealty, 
other  service  than  fealty  (z) :  but  homage,  the  invariable 
incident  of  military  tenure,  was   rarely  required  of 
him  (a).     The  statutory  aids  poiirfille  marier  and  pour  Aids. 
fairefiU  chevalier  were  incumbent  on  tenants  in  socage 
as  well  as  by  knight's  service  (fc).      In  all   cases  of 
annual  rent,  the  relief  paid  on  succession  by  the  heir  Relief, 
of  tenant  in  socage  was  fixed  at  one  year's  rent(c). 
Suit  of  court  and  escheat  were  incident  to  socage  as 
to  military  tenure  (c).     The  main  difference  between 
the  two  forms  of  tenure  was  in  the  matters  of  wardship  Wardship  and 
and  marriage,  which,  in  the  case  of  an  infant  heir  of  J^^*^^  ^" 
a  tenant  in  socage,  devolved,  not  upon  his  lord,  but 
on  his  nearest  relation  to  whom  the  inheritance  could 
not  descend ;  and  by  a  Statute  of  Henry  III.,  the 
guardian  in  socage  was  made  accountable  to  the  heir 
for  the  profits  of  the  land,  and  prohibited  from  selling 
the  marriage,  save  to  the  heir's  advantage  {d), 

[u)  Bract,    fo.     37    a,     77    a,  (a)  Bract,    fo.    77    b,    84    a ; 

207  a  ;  Vinocradoff,  Vill.  in  Eiig.  see    Vinogradoff,   Vill.    in    Eng. 

196 ;  P.  k  fi.   Hist.  Eng.   Law.  4.54. 

i.  273-275.  (6)  AnU,  p.  47,  n.  (p). 

(x)  As     to     the     freeholding  (c)  (llanv.  ix.   4 ;    Bract,    fo. 

tenants   of   the    manor    of  the  85  b,  86  a  ;  Litt.  ss.  126—128. 

thirteenth  century,  see  Vinogra-  (d)  Glauv.  vii.  11  ;  Bract  fo. 

doff,  Villin  Eng.,  Essay  I.  ch.  iii.,  87  b,  91  a  ;  Fleta,  fo.  5  ;  Brittoii, 

K«ay  II.  ch.  iv.,  also  pp.  308—  liv.  3,  ch.  2,  §  6  ;  Litt.  ss.  123— 

312,  887  «g.,  406—408,  452.  125 ;    stat.   of   Marlborough,    52 

(y)  See    Nasse,  34—40;  Rot.  Heii.   III.   c.   17;  see   P.  ft  M. 

Hand.  ii.  321,  334,  338,  623.  Hist.  Eng.  Law,  i.  302,  303,  ii. 

(s)  Bract,  fo.  84  b  ;    Litt.  ss.  442. 
117,  118,  130,  181. 


socage. 


52  OF  CORPOREAL  HEREDITAMENTS. 

As  time  went  on,  the  term  socage  was  applied  as  a 
general  name  to  all  tenures,  where  the  tenant  held  of 
his  lord  by  certain  service  for  all  manner  of  services, 
so  that  the  service  were  not  knight's  service  (e).  Socage 
tenure  thus  came  to  comprise  several  forms  of  tenure 
in  which  the  services  were  not  originally  of  the  nature 
of  sokeman-service,  but  which  were  distinguished  by 
certainty  of  service  and  freedom  from  the  lord's  right 
Petty  of  wardship  and  marriage;  as  in  the  case  of  those 

serjean  y.  whose  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent  (/),  or 
of  those  who  held  by  petty  serjeanty  (g).  Originally, 
to  hold  by  petty  serjeanty  seems  to  have  been  to  bold 
lands,  whether  of  the  king  or  of  some  other  lord, 
either  by  some  royal  service  of  small  value,  as  finding 
the  king  a  man  and  horse  with  bag  and  buckle  for  any 
necessity  touching  his  army,  or  else  by  some  petty  service 
to  be  rendered  to  the  tenant's  immediate  lord,  as  riding 
with  him,  holding  his  courts,  carrying  his  writs  within 
certain  bounds,  feeding  bis  hounds,  or  finding  him 
bows  and  arrows  (A).  But  in  Littleton's  time  tenure 
by  petty  serjeanty  seems  only  to  have  survived  in  cases 
where  a  man  held  lands  of  the  king  by  yielding  him 
yearly  a  bow,  or  a  sword,  or  a  pair  of  gilt  spurs,  or 
other  such  small  things  belonging  to  war  (i).  So,  too, 
tenure  in  burgage  (/c)  was  said  to  be  but  tenure  in 
socage  (Z).  Thus  tenure  in  socage,  though  of  humbler 
origin  than  the  military  tenures,  came  to  be  regarded  as 
a  far  more  beneficial  form  of  landowning. 

(e)  Bract,     fo.     37    a,     Fleta,  Hist.  Eng.  Law,  ii.  267. 

fo.    199 ;     Litt.    ss.    117,    119 ;  (g)  Fleta,  fo.  204. 

Vinogradoff,  Yill.  in   Eng.   196;  (h)  Bract,  fo.  35  b,  87  b  ;  FleU, 

P.    &    M.    Hist.    Eng.    Law,    i.  fo.  5  :  see  Britt.  liv.  8,  ch.  2,  §  6, 

271 — 27r).  and  note  thei-eto,   ed.   Nichols; 

(/)  See  Bract,  fo.  86  a,  87  b ;  Vinogradoff,  Vill.  in  Eng.,  Essay 

Britton,  liv.  3,  ch.  2,  §§  5,  8.     It  11.  ch.  iv. ;  P.  &  M.  Hist.  Eng. 

is  thought,  too,  that  many  tennres  Law,  i.  262  9q. 

which  were  originally  by  scutage  (i)  Litt.  ss.  159, 161  ;  Co.  Litt 


{antey  p.  40),  came  afterwards  to       108  a. 

be  regarded  as  socage,  through  (k)  jLiue,  p.  43. 

the  decay  of  scutage ;   P.  &  M.  (/)  Litt.  s.  162. 
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Tenure  in  frankalmoign  arose  before  the  Btatutes  of  Tenure  in 
Edward  I.  prohibiting  the  alienation  of  land  into  ,^^1^.' 
mortmain  (m),  when  a  man  gave  land  to  an  abbot  or  Mortmain, 
prior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  and 
their  successors  in  pure  and  perpetual  alms  or  in 
frankalmoign  (n).  And  they  who  held  in  frankalmoign 
were  bound  of  right  (o)  before  God  to  make  prayers 
aiid  other.  Divine  services  for  the  souls  of  their  grantor 
and  his  heirs.  And  they  did  neither  homage,  nor 
fealty,  nor  any  other  service  to  their  lord;  because 
their  Divine  service  was  reckoned  better  for  the  lord 
than  any  doing  of  fealty ;  and  because  the  words  in 
frankalmoign  excluded  the  lord  from  having  any  earthly 
or  temporal  service  done  for  him  ( j^).  As  a  corporation 
never  dies,  no  relief  could  become  payable,  and  there 
was  no  chance  of  escheat  (q). 


Section  III. 

Of  Free  Tenure  in  Modern  Times. 

As  time  went  on,  many  of  the  incidents,  both  of 
military  and  other  tenures,  ceased  to  have  any  prac- 
tical importance.  Scutage  became  obsolete,  as  we 
have  seen  (r) ;  and  the  military  service,  which  it  had 

(>a]  Stats.    7    £d\v.    I.   c.    1 :  twelfth  and  thirteenth  ceiitarics, 

18  Edw.  I.  c.  1 ;  from  which  it  see  Maitland,  L.  Q.  R.  vii.  354  ; 

appears  that  lands  given  to  an  P.  &  M.Hist.  Eng.  Law,  i.  218  «?. 

eedeaiartical    or    other  corpora-  (o)  /.«.,    by  ecclesiastical  law, 

tion  were  said  to  come  into  the  which  provided  a  remedy  for  the 

dead  hand,   because    they  then  lord  if  the  tenants  neglected  their 

l^ecame  unprofitable,  both  to  the  divine  services ;  Litt.  s.  136  ;  Co. 

king,  because  the  exaction  of  the  Litt.  95  b,  96  a. 

royal  services  doe  to  him  there-  (p)  Glanv.  vii.  1,  ix.  2  ;  Bract, 

from  was  prejudiced,  and  also  to  fo.  13  a,  27  b,  78  b  ;   Litt.  as. 

the  immediate  lords,  who  lost  all  133—142  ;  Co.  Litt.  67  b. 

prospect   of    reliefs,    wardships,  (g)  Co.  Litt.  94  b,  95  a,  99  a, 

marriages  or  escheats  out  of  them.  250  a. 

(»)  As  to  fraiikaltnofffn  in  the  (r)  Ante,  p.  47. 
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Buperseded,  became  a  mere  tradition  (s).  Homage  and 
fealty  were  neglected  (t),  and  the.  fixed  money  rents 
so  often  payable  in  respect  of  fees  held  in  socage 
gradually  fell  into  insignificance  with  the  diminishing 
value  of  money.  But  the  lord's  rights  of  wardship 
and  marriage  in  the  case  of  tenure  by  knight's  service 
and  the  peculiar  exactions,  to  which  the  heirs  of  the 
king's  tenants  in  capite  were  liable  («),  continued  to 
be  actively  enforced.  Through  Tudor  legislation,  the 
burthen  of  these  liabilities  was  rendered  more  gall- 
ing (x) ;  and  at  the  end  of  the  sixteenth  century  they 
were  felt  to  be  an  intolerable  hardship  (y).  A  resolu- 
tion of  the  Long  Parliament  passed  on  the  24th  of 
February,  1645,  at  length  gave  relief  (-?),  which  was 
too  precious  to  be  afterwards  relinquished.  Accord- 
ingly, at  the  restoration  of  King  Charles  II.  an  Act  of 
Parliament  was  insisted  on  and  obtained,  providing 
that  as  from  the  24th  of  February,  1645,  all  tenures 
by  knight's  service,  and  the  fruits  and  consequences 
of  tenures  in  capite  (a)  should  be  taken  away,  and  all 
tenures  of  estates  of  inheritance  in  the  hands  of 
private  persons  (except  tenures  in  frankalmoign  and 
copyhold  tenures)  turned  into  free  and  common  socage ; 
and  that  the  same  should  be  for  ever  discharged  from 
homage,  wardships,  values  and  forf.eitures  of  marriage,, 
and  other  charges  incident  to  tenure  by  knight's  service,, 
and  from  aids  for  marrying  the  lord's  daughter  and  for 
making  his  son  a  knight  (fc). 

(*)  Seo  Litt.  88.  95 — 97,  100  ;  c.   46,   a  Court    of  V/arda   aud 

P.  &  M.  Hist.  Enff.  Law,  i.  282.  Liveries    was    erected,    the  pro- 

it)  Co.  Litt.  68  a.  ceedings  of  which  caused  much 

\u)  AntCf  p.  48,  n.  (y).  discontent. 

{x)  StatH.  4  Hen.  VIL    c.  17,  (y)  Seo  Sir  Thomas  Smith,  De 

28   Hen.   VI IL  c.   10,  deimved  Republica  Anji^lorum,  lib.  3,  c.  5, 

tenants  of  the  opportunity,  which  ed.  1583  ;  4  Inst.  202. 

they  had  previously  enjoyed,  of  (z)  Digby,  History  of  the  Law 

}>reventing  the  incidence  of  the  of  Real  Property,  ch.  jx. 

ord*8    right    of     wardship    by  (a)  Co.  Litt.  108  a,  n.  (5). 

keeping  their  lands  in  thn  hands  (6)  Stat.  12  Car.  II.  c.  24.    The 

of  a  number  of  trusteps  for  their  12th  Car.  II.  A.D.  1660,  was  the 

9wp  use.     By  Stat.  32  Hen.  VIII.  fii-st  year  of  his  actual  reign. 
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Since  the  year  1645,  therefore,  the  only  free  tenures  Present  free 

existing  have  been  the  lay  tenure  of  free  and  common  ^^^"^®^- 

socage  and  the  spiritual  tenure  of  frankalmoign.     In 

modern  times  the  incidents,  which  mark  the  relation  Modem 

of  lord  and  tenant  of  an  estate  in  fee  simple  held  in  lU^l^'**®  ^^ 

*^  socage 

socage,  are  of  rare  occurrence.     Thus  a  rent  is  not  tenure, 
now  often  paid  in  respect  of  the  tenure  of  an  estate  ^®^^- 
in  fee  simple.     When  it  is  paid,  it  is  usually  called 
quit  rent{c)y  and  is  almost  always  of  a  very  trifling 
amount ;  the  change  in  the  value  of  money  in  modern 
times  will  account  for  this.     The  relief  of  one  year's  Relief, 
quit  rent,  payable   by  the  heir  on  the  death  of  his 
ancestor  in   the   case  of  a  fixed  quit  rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 
accordingly  still  due  ((J).     Suit  of  Court  also  is  still  Suit  of  Court, 
obligatory  on  tenants  of  estates  in  fee  simple  held  of 
any  manor  now  existing  (e).     And  the  oath  of  fealty  Fealty, 
still  continues  an  incident  of  tenure ;  but  in  practice 
it  is  never  exacted  (/).     There  is,  however,  one  inci- 
dent of  tenure  still  remaining,  which  is  occasionally 
productive  of  substantial  advantage  to  the  lord.     The 
lands  of  a   tenant  in   fee   simple   remain  liable   to  Escheat, 
escheat  {g)  to  the  lord  of  the  fee  on  failure  of  the 
tenant's  heirs.     At  the  present  day  failure  of  heirs 
can  only  occur   from   natural   causes,  for   the  For- 
feiture Act,  1870,  abolished  all  attainder,  forfeiture  or 
escheat  upon  judgment  for  treason  or  felony  (/i).  When, 

(c)  W^hich  proi^erly   means    a  (d)  Co.    Litt.    85    a,   n.   (1) ; 

cnmmntation      reut,      or     rent  Scriv.  Cop.  738. 

whereby  the  tenant    is  quit  of  (c)  Scriv.  Cop.  736. 

sernces;   2   Black.  Comni.   43;  (/)  Co.  Litt.  67  b,  n.  (2),  68  b, 

0).  Litt.  85,  a,  n.  (1) ;  Passing-  ii.  (5). 

Aaw,  app.,  Pitty,  resp.,  17  C.  B.  {q)  AnU^  p.  48. 

299 ;  Williams   on    Seisin,    28.  (h)  Stnt.  33  &  34  Vict.  c.  23, 

Snch  a  rent  may  now  be  I'etleenied  R.  1  (passed  4th  July,  1870).      It 

by  the  tenant  under  Stat.  44  &  45  had    been    previously    provided 

Vict,  c  41,  s.  45 ;  and  the  ex-  that    no    attainder    for    felony, 

tinfi[uishment    of   any    manorial  except    in     the    case     of    high 

incident   may  be  compelled  by  treason  or  murder,  or  abetting, 

either  lortl  or  tenant  under  stat.  i>rocuring     or     counselling    the 

57  k  58  Vict.  c.  46,  s.  2.  same,  should  extend  to  the  dis- 
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therefore,  a  tenant  in  fee  simple  dies,  without  having 
alienated  his  lands  in  his  lifetime  or  by  his  will 
(either  of  which  will  prevent  escheat)  (i),  and  without 
leaving  any  blood  relation  to  succeed  him  as  his  heir, 
such  lands  will  fall  in  to  the  lord  of  whom  they 
Bastardy.  were  held.  Bastardy  is  the  most  usual  cause  of  the 
failure  of  heirs  ;  for  a  bastard  is  in  law  nullius  JUim ; 
and,  being  nobody's  son,  he  can  consequently  have  no 
brother  or  sister,  or  any  other  heir  than  an  heir 
of  his  body  (fe).  If  such  a  person,  therefore,  were  to 
purchase  lands,  that  is,  to  acquire  an  estate  in  fee 
simple  in  them,  and  were  to  die  possessed  of  them 
without  having  made  a  will  and  without  leaving  any 
issue,  the  lands  would  escheat  to  the  lord  of  the  fee, 
for  want  of  heirs.  When  an  escheat  occurs,  the 
Grown  most  frequently  obtains  the  lands  escheated, 
in  consequence  of  the  before-mentioned  rule,  that  the 
King  is  the  lord  paramount  of  all  the  lands  in  the 
kingdom  (/).     But  if  there  should  be  any  lord  of  a 


Crown  rights 
over  land. 


inberitiug  of  any  heir  or  the 
prejudice  of  the  right  of  any 
)>erson  other  than  the  right  of 
the  offender  during  life  ;  stats. 
54  Goo.  III.  c.  145;  9  CJeo.  IV. 
c.  31,  s.  2  ;  24  &  25  Vict.  c.  100, 
R.  8. 

(i)  Y.  B.  49  Edw.  III.  16, 
pi.  10  ;  Co.  Litt.  236  a,  n.  (1) ; 
Scriv.  Cop.  762.  The  case  of 
Wentworth  v.  Humphrey^  1 1  App. 
Cas.  619,  625.  seems  to  sliow  that 
there  is  no  foundation  for  the  late 
author's  doubt  expressed  in  the 
previous  editions  of  this  book, 
whether  the  pi^esent  Wills  Act 
(7  Will.  IV.  &  1  Vict.  c.  26,  s.  3) 
extends  to  the  case  of  the  testa- 
tor's leaving  no  heir. 

(k)  Co.  Litt.  8  b  ;  2  Black. 
Comni.  347;  Bac.  Abr.  tit. 
Bastardy  (B). 

(t)  It  must  not  be  supposed 
that  the  King  pei-sonally  derives 
any  benefit  from  an  escheat." 
The  Crown  rights  over  land  have 
long  been  subject  to  parliamen- 


tary control  and  the  revenues 
and  profits  arising  therefrom 
applied  to  national  purposes. 
The  Crown  lands  are  now 
managed  by  the  Commissioners 
of  Woods,  Forests  and  Land 
Revenues,  and  the  i*evenues 
thereof  are  during  the  King's 
life  to  be  carried  to  the  Consoli- 
dated Fund,  which  is  applicable  in 
generally  defraying  the  national 
expcnditui-e,  and  out  of  which 
the  annual  sum  granted  by  Par- 
liament for  the  Civil  List 
(including  His  Majesty's  i>rivy 
|)ui-se  and  the  maintenance  of 
his  household)  is  paid.  See  1 
Black.  Comm.  286,  331—335  ; 
stats.  56  Geo.  IIL  c.  98;  10 
Geo.  IV.  c.  50  ;  1  &  2  Vict.  c.  2. 
ss.  2,  3  ;  1  Edw.  VII.  c.  4.  Pi-o- 
cedure  in  cases  of  escheat  is  now 
i*egulated  by  stat.  50  &  51  Vict, 
c.  53,  and  the  rules  thereunder  ; 
see  W.N.  3rd  Au«.,  1889.  Lands 
escheated  or  forfeited  to  the  Crown 
have  been  frequently  restoi-ed  to 
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manor  or  other  person,  who  could  prove  that  the 
estate  so  terminated  was  held  of  him,  he,  and  not  the 
Crown,  would  be  entitled  (w).  In  fonner  times  there 
were  many  such  mesne  or  intermediate  lords,  as  we 
have  8een(n).  But  now  the  fruits  and  incidents  of 
tenure  of  estate  in  fee  simple  are  so  few  and  rare,  that 
many  such  estates  are  considered  as  held  directly  of 
the  Crown,  for  want  of  proof  as  to  who  is  the  inter- 
mediate lord  ;  and  the  difficulty  of  proof  is  increased 
by  the  fact  before-mentioned,  that,  since  the  statute 
of  Quia  Emptares,  passed  in  the  reign  of  Edward  I.  (o), 
it  has  not  been  lawful  to  create  a  tenure  of  an  estate 
in  fee  simple ;  so  that  every  lordship  or  seignory  of 
an  estate  in  fee  simple  bears  date  at  least  as  far  back 
as  that  reign :  to  this  rule  the  few  seignories  which 
may  have  been  subsequently  created  by  the  king's 
tenants  in  capite  form  the  only  exception  (p) .  The  Land 
Transfer  Act,  1897  (q),  does  not  aflfect  lands  escheating 
to  the  Crown,  so  that  they  do  not  pass  to  the  deceased 
tenant's  administrator  (r).  They  are,  however,  liable 
to  his  debts  (a).  But  where  the  lord  of  the  fee  is  not 
the  Crown,  it  appears  that  lands  escheating  to  him 
now  devolve  in  the  first  instance  on  the  deceased  tenant's 
administrator,  or,  if  he  should  have  left  a  will  of  per- 
sonal estate,  in  the  executors  of  that  will ;  but,  subject 
to  the  satisfaction  of  the  tenant's  debts  and  adminis- 
tration expenses,  his  lord  retains  his  title  to  have  the 

the  families  of  the  persons  to  whom  (p)  AntCt  p.  45.    Lands  vested 

such  lands  belonged  pursuant  to  in  any  person  upon  any  trust,  or 

Stat.  39  &   40  Geo.  III.  c.  88,  by  way  of  mortgage,  were  exemp- 

8. 12,  explained  and  amended  by  .  ted  from  escheats  by  stats.  4  &  5 

stats.  47  Geo.  III.  sess.  2,  c.  24  ;  Will.  IV.  c.  23,  and  13  &  14  Vict. 

59  Geo.  III.  c.  94,  and  47  &  48  c.  60,  now  replaced  by  66  &  67 

Vict,  c,    71,    and    extended    to  Vict.  c.  63,  as.  26,  29. 
forfeited    leaseholds    by  stat.   6  (q)  Stat  60  k  61  Vict.  c.  66, 

Geo.  IV.  c.  17.  Part  I.,  ante,  p.  29. 

(«)  Doe  d.   Hayne    and    His  (r)  /te  HarUey,  1899,  P.  40. 

Majeely  v.  lUdfem,  12  East,  96.  («)  Evans  v.  Jiroion,  6  Beav. 

(n)  AiUe.ny,  88,  45.  114;  Hughes  v.   IFells,  9  Hare, 

(o)  18    Edw.    I.    c.    1  ;    antfiy  749  ;  Beale  v.  SymondSy  16  Beav. 

p.  39.      And    see   Williams   on  4C6. 
Seisin,  20,  21,  25—27. 
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lands,  and  may  require  them  to  be  conveyed  to  him  in 
the  same  manner  as  an  heir  or  devisee  may  {t). 

A  small  occasional  quit  rent,  with  its  accompanying 
relief, — suit  of  the  Cotirt  Baron,  if  any  such  exists, — 
an  oath  ot  fealty  never  exacted, — and  a  right  of  escheat 
seldom  accruing, — are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure.  There 
are,  however,  a  few  varieties  in  this  tenure  which  are 
worth  mentioning.  They  arise  in  respect  either  of 
the  terms  on  which  the  lands  holden  were  originally 
granted,  or  the  places  where  they  are  situate.  As  to 
the  former  case,  lands  may  still  be  holden  by  grand  or 
petty  serjeanty  (w) ;  for  while  by  the  Act  of  Charles  II. 
grand  serjeanty  was,  with  the  other  military  tenures, 
turned  into  socage  and  deprived  of  its  burdensome 
incidents,  its  honorary  services  were  expressly  re- 
tained (j*).  And  petty  serjeanty,  being  but  socage 
in  effect,  was  not  abolished  by  the  statute  {y).  With 
regard  to  such  varieties  of  tenure  as  relate  to  places, 
these  are  principally  the  tenures  of  gavelkind, 
borough-English,  and  ancient  demesne. 

Gavelkind.  The  tenure  of  gavelkind,  or  as  it  has  been  more 

correctly  styled  (z),  socage  tenure,  subject  to  the 
custom  of  gavelkind,  prevails  chiefly  in  the  county  of 
Kent ;  where  all  lands  anciently  and  originally  holden 
in  socage  are  of  the  nature  of  gavelkind  (a),  and  all 
estates  of  inheritance  in  land  (h)  are  presumed  to  be 
holden  by  this  tenure  until  the  contrary  is  shown  (c). 
The  most  remarkable  feature  of  this  kind  of  tenure  is 
that  upon  the  death  of  a  tenant  in  fee  intestate,  the 

{t)  Ante,  p.  29.  p^rty  ConimissioDei-s,  p.  7. 

(m)  Ante,  pp.  49,  52.  {a)  Rob.  Gav.  45  (55,  3wl  eil.). 

(;/r)  Stat.  12  Car.  II.  c.  24,  s.  7;  {b)  luchuliiig  estates  tail,  Litt. 

Co.  Litt.  108  a,  ii.  (1).  s.  205  ;   Rob.  Gav.  52,   94   (64, 

(y)  Litt.    8.     160;     Co.   Litt.  119,  3nl  ed.). 

108  b,  n.  (1).  (c)  Rob.  Gav.  44  (54,  3rd  etl.). 

(z)  Thii-d  Report  of  Real  Pro- 
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descent  of  his  estate  is  not  governed  by  the  common 
law  rule,  which,  as  we  shall  see  (d),  gives  the  land  to 
the  eldest  son  or  other  male  relation  to  the  exclusion 
of  all  other  males  in  the  same  degree  of  kindred  :  but 
his  land  goes  to  all  his  sons  in  equal  shares  {e)y  and  so 
to  brothers  and  other  collateral  relations,  on  failure  of 
nearer  heirs  (/).  It  is  also  a  remarkable  peculiarity 
of  this  custom  that,  although  by  the  common  law  no 
one  under  the  age  of  twenty-one  years  can  make  a 
binding  disposition  of  his  land((7),  a  tenant  in  fee  of 
gavelkind  lands  is  able,  at  the  early  age  of  fifteen  years, 
to  dispose  of  his  estate  by  feoffment  (/*)  the  ancient 
mode  of  conveyance  already  alluded  to  (i).  There  was 
also  no  escheat  of  gavelkind  lands  upon  judgment  of 
death  (k)  for  felony  (/) ;  and  some  other  peculiarities  of 
less  importance  belong  to  this  tenure  {m ).  The  custom 
of  gavelkind  is  undoubtedly  of  great  antiquity  {n),  and 
its  existence  seems  to  be  owing  to  the  preservation  in 
Kent  of  old  English  law  with  regard  to  lands  holden 
by  paying  gafol  or  rent  (o).  It  is  still  held  in  high 
esteem  by  the  inhabitants,  so  that  whilst  some  lands 

{(I)  Post,  ell.  ix.  («0  The  husband  is  tenant  by 

{e)  Litt.  8.  210,  265.  the  curtesy  of  a  moiety  only  of 

(/)  Rob.  Gav.  92(115,  Srded.) ;  his    deceased    wife's  land,    until 

3rd  Hep.  of  Real  Pru{».   Conimrs.  he  marries  again,    whether  there 

]K  9  ;  Crump  d.    WoolUy  v.  Nor-  were  issue  horn  alive  or  not  ;  tho 

tcoocL,   7    Taunt.    362  ;  Ifook    v.  widow  al»o  is  dowablo  of  a  moiety 

Book,  I  H.  k  M.  48  ;  He  Cheno-  inntead    of  a  third    and    during 

vseih,  1902,  2  Ch.  488  ;  in  opposi-  widowhood    and    chastity   only  ; 

tion  to  Bac.    Abr.   Descent  (D),  estates     in      fee     simple     were 

citing  Co.  Litt.  140  a.  devisable    by    will,    before    tiie 

{g)  Foaty  ch.  xii.  statute    was    passed  empowering 

(A)  Rob.   Gav.  193.    104,   217,  the  devise  of  such  estates;  and 

218  (248,  249,  276,  279,  3rd  ed.) ;  some   other    ancient    imvileges, 

2   Black.   Comm.    84  ;   Sandys,  now  obsolete,    were  attached   to 

Consuetudines  Kancio^,   165  sq.  ;  this    tenure.      See     Kob.      Gav. 

sec  Stat.  8  &  9  Vict.  c.  106,  s.  3.  passim  ;  3rd  Rep.  of  Real  Prop. 

(0  Ante,  p.  31.  Commrs.  p.  9. 

(it)  Otherwise  in    case  of  out-  (»)  See    Bracton's  Note- book, 

lawryfor  felony  or  abjuration  of  cases,  9,   666,  1644,   1769;  Cou- 

the  realm  ;  see  ante,  p.  48.  suetudines  Kancite,   1  Statutes  of 

(0  Rob.     Gav.   226    (288    sq,,  the  Realm,  223. 

3r<l  ed.).     The  custom   did    not  (o)  Somner      on      Gavelkind, 

extend  to  give   exemption   from  61    sq.^    2nd    ed.   ;    Rob.     Gav. 

forfeiture  on  high  treason.  20—31  (24—38,  3rd  ed.)  ;  Elton, 
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Borough- 
English. 


Ancient  de- 
mesne. 


in  the  county,  having  been  originally  held  by  knights* 
service,  are  not  within  the  custom  (p),  and  others  have 
been  disgavelled,  or  freed  from  the  custom,  by  various 
Acts  of  Parliament  (q),  any  attempt  entirely  to  extin- 
guish the  peculiarities  of  this  tenure  has  uniformly 
been  resisted  (r).  There  are  a  few  places,  in  other 
parts  of  the  kingdom,  where  the  course  of  descent 
follows  the  custom  of  gavelkind  («) ;  but  it  may  be 
doubted  whether  the  tenure  of  gavelkind,  with  all  its 
accompanying  peculiarities,  is  to  be  found  elsewhere 
than  in  the  county  of  Kent  {t). 

Tenure  subject  to  the  custom  of  borough-English 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  (u). 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them  ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
youngest  son  in  exclusion  of  all  the  other  children  (x). 
The  custom  does  not  in  general  extend  to  collateral 
relations ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother ,  instead  of  the  eldest  iy). 

The  tenure  of  ancient  demesne  exists  in  those  manors, 
and  in  those  only,  which  were  in  the  demesne  {z)  of 
the  Crown  in  the  reigns  of  Edward  the  Confessor  and 
William  the  Conqueror,  and  in  Domesday  Book  are 
denominated  Terrce  Regis  Edivardi,  or  Teme  Regis  (a). 


Tenures  of  Kent,  50—53  ;  Vino- 
gradoff,  Villenage  iu  England, 
205  sq.,  247  ;  P.  &  M.  Hist.  Eug. 
Law,  i.  165,  ii.  269. 

{p)  Rob.  Gav.  46  (57,  Sided.). 

{q)  See  Rob.  Gav.  75  (94, 
3rd  ed.). 

(?•)  An  express  saving  of  the 
custom  of  gavelkind  is  inserted 
in  the  Copyhold  Act,  1894,  stat. 
57  k  58  Vict.  c.  46,  s.  95,  replacing 
4  &  5  Vict.  c.  35,  8.  80. 

(5)  Kitchen  on  Courts,  200  ; 
Co.  Litt.  140  a. 

(0  See  Bad.  Abr.  tit.  Gavel- 
kind (B)  3. 

(w)  AnUj    p.    43  ;    see    Yino- 


gradoir,Vill.  in  Eng.  185  ;  P.  &  M. 
HistEng.  Law,  i.  641, 642,  ii.  277. 

{x)  Litt.  8.  165  ;  2  Black. 
Conim.  83.  Estates  tail,  as  well 
as  in  fee  simple,  descend  accord- 
ing to  this  custom  ;  Rob.  Gav. 
24  (120,  3rd  ed.). 

(y)  Com.  Dig.  13orough-Eng- 
lish  ;  Walk.  Descents,  89  (94, 
4th  ed.).  Sec  Rider  v.  Wood,  1 
K.  &  J.  644. 

(c)  That  is,  manors,  of  which 
the  lordship  had  not  been  granted 
out  by  the  Crown  ;  and  in  which 
the  tenants  lield  directly  of  the 
Crown  as  lord  of  the  manor. 

(a)  2  Scriv.  Cop.  687. 
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The  socage  tenants  of  these  manors  possessed  certain 
immunities,  the  chief  of  which  was  that  all  actions 
concerning  the  title  to  their  land  miist  be  brought  in 
their  lord's  court  (6).  Before  the  year  1833,  certain 
judicial  proceedings  in  the  form  of  real  actions  (c)  were 
necessary  to  effect  the  conveyance  of  land  in  particular 
cases ;  and  these  proceedings  could  only  take  place,  as 
to  lands  in  ancient  demesne,  in  the  lord's  court.  As 
the  nature  of  the  tenure  was  not  always  known,  much 
inconvenience  frequently  arose  from  the  proceedings 
being  taken  in  the  usual  Court  of  Common  Pleas  at 
Westminster,  and  these  mistakes  gave  to  the  tenure  a 
prominence  in  practice  which  it  would  not  otherwise 
have  possessed.  In  consequence  of  the  substitution  in 
the  year  1833  of  a  simple  deed  for  the  judicial  pro- 
ceedings referred  to,  such  mistakes  have  since  been 
impossible  {d).  And  owing  to  changes  of  procedure 
made  in  the  year  1852  (e),  actions  for  the  recovery  of 
land  held  in  ancient  demesne  may  now  be  brought  in 
the  ordinary  courts  of  law  without  the  possibility,  which 
previously  existed  (/),  of  the  defendants  objecting  to  the 
tribunal  {g).  So  that  this  kind  of  socage  tenure  now 
possesses  but  little  practical  importance. 

{b)  These  socage  tenants  hold-  366    aq.  ;     Maitland,    Domesday 

ing  in  ancient  demesne  appear  to  Book  and  Beyond,  65  ;  Merttens  v. 

have  been  the  successors  of  the  JIUlf  1901,  1  Ch.  842. 
villani  soeliemanni,  a  privileged  (c)  These  were  fincs^  necessary 

class  of  tenants  in  villenoge  on  to  conyey  the  estates  of  married 

the    ancient    demesne    of     the  women,   and    recoveries   used  to 

Crown,     whose    possession     was  bar  estates  tail;  aee postf  ch.  iii. 

protected    not    in     the    King*s  and  viii. 

Court,    but    by    a    special    wiit  (d)  By  stat.  3  &   4  Will.  IV. 

issued  by  the  king  and  directed  c.  74  (the  Act  for  the  Abolition  of 

to  his  bailiff  of  the  manor.     See  Fines  and  Recoveries),  as.  4 — 6, 

Bract,   fo.   7,    26,    200,    328   b;  the      misUkes      above     alluded 

Fleta,  fo.  4 ;   Britt.  liv.  3,  ch.  2,  to    were    corrected    as    far    as 

§  11 ;  F.  N.  B.  11  F.  M.,  12  B,  possible. 

18  D.  14  ;  4  Inst.  269 ;  Com.  Dig.  (e)  By  stat.  15  &  16  Vict.  c.  76, 

Ancient     Demesne ;      2     Black.  ss.  168  sq, 

Comm.    99  ;    3rd  Rep.    of    Real  (/)  Adams      on      Ejectment, 

Prop.  Commrs.  p.  12  ;  Vinogra-  229,  4th  ed. 
doff,  Vill.  in  Eng.,  Essay  I.  ch.  {g)  See    Cole    on    Ejectment, 

iii.:  P.  &  M.Hist.  Eng.  Law,  i.  132,  133. 
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So  much  then  for  the  lay  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.  As  we  have 
seen  (fi),  the  spiritual  tenure  of  frankalmoign  was  ex- 
pressly excepted  from  the  statute  12  Car.  II.  c.  24,  by 
which  the  other  ancient  tenures  were  destroyed.  It  is  still 
subsisting,  distinguished  in  modern  as  in  ancient  times 
by  its  immunity  from  temporal  services,  even  from  the 
obligation  to  do  fealty  (0 ,  and  it  is  the  tenure  by  which  the 
lands  of  the  church  are  for  the  most  part  held  (/.:). 

In  connection  with  the  progress  from  ancient  to  modern 
tenure  and  ownership,  we  may  here  notice,  besides  the 
diminution  of  the  lord's  interest,  another  change,  which 
has  also  greatly  helped  to  bring  about  the  approximation 
to  absolute  ownership  of  the  right  of  a  freeholder  in  fee. 
That  is  the  abolition  of  the  common  field  system  of  culti- 
vation. This  was  generally  effected  all  over  England  by 
private  Acts  of  Parliament,  passed  chiefly  between  1760 
and  1845  (Z),  for  the  inclosure  of  the  common  fields  or 
particular  manors  and  villages.  By  these  Acts  the  com- 
mon lands  were  set  out  or  redistributed  so  as  to  allot  to 
the  various  landowners  separate  holdings  lying  more  or 
less  together,  in  place  of  and  proportionate  in  size  to 
their  former  scattered  strips  (?/i).  The  consequence  of 
this  was  an  enormous  gain  in  the  direction  of  free  enjoy- 
ment (n).  Strips  of  land  in  a  common  field  were  subject 
to  the  customary  mode  of  cultivation  prevailing  in  the 
village  community,  and  to  the  common  rights  of  pasture, 
when  lying  fallow  (o).  But  the  inclosure  of  common 
lands  gave  to  each  landowner  a  holding,  which  he  might 
cultivate  as  he  would,  and  which  was  discharged  from 
his  neighbours'  rights  of  common. 


{Ji)  Ante,  p.  64. 

(t)  See  aMe,  p.  53. 

(k)  3rd  Report  of  Real  Pro- 
perty CommisHionei-s.  p.  7. 

(t)  Seebohm,  Eng.  Vill.  Comm. 
14,  15. 

(m)  See  Williams  on  Commons, 
77—79,  !246  sq.  ;  Seebohm,  Eng. 


Vill.  Comm.  18,  14;  Scrutton, 
Commons  and  Common  Fields, 
eh.  vi.  vii. 

(?i)  AntCj  p.  2. 

(o)  Seebohm,  Eng.  Vill.  Comm. 
11,  12,  450  ;  Vinogradoff,  Vill.  in 
Eng.  230,  259  sq,,  398—400;  see 
ante,  p.  41. 


(     G3     ) 


CHAPTER    11. 

OF  AN   ESTATE  IN   FEE  SIMPLE. 

In  the  preceding  chapter  we  examined  the  tenure  of 
a  freehold  in  fee,  and  found  that  in  modern  times  the 
incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
insignificant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
when  the  tenant  dies  intestate  and  without  heirs.  We 
will  now  consider  the  incidents  of  freehold  estates 
generally,  and  the  tenant*s  rights  and  liabilities  in 
respect  of  his  land  as  regards  all  other  persons  besides 
his  lord.  And  first,  estates  (a)  in  land  are  either  Estates  of 
freehold  or  less  than  freehold.  Freehold  estates  are  fe^^h^r 
either  estates  of  inheritance,  which  are  in  fee  simple  freehold, 
(inheritable  by  heirs  generally), or  in  fee  tail  (inherit- 
able only  by  heirs  of  the  donor's  body),  or  else  estates 
not  of  inheritance,  but  for  some  definite  period  of 
uncertain  duration,  as  where  land  is  given  to  one  to 
hold  for  his  life,  or  the  life  of  another,  or  until  some 
particular  event  shall  happen.  Estates  less  than  free- 
hold arise  where  one  gives  land  to  another  to  hold  for 
a  certain  period  or  term,  or  at  the  donor's  will  only, 
or  where  one  occupies  another's  land  on  sufferance  (b). 
That  a  tenant  who  may  be  ejected  at  will  should  not 
have  a  freehold  is  hardly  surprising,  but  the  reader 
may  wonder  why  the    modern    leaseholder,   whose 

(a)  See  mite,  ]»p.  7,  8.  Litt.  s.   57  ;  Co.  Litt.   43  b ;  2 

(b)  Bract,  fo.  26  b,  27  a,  207  a  ;      Black.  Comm.  ch.  vii.  — ix. 
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possession  is  in  every  way  secure,  and  who  frequently 
holds  for  a  term  exceeding  the  ordinary  duration  of 
human  life,  should  not  have  an  estate  of  freehold. 
The  reason  is  that  the  old  law  would  never  recog- 
nize the  possession  of  termors  as  the  possession  of 
a  freeholding,  or  allow  them  to  use  the  freeholder's 
remedies  for  dispossession.  And  though  leasehold 
interests  in  land  afterwards  came  to  be  an  important 
species  of  property  in  land,  yet  they  were  protected 
by  special  remedies,  and  so  came  to  be  classed  apart 
from  freeholds  (c). 

Let  us  here  notice  that  the  essential  quality  of 
ownership  belongs  equally  to  all  freehold  estates.  For 
every  freeholder,  whether  in  fee  simple,  fee  tail,  for 
life  or  otherwise,  has  the  right  to  maintain  or  recover 
possession  of  his  land  as  against  all  the  world  (d). 
While  be  remains  in  possession  he  may  exclude  all 
others  from  his  land  {e) ;  and  if  he  be  wrongfully 
ejected,  he  may  recover  possession  of  his  land  by 
peaceable  if)  entry  or  by  action  (g).  And  these  rights 
have  been  secured  to  freeholders  from  the  earliest  days 
of  our  common  law  (h). 


(c)  See  aiUcy  pp.  18,  28. 

{(t)  AtUe,  ]»p.  2,  17. 

(e)  3  Black.  Coiiim.  ch.  xii.  ; 
Bac.  Abr.  Trespass  (C.  F.). 

(/)  Forcible  entry  is  prohibited 
by  stats.  5  Ric.  II.  st.  1,  c.  7  (c. 
8  in  Ruffliead) ;  15  Ric.  II.  c.  2  ; 
see  Beddall  v.  Maitland^  17 
Ch.  D.  174. 

{g)  The  real  and  mixed  actions 
given  by  the  common  law  to  free- 
holder were  abolished  in  1833. 
But  for  more  than  two  centuries 
previously  it  had  been  usual  to 
try  the  title  to  freehold  laud  in 
the  action  of  ejectment.  This 
was  properly  the  leaseholder's 
remedy  for  dispossession  :  but  it 
was  extended  to  freeholds  by 
means  of  the  fiction  of  a  lease, 
which  the  defendant  was  by  rule 
of  Court  ))r(' vented  from  disput- 


ing. In  1852  the  old  proceedings 
in  ejectment,  including  the  fic- 
tion of  a  lease,  were  abolished, 
and  a  simpler  fonn  of  action  was 
substituted,  enabling  any  pei-sou, 
whether  freeholder,  copyliolder, 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.  Since  the  Judicature 
Acts  began  in  1875,  this  action 
has  been  termed  an  action  for 
the  recovery  of  land.  See  ante^ 
pp.  17,  18,  24  ;  3  Black.  Comm. 
200—206  ;  stats.  3  &  4  Will.  IV. 
c.  27,  8.  36  :  15  &  16  Vict.  c.  76, 
88.  168—221  ;  R.  S.  C.  1883. 
Orders  III.  (r.  6),  XII.  (rr.  25—- 
29),  XVIII.  (r.  2),  XXI.  (r.  21), 
XLII.  (r.  6),  XLVIL,  and  Appx. 
A.  pt.  III.,  s.  4,  C.  s.  7,  H.  No.  8. 
{h)  See  ante,  pp.  17,  18. 
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Of  freehold  estates,  let  us  first  take  an  estate  in  fee  Estate  in  fee 
simple;  that  is,  an  estate  given  to  a  man  and  his  °^™^®* 
heirs  simply  and  without  restriction  (i),  and  inheritable 
therefore  by  his  blood  relations,  collateral  as  well  as 
lineal,  according  to  the  legal  rules  of  the  descent  of  a 
lee(k).  Such  an  estate  is,  as  we  have  seen({),  the 
most  absolute  property  which  a  subject  can  have  in 
land.  It  possesses,  indeed,  all  the  incidents  of  absolute 
ownership,  except  the  form  (m).  For  tenant  in  fee 
simple  may  freely  dispose  of  his  land  in  his  lifetime  or 
by  his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.  His  land 
may  be  taken  to  satisfy  his  debts  either  in  his  lifetime 
or  after  his  death.  And  he  has  the  right  of  free  enjoy- 
ment (n)  to  the  fullest  extent  which  is  consistent  with 
the  security  of  his  neighbours'  persons  and  property. 
It  must  not  be  supposed,  however,  that  all  these  advan- 
tages have  always  been  attached  to  the  possession  of 
fee.  On  the  contrary  they  were  won  step  by  step, 
and  at  widely  different  periods.  It  is  a  constant 
disadvantage  to  anyone  attempting  to  expound  real 
property  law,  that  so  many  matters,  apparently  simple, 
cannot  be  rightly  explained  without  referring  to  the 
history  of  law  and  to  times  long  gone  by.  But  for 
this  very  reason,  real  property  law  affords  a  peculiarly 
instructive  exercise  for  the  student.  From  no  other 
branch  of  the  law  is  he  likely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason  about 
law  upon  instinct,  without  knowing  how  the  law  became 
what  it  is. 

Let  us  examine  first  the  fee-simple  tenant's  right  of  *'««  eimple 
alienation  in  his  lifetime  (o).     It  appears  from  Domes-  of°^?enatioii 
day  that  before  the  Norman  Conquest  there  were  j^^^wiife- 

{%)  Bract  fo.  17  a;  Litt.  s.  1.  (»»)  See  ante,  pp.  2,  3. 

[k)  Tkeaa  are  given  iii  cb.  ix.,  (n)  Ante^  p.  2. 

jwrf.  (o)  As  to   this,   se«   P.  k   M. 

(0  Ante,  p.  6.  Hist.  Eug.  Lftw,  i.  310  sq. 

W.B.P.  5 
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certainly  some  free  landowners  who  could  dispose  u)f 
their  land  as  they  would  (p).  But  the  system  of 
feudal  tenure,  which  came  to  be  the  general  con- 
dition of  holding  land  freely  after  the  Conquest,  was 
essentially  restrictive  of  alienation.  For  the  grant 
of  a  fee  to  a  man  and  his  heirs  was  not  originally 
construed  as  conferring  upon  the  grantee  the  whole 
property  in  the  land  bestowed.  On  the  contrary,  he 
was  regarded  rather  as  taking  only  a  right  to  enjoy 
the  land  himself  so  long  as  he  lived ;  while  his  heir, 
who  was  by  the  grantor's  bounty  appointed  to  succeed 
to  a  similar  right,  was  considered  as  acquiring  thereby 
a  substantial  interest  in  the  land  (q).  The  lord  him- 
self, too,  retained  valuable  rights  over  the  land ;  for 
the  services  reserved  on  the  grant  of  a  fee  were  a 
charge  upon  the  land,  and  if  they  fell  into  arrear. 
Distress.  he  had  the  remedy  of  distress  by  seizing  the  tenant's 

chattels,  which  were  upon  the  land  (r).  The  lord 
also  had,  as  we  have  seen  (s),  the  right  to  repossess 
the  land,  as  his  escheat,  on  failure  of  the  tenant's 
heirs.  In  subinfeudation,  or  the  grant  of  a  fee  to 
be  held  of  himself  {t),  the  tenant  found  means  of 
disposing  of  his  land  without  actually  breaking  the 
feudal  tie  between  his  lord  and  himself ;  but  it  seems 
that  at  first  he  could  not,  even  by  subinfeudation, 

(p)  Those,  of  whom  it  is  re-  Statutes  of  the  Realm,  223. 

corded  that  they  could  give  or  (q)  Butler's  note  (vi.  5)  to  Co. 

sell    their    lands    without    their  Litt.    191    a;     Hallam,    Middle 

lord's  licence,  or  as  they  would,  Ages,     i.    159 — 183  ;     Palgrave, 

or    could  go  where  they  would  English  Oommonw^ealth,  vol.    L 

with  their  land ;  see,  for  example,  pp.  509  sy.,  vol.  ii.  pp.  ccxci.  sq,  ; 

Domesday,  30  b,  81,  34,  127,  130,  Glanv.    vii.    1  ;    Stubbs,    Const, 

210  ;  Maitland,   Domesday  Book  Hist.  §§  93—96  ;  and  see  P.  &  M. 

and  Beyond,   46—50,  67  sq.     It  Hist.    Eng.    Law,   i.    295  —  297, 

is  worthy  of  note  that  in  places  820  aq.,  u.  306  sq, 

where  the  old  English   customs  (r)  Glanv.    ix.    8  ;    Bract,    fo. 

were    best     preserved    we    find  156  a,  217  ;  Britt.  liv.  1,  ch.  28, 

customs  alleged  for  freemen   to  §§  13 — 15,  liv.  3,  ch.  4,  §§  16, 

sell  their  lands  as  they  will ;  see  23  ;    P.  &  M.    Hist.   Eng.   Law, 

customs    of,  Newcastle-on-Tyne,  L  215 — 217,  334,  ii.  573. 

Stubbs,  Select  Charters,  112,  2nd  (s)  Ante,  p.  48. 

ed.  ;    Consuetudines    Kancise,    1  {t)  ATUe,  p.  38. 
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give  his  grantee  a  valid  title  to  the  land  without  the 
confirmation  both  of  his  heir  and  of  his  lord  {u).  But 
as  a  general  English  law  of  tenures  grew  up  under 
the  influence  of  regular  decisions  of  the  king's  court, 
these  restrictions  on  alienation  were  gradually  relaxed. 

Inroad  was  first  made  upon  the  interest  of  the  heir.  Progress  of 
For  we  learn  from  Glanville  {x)  that  in   Henry  the  ^gnatfon  as 
Second's  reign  any  freeholder  might  give  away jpar*  of  against  heir, 
his  land  at  will,  eithei;  with  his  daughter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  religious  place  in 
alms  (y);  and  his  heirs  were  bound  to  warrant  (z)  gifts 
80  reasonably  made  (a).    At  the  same  time  a  larger 
right  of  alienation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  purchase  than  over  those  of  which  he 
had  become  possessed  by  inheritance ;  but  even  in  the 
case  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disinherit  an  heir  sprung  of  his  own 
body,  though  he  might  defeat  the  expectation  of  his 
collateral  heirs  (b).      The  allowing  of  such  gifts  as  the 
above  forms  an  important  step  in  the  progress  of  the 
right  of  alienation.     For,  when  lands  were  given  to  a 
daughter  on  her  marriage,  the  daughter  and  her  husband, 
or  the  donees  in  frank^narriage,  as  they  are  called,   Frank- 
held  the  lands  granted  to  them  and  the  heirs  of  their  ™*»"ag«- 
tvfo  hoAies  free  from  all  vmnner  of  service  to  the  donor 
or  his  heirs  (an  oath  of  fealty  (c)  excepted),  until  the 

(u)  This  may  be  inferred  from  possession.    See  Mad.  Form.  Ang., 

the  existence  of  numerous  early  Wos.  69—120,  285,  293,  295,  316, 

charters  of  confirmation  both  by  319,  415,  419,  460,  464,  512,  525, 

heir  and  lord.    The  heir,  how-  647  ;  Cartulary  of  the  Abbey  of 

€Ter,  usually  confirms  after  the  Ramsey,  Rolls  ed.   i.    135,   139, 

grantor's  death  on  his  succession  147,    154,   159  ;   Olanv.   vlL    1  ; 

to  the  lordship  created  by  the  Bract,  fo.  389  a ;  P.  &  M.  Hist, 

sabinfeudation  :  and  such  a  con-  Eng.  Law,  i.  321 — 324,  ii.  307  sq., 

firniation  may  be  no  more  than  324 — 328. 

a  formal  acknowledgment  of  the  (x)  Lib.  vii.  c.  1. 

feudal  tie.     Doubtless  in  many  (y)  See  ante,  pp.  14,  38,  39,  53. 

cases  the  object  of  getting  the  (2)  See  ajUe,  p.  88. 

heifs  confirmation  was  to  make  (a)  Glanv.  vii.  2. 

valid  a  gift  of  land    made    by  {b)  Glanv.  vii.  1. 

the  ancestor  without  delivery  of  (c)  AnUf  pp.  47,  51. 

5 — 2 
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Purchase. 


Heir's 
expectancj. 


fourth  degree  of  consanguinity  from  the  donor  was 
passed  (d) ;  and  the  grantees  of  lands  in  frankalmoign 
were,  as  we  have  seen  (e),  for  ever  free  from  every  kind 
of  temporal  service.  So  that  in  these  cases  little  or 
nothing  remained  for  the  heir  of  the  grantor.  Nor  was 
the  heir  always  much  better  off  if  liis  ancestor  granted 
part  of  his  land  in  return  for  services.  For  though  the 
services  reserved  on  the  grant  might  in  some  cases  be  a 
fair  equivalent  for  the  gift  of  the  land,  in  others  the 
main  consideration  for  the  gift  was  the  payment  of  a 
sum  of  ready  money  to  the  grantor  as  a  fine,  and  the' 
services  reserved  were  of  little  or  no  value,  and  only 
intended  to  preserve  an  acknowledgment  of  the  tenure(/) . 
The  current  of  decision,  however,  had  set  in  favour  of 
the  right  of  alienation ;  and  in  Henry  the  Third's  reign , 
the  son  wholly  disinherited  by  his  father's  alienation 
was  denied  any  remedy  at  law  (g).  Bracton,  writing  in 
the  same  reign,  lays  down  (h)  that,  in  the  case  of  a  gift 
of  land  to  a  man  and  his  heirs,  the  donee  acquires  the 
iBiTidhy  gift,  and  his  heir  after  him  takes  it  by  succession  ,• 
but  acquires  nothing  therein  by  the  gift  made  to  his 
ancestor.  In  other  words,  on  the  grant  of  a  fee  simple, 
the  heir  takes  nothing  hy  purchase  (i),  a  term  extended 
to  any  cause  of  acquisition  of  land  by  a  man's  own 
agreement  and  not  by  descent  (fc) ;  he  obtains  only  the 
expectation  of  inheritance,  and  has  no  estate  or  interest 
in  the  land  (Z).     And  this  remains  law  to  this  day.    So 


(d)  Glanv.  vii.  18  ;  Bract,  fo. 
21  ;  Litt.  sa.  17,  19,  20. 

(«)  AtiU,  p.  63. 

(/)  See  Mndox,  Form.  Angl., 
No8.  299,  800,  302—306,  311, 312, 
313,  317,  320—323,  326,  327,  329, 
330,  331,  460,  468,  472,  473,  609, 
618;  Rot.  Huiid.  ii.  361—390, 
as  to  the  tenure  of  and  title  to 
houses  in  Cambridge. 

((/)  Bracton's  Note  Book,  case 
1054. 

ih)  Fo.  17  a. 

(0  Fleta,  fo.  185  ;  Britton,  liv. 
2,cli.  5,  §  1. 


(h)  Litt.  s.  12 ;  Co.  Litt.  18  K 
{I)  Litt.  8.  446.  An  heir's 
expectancy  is  but  a  hare  potsi- 
hility  not  assignable  at  law  ;  Ld. 
Kenyon,  C.J.,  Jones  v.  Roe^  3 
T.  R^  88,  93  ;  Carlet^ni  v.  LeiqkUm, 
3  Mer.  667  ;  Allcard  v.  Walker, 
1896,  2  Ch.  369.  But  it  seems 
that  an  heir  may  make  a  contracr 
dealing  with  his  expectancy,  and 
may  be  compelled  to  perform  it 
specifically  in  equity  ;  ffobson  v. 
Trevor,  2'P.  W.  191  ;  Wethered^-, 
Wethercd,  2  Rim.  183  ;  Re  Clarkr, 
35  Ch.  D.  109,  36  Ch.   D.  348  ; 
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that  ever  since  Bracton's  time,  a  gift  to  a  man  and  his 
heirs  generally  has  enabled  the  grantee  either  entirely 
to  defeat  the  expectation  of  his  heir  by  an  absolute 
conveyance  in  his  lifetime,  or  to  prejudice  his  heir's 
enjoyment  of  the  descended  lands,  by  obliging  him  to 
satisfy  any  debts  or  demands  to  the  value  of  the  lands 
according  to  the  ancestor's  discretion.  For  the  very 
circumstance  that  the  land  was  given  to  him  and  his 
heirs  has  enabled  him  to  convey  an  interest  in  the 
land  to  last  as  long  as  his  heirs  continue  to  exist. 

The  interest  of  the  lord  in  the  land  held  by  his  tenant  Progress  of 
in  fee  was,  it  will  be  remembered,  of  two  kinds ;  his  "ifenation  as 
right  to  the  services  reserved  to  him,  and  his  chance  of  ftgain«t  lord, 
escheat.  Subinfeudation  by  his  tenant  could  not  deprive 
him  of  his  right  to  the  services,  which  remained  a 
charge  upon  the  land  into  whosesoever  hands  it  might 
come(wO.  But  the  enforcement  of  such  services  was 
rendered  more  difficult  by  the  division  of  the  lands  into 
various  ownerships  (w).  Accordingly  we  find  it  enacted 
in  Magna  Charta  (o)  that  no  free  man  should  give  or  sell 
any  more  of  his  land  than  so  as  what  remained  might 
be  sufficient  to  answer  the  services  he  owed  to  his  lord. 
Subinfeudation,  too,  deprived  the  lord  of  some  of  the 
most  valuable  fruits  of  tenure  ;  for  the  wardship  and 
marriage  (p)  of  infant  heirs  belonged  to  the  lords  of 
whom  they  immediately  held  their  lands.  But  in  spite 
of  these  consequences  legal  opinion  pronounced  in  favour 
of  the  right  of  alienation.  Bracton  strenuously  main- 
tains that  a  donee  of  land  may  alien  over  without  doing 
wrong  to  his  lord,  and  any  consequent  loss  of  services 
by  the  latter  is  but  damnum  sine  injiuia  {q).     He  also 

Tailby    v.    Official    Receiver,    13  c.   39;  see  Bracton's  Note  Book. 

App.  Cii.  523,  529—531,  543  ;  see  case  1248  ;  P.  &  M.  Hist.  Eng. 

Re  JSllenborouoh,  1903,  1  Ch.  697.  Law,  i.  313. 
(w)  Bract  fo.  263  b  ;  Co.  Litt.  (j;)  Ante,  p.  47. 

43  a ;  P.  &  M.  Hiat.  Eng.  Law,  {q)  Bract,  fo.  45  b,  46  o,  263  b. 

1.  216-217.  I  think  it  la  evident  that  Bracton 

(n)^See  Bract,  to.  156  a,  217  a.  is  here   demolishing  a  control}' 

(o);2nd  Charter  of  Henry  III.  opinion.       This     supports     the 
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lays  down  (r)  that  a  tenant  may  absolve  himself  from  his 
feudal  obligation  to  his  lord  by  disposing  of  his  whole 
tenement  to  another  in  fee  to  hold  of  his  lord,  and  that 
whether  his  lord  will  or  no.  The  tenant  could  not, 
however,  make  a  grant  of  part  of  his  land  to  be  holdeu 
of  his  lord  without  his  lord's  consent ;  for  the  services 
reserved  on  any  grant  were  considered  as  entire  and 
indivisible  in  their  nature  («).  Without  his  lord's 
consent  the  tenant  could  alien  part  of  his  land  by  sub- 
infeudation only.  The  last  step  in  the  progress  of 
alienation  was  the  infringement  of  the  lord's  right  of 
escheat.  If  a  tenant  in  fee  granted  his  land  by  way  of 
subinfeudation  to  another  and  his  heirs,  the  grantor's 
lord  could  have  no  chance  of  escheat,  so  long  as  the 
grantor  had  heirs  to  warrant  his  gift  {t) .  But  it  appears 
that  at  first  a  tenant,  who  had  no  heirs,  could  not  alien 
so  as  to  bar  his  lord's  claim  to  have  the  lands  after  his 
death  as  an  escheat  (u).  As  the  advantages  of  a  free 
power  of  disposition  became  apparent,  a  new  form  of 
grant  was  introduced  with  the  object  of  bestowing  the 
power  of  alienation, notwithstandingwantof  heirsof  the 
donee.  The  lands  were  given,  not  merely  to  the  tenant 
and  his  heirs,  but  to  him  and  his  heirs,  or  to  whomso- 
ever he  vdght  tvlsh  to  give  or  assign  the  land,  or  with 
other  words  expressly  conferring  on  the  tenant  the 
power  of  alienation  (x).     If  the  tenant  under  such  a  gift 

inference  that  the  lord's  consent  (r)  Fo.  81  a. 

had  been   i)revious]y   considered  (s)  Co.    Litt   43  a ;   P.   k   M. 

necessary  to  enable  tlie    tenant  Hist.  Eng.  Law,  i.  314. 

to  make  a  valid  gift  of  his  land  (t)  Bract,  fo.  87  b  ;  Fleta,   fo. 

(ante,  p.   67) ;   and  so,   I  think,  179  ;  Britt.  liv.  2,  ch.  4.  §  2. 

does  the  fact  that,  if  a  grant  of  {u)  Bract,  fo.  11  b,  12  b,  20  a, 

land   were  made   in   fee   with   a  29  b,  30  a,  92  b,  134  a,  381  b, 

prohibition  of  alienation,  the  pro-  890  a,  412  b  ;  Fleta,  fo.  178,  189, 

nibition  was  considered  valid  in  191 ;   Britt.    liv.   2,  ch.   3,  §  5, 

Bractou's  time  ;  fo.  46,  47,  263  b  ;  ch.  4,  §  2,  ch.  6,  §  1,  ch.  16,  §  3, 

see   P.   &   M.    Hist.    Eng.    Law,  liv.  3,  ch.  4,  §  2. 
i.  313,  iL  25,  26. 

(x)  It  appears  that  attempts,  which  nearly  succeeded,  were  made 
to  gain  the  yovfer  of  alienation  by  will  by  taking  grants  to  the  grantee 
and  his  heirs  or  to  whomsoever  he  might  give  or  devise  the  land ; 
Bract,  fo.  49  a,  381  b,  412  b ;  P.  &  M.  Hist.  Eng.  Law^  ii.  14,  26. 
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assigned  his  land  to  another  in  fee,  the  latter  and  his 
heirs  had  the  right  to  hold  the  land,  on  failure  of  the 
former's  heirs,  as  tenants  of  the  former's  lord,  who  was 
by  his  original  gift  bound  to  warrant  quiet  possession  to 
the  assigfis  as  well  as  the  heirs  of  his  donee  (y).  A 
power  of  alienation  was  thus  bestowed,  which  postponed 
indefinitely  the  lord's  right  of  escheat.  And  even  when 
lands  had  been  given  to  a  tenant  and  his  heirs  only,  his 
power  of  granting  over  the  land,  with  full  liberty  of 
alienation  for  so  long  as  his  heirs  should  exist,  made  it 
increasingly  difficult  for  his  lord  to  secure  the  benefit  of 
an  escheat  (z) .  In  addition  to  this,  it  appears  that  early 
in  the  reign  of  Edward  I.  a  further  encroachment  on  the 
lord's  interests  was  sanctioned  by  judicial  opinion ;  for 
it  seems  then  to  have  been  considered  that  alienation  in 
fee  by  a  tenant  holding  to  him  and  his  heirs  would 
deprive  the  lord  of  his  escheat  on  failure  of  the  tenant's 
heirs  (a).  The  barons  of  the  time  of  Edward  I.  accord- 
ingly, perceiving  that,  by  the  continual  subinfeudations 

(y)  Bract,  fo.  17  b,  20  a,  37  b,  381  b ;  Bracton's  Note  Book,  case 
1289  ;  Fleta,  fo.  197. 

(z)  It  is  probable  tbat  the  practice  of  conveying  laniU  by  fine  Fines, 
vorked  adversely  to  the  lord's  interests.  A  fine  was  an  agreement 
of  compromise  made  by  leave  of  the  Court  between  the  parties 
originally  to  a  genuine  but  afterwards  to  a  fictitious  action,  whereby 
the  lahds  in  question  were  acknowledged  to  be  the  right  of  one  of 
them  ;  and  it  was  enrolled  among  the  records  of  the  Couit.  A  fine 
was  so  called  because,  having  the  effect  of  a  judgment  in  a  writ  of 
right,  the  highest  fonu  of  real  action,  it  put  an  end,  not  only  to  the 
matter  in  dispute,  but  also  to  all  claims  to  the  land  not  made,  when 
Bracton  wrote,  at  the  time  of  the  fine,  but  in  the  reign  of  Edward  I.,  Fine  and 
within  a  year  and  a  day  afterwards.  Parties  having  rights  to  land,  non-claim, 
of  which  they  were  not  in  possession,  were  thus  liable  to  be  barred 
of  their  rights  by  a  fine  levied  (as  it  was  said)  by  the  tenant  in  pos- 
session, and  non-claim  on  their  part  within  due  time  unless  they 
were  under  some  disability.  See  Glanv.  lib.  viii.  ;  Bract,  fo.  435  b 
#g.  ;  Fleta,  fo.  443;  stat.  18  Edw.  I.  st.  4;  Thonias  of  Weyland's 
case.  Rot.  Pari.  i.  66  ;  Plowd.  857  ;  2  Black.  Comm.  348  sq.  :  Cruise 
on  Fines,  ch.  i.,  viii.  ;  Maitland,  L.  Q.  R.  voL  vi.  ]).  22  ;  P.  &  M.  Hist. 
£ng.  Law,  ii.  94  s^. 

(a)  I  think  that  this  may  be  to   the   alienation  of  conditional 

inferred   from    the    preamble    of  fees  ;  see  next  chapter  ;  nee  also 

stat.  18  £dw.  1.  c.  1,  and  from  Min*nr,   Abuses  of  the  Common 

the   doctrine  whick'  appears   by  Law,  §  50,  k  ch.  v.  sect.  5.     We 

the  preamble  of  stat.  13  Edw.  I.  nuiy  note  that  it  was  .-ettled  in 

c  1,  to  have  been  established  as  Bracton^s  time  that  if  a  tenant's 
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of  their  tenants,  their  privileges  as  superior  lords  were 
being  gradually  taken  away,  were  fain  to  assent  to  the 
compromise  of  the  question  of  tenants'  alienation 
contained  in  the  before-mentioned  statute  of  Quia 
Emptores  {b).  As  we  have  seen,  this  statute  recognized 
the  right  of  every  free  tenant  in  fee  simple  to  sell  his 
land  or  part  thereof  at  will ;  but  prohibited  the  practice 
of  subinfeudation  by  providing  that,  on  the  alienation  of 
land  to  be  held  in  fee  simple,  the  alienee  should  hold  the 
land  of  the  same  immediate  lord  and  by  the  same  services 
as  the  alienor  held  it  before.  The  Act  further  provided 
that,  on  the  alienation  in  fee  simple  of  part  of  a  tene- 
ment, the  alienee  should  hold  it  of  the  alienor's  lord 
immediately,  and  should  be  charged  with  an  amount  of 
service  to  him  proportionate  to  the  extent  of  his  purchase. 
The  statute  of  Quia  Emptores  is  still  in  force.  Its  effect 
has  been  to  secure  to  every  tenant  in  fee  the  right  to 
substitute  another  in  his  place,  as  to  the  whole  or  part 
of  his  land,  to  hold  as  long  as  the  new  tenant's  heirs 
may  last,  independently  of  the  existence  of  any  heirs  of 
the  former  tenant :  and  that  whether  the  land  were 
originally  given  to  the  former  tenant  and  his  heirs  only, 
or  to  him,  his  heirs  and  assigns  (c).  This  statute  did 
not  extend  to  those  who  held  of  the  king  as  tenants 
in  capite,  who  were  kept  in  restraint  for  some  time 
longer  (rf).  Free  liberty  of  alienation  was,  however, 
subsequently  acquired  by  them  (6') ;  and  the  right  of 
disposing  of  an  estate  in  fee  simple  by  act  inter  rivos  is 

heirs  failed  by  his  attniuder  for  have  this   etrect  ;   see  Fleta,  fo. 

felony,  his  alienation  in  fee  before  189,   191;    Hritt.   liv.   2,  ch.    3. 

committing  the  felony  could  not  §  5,  ch.  4,  §  2,  ch.  6,  §  1,  cb.  16, 

be  avoided  eitlier  by  his  lord  or  §  3  ;  both  of  which  treatises  are 

by  the  king;  Bract,  lo.  23.  29  b,  30,  of  the  time  of  Edw.  I.  and  nien- 

180  a  ;  see  also  Thomas  of  JFei/-  lion  the  statute.     But  eventually 

laiuVscasCy  Rot.  Purl.  i.  6&,  P.&  M.  the  law  was  so  settled  ;  see  Litt. 

Hist.  Eng.  Law,  ii.  14.  ss.  1,  465. 

{b)  18    Edw.    I.    c.    1  ;    ante,  {d)  As   to  this,   see   P.   &  M. 

p.  39 ;  P.  &  M.  Hist.  Eug.  Law,  Hist.  Eng.  Law,  1.  316—320. 

I  318  &  u.  (2).  (e)  See  ante,  pp.  39,  n.  (u),  48, 

(c)  Apparently    the    Act    was  n.  (y). 
not    immediately  understood    to 
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now  the  undisputed  privilege  of  every  tenant  of  such 
an  estate. 

As  a  tenant  in  fee  simple  may  alienate  his  whole  Partial 
estate,  so  he  may  dispose  of  any  part  of  it.  Thus  he  ^^l^^^^ 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his  lord, 
as  well  as  the  grant  of  his  whole  estate.  The  nature 
of  the  interests  so  created  will  be  explained  in 
subsequent  chapters. 

The  power  of  alienating  lands  by  will  was  not  gene-  Alienation  by 
rally  obtained  till  a  much  later  date  than  that  of  the  ^^ 
statute  of  Quia  Emptores.  It  has  been  mentioned  that 
freeholds  were  not  devisable  by  will  at  common  law  {J ), 
in  consequence  of  the  rule  laid  down  after  the  estab- 
lishment of  the  law  of  feudal  tenure,  that  delivery  of 
possession  in  the  tenant's  lifetime  was  necessary  to 
complete  any  gift  of  a  free  holding  of  land  (^7).  In 
certain  places,  however,  freehold  lands  were  devisable 
by  will  by  virtue  of  a  special  custom.  Thus  tenants 
in  fee  simple  of  gavelkind  lands  (ft),  and  of  lands  held 
in  burgage  (i)  in  the  City  of  London,  and  some  other 
ancient  cities  and  boroughs,  enjoyed  the  privilege  of 
devising  their  lands  (/c).  In  process  of  time  a  method 
of  devising  lands  by  will  was  covertly  adopted  by 
means  of  conveyances  to  other  parties,  to  such  nses  as 

(/)  AnUf  I).   19.     It  appears,  able    after    the    Conquest    were 

however,  that  belore  tlie  Norman  precisely  those  which   had   been 

Oonqtiest  it  was  liiwful  in  Eng-  successful    in   maintaining  their 

laud    to    disclose    of    lands     by  ancient  customs, 
writing  to  take  effect  after  death  ;  {^)  (ilanv.  vii.  1,5;  Bract,  fo. 

see  Keinble,  Codex  Diplomaticus,  38  b,  39  b,  270  a. 
introd.  VOL  i.  pp.  cviii. — cxii.  ;  (A)  AutCy  p.  59,  n.  (w). 

P.  k  M.  Hist.  Eng.  Law,  ii.  312  «y.  (i)  AnU,  p.  43. 

And   it  is  noteworthy  that  the  (k)  Bract,  fo.  49  a,  272  a,j409  b, 

places,  where  lands  were  devis-  410  ;  Litt.  ss.  167 — 169. 
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the  person  conveying  should  appoint  by  his  will(0- 
This  indirect  mode  of  devising  lands  was  intentionally 
restrained  by  the  operation  of  a  statute,  passed  in  the 
reign  of  King  Henry  VIII.  (m)  and  known  by  the  name 
of  the  Statute  of  Uses,  to  which  we  shall  hereafter  have 
occasion  to  make  frequent  reference.  But  only  five 
years  after  the  passing  of  this  statute,  lands  were 
expressly  rendered  devisable  by  will.  This  great 
change  in  the  law  was  effected  by  statutes  of  the  d2nd 
and  34th  of  Henry  VIII.  (?i),  which  empowered  tenants 
in  fee  simple  to  devise  all  their  lands  holden  in  socage, 
but  two-thirds  only  of  those  holden  by  knights*  service. 
So  that  it  was  not  until  the  year  1645,  when  all 
military  tenures  were  turned  into  socage  (o),  that  the 
right  of  devising  freeholds  by  will  became  complete 
and  universal.  At  present,  every  tenant  in  fee  simple 
fully  enjoys  the  right  of  alienating  his  lands  by  will 
under  the  Wills  Act  of  1887  (p).  As  we  have  seen  (g), 
under  the  Land  Transfer  Act,  1897  (r),  fee  simple 
estates  devised  by  will  now  vest  in  the  testator's 
executors  or  administrator  in  the  first  instance,  and 
may  be  sold  by  them  or  him  to  satisfy  the  testator's 
debts  or  testamentary  or  administration  expenses ;  but 
subject  to  this,  the  devisee  retains  the  beneficial  interest 
therein,  and  may  require  the  same  to  be  conveyed 
to  him. 

Blackstone's  explanation  of  an  estate  in  fee  simple 
is  that  a  tenant  in  fee  simple  holds  to  him  and  his 
heirs  for  ever,  generally,  absolutely  and  simply,  with- 
out mentioning  what  heirs,  but  referring  that  to  his 
own  pleasure,  or  the  disposition  of  the  law  («).     But 

(/)  Perk.  ss.  528,  537.  iq)  Ante,  p.  29. 

(m)  Stat.  27  Hen.  VIII.  c.  10.  (r)  Stat.  60  k  61  Vict.  c.  65, 

in)  Stats.  32  Heo.  VIII.  c.  1;  Part  I. 

34  &  35  Hen.  VIII.  c.  5  ;  Co.  Litt.  (*)  2  Black.  Comm.  104.    See, 

111  b,  n.  (1).  however,    3   Black.  Comm.  224, 

(o)  AnU^  p.  54.  where    the    correct    account    is 

( p)  Stat.  7  Will.  IV.  and  1  Vict.  given, 
c.  26,  8.  3. 
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the  idea  of  nominating  an  heir  to  succeed  to   the 

inheritance  has  no  place  in  the  Enghsh  law,  however 

it  might  have  obtained  in  the  Boman  Jurisprudence.  The  heir  u 

The  heir  is  always  appointed  by  the  law,  the  maxim  J^'^^'**^  ^^ 

being  Solus  Deus  hceredem  facere  potest,  nan  homo  (t) ; 

and  all  other  persons,  whom  a  tenant  in  fee  simple 

may  please  to  appoint  as  his  successors,  are  not  his 

heirs  but  his  assigns.    Thus,  a  purchaser  from  him  in  Assigns. 

his  lifetime,  and  a  devisee  under  his  will,  are  alike 

Orssigns  in   law,   claiming  in  opposition  to,   and  in 

exclusion   of  the   heir    who    would    otherwise    have 

become   entitled  (u). 

There  are  certain  exceptions  to  the  general  power  ExceptioDs  to 
of  disposition  now  incident  to  the  ownership  of  lands.  aUenation. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed  in 
the  case  of  an  infant,  or  person  under  the  age  of 
twenty-one  years  (x).  As  the  incidents  of  every  estate 
in  land  may  be  affected  by  the  personal  incapacity  of 
the  tenant,  the  modifications  made  thereby  will  be 
explained  in  a  subsequent  part  of  the  book.  In  the 
meantime,  all  that  is  said  respecting  a  tenant  of  land, 
whatever  his  estate,  must  be  understood  as  applying  to 
the  ordinary  Englishman  of  full  age  and  sound  mind. 
Other  exceptions  to  the  power  of  alienating  land  arise 
in  respect  of  the  objects  for  which  the  disposition  is 
made.  Thus  the  alienation  of  land  to  or  for  the  benefit  Alienation 
of  a  corporation  {y)  into  mortmain  (^),  otherwise  than 
under  the  authority  of  a  royal  licence  or  a  statute,  is 
a  cause  of  forfeiture  to  the  lord  of  the  fee ;  or  if  he 
fail  to  enter  within  a  year,  to  his  superior  lord  :  and 

(0  1  Reeve's  Hist.  Eng.  Law,  {y)  A  Corpointion  is  au  arti- 

105  ;  Co.  Litt  191  a,  n.  (1),  vi.  3.  ficial  pei-son,  enjoying  by  Action 

(«)  Hogan  v.  Jackton^  Cowp.  of  law   the  capacity  of  Iiolding 

805 ;  Co.  Litt.  191  a,  n.  (1),  vi.  propei*ty,    and    immoilal    exist- 

1(^  ence  ;  see  post,  ch.  xii. 

U*)  AnUf  p.  69.  (r)  See  antCy  p.  53,  n.  {in). 


into  mort- 
main. 
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charitable 
purposes. 


in  default  of  entry  thereon  by  any  mesne  lord,  to  the 
Crown  (a).  The  penalty  of  forfeiture  was  originally 
imposed  on  the  alienation  of  land  into  mortmain  in 
order  to  prevent  the  gift  of  land  to  religious  houses, 
whereby  the  king  and  the  other  lords  were  deprived 
of  the  services  and  fruits  of  tenure  (6).  And  it  waB 
formerly  necessary,  in  order  to  convey  land  into  mort- 
main without  incurring  forfeiture,  to  have  the  licence 
not  only  of  the  Crown  but  also  of  the  lord  of  the  fee 
and  every  other  mesne  lord(c).  But  in  modern  times 
the  rights  of  mesne  lords  having  become  comparatively 
trifling  (rt),  the  licence  of  the  Crown  alone  has  been 
rendered  by  Parliament  suflScient  for  the  purpose  (e). 
So  that  at  the  present  day,  if  a  corporation  be  autho- 
rized to  hold  lands  by  royal  licence  or  by  statute,  it 
will  be  no  cause  of  forfeiture  to  convey  lands  to  it. 
Again,  the  alienation  of  lands  for  charitable  purposes 
is  placed  under  severe  restrictions,  which  were  first 
imposed  by  an  Act  of  George  II.,  commonly  called  the 
Mortmain  Act  (/),  and  now  repealed  and  replaced  by 
the  Mortmain  and  Charitable  Uses  Act,  1888(^).  Under 
this  Act,  every  assurance  of  any  hereditaments,  of  any 
tenure  (h),  for  any^  charitable  uses,  is  void  (i),  unless 
made  in  accordance  with  the  requirements  of  the  Act(A;). 


(a)  Stat.  51  k  52  Vict.  c.  42, 
s.  1,  replacing  7  Edw.  I.st.  2,&  15 
Ric.  II.  c.  6.  Any  superior  lord 
must  enter  within  six  months 
after  his  inferior's  right  of  entiy 
lias  expired. 

(6)  See  aitte,  p.  53. 

(c)  2  Black.  Conim.  269  ;  Shel- 
ford  on  Mortmain,  35. 

id)  See  a7ite,  pp.  55,  57,  63. 
c)  Stat.  51  &  52  Vict.  c.  42, 
s.  2,  replacing  stat.  7  &  8  Will 
III.  c.  37. 

(/)  Stat.  9  Geo.  II.  c.  36. 

Ig)  Stilt.  51  k  52  Vict  c.  42, 
see  s.  ]  3  and  schedule ;  see  also 
Stat.  26  k  27  Vict.  c.  106. 

(/i)  See  sUt.  54  &  65  Vict, 
c.  73,  8.  3. 


(i)  See  ChnreJur  v.  Martin, 
42  Ch.  D.  312,  decided  on  the 
Act  of  George  II. 

{k)  The  assurance  must  be 
made  (i.)  by  deed  (ii.)  executed 
before  at  least  two  witnesses, 
(iii.)  twelve  mouths  at  least 
before  the  assurer's  death,  and 
(iv.)  enrolled  in  the  central 
office  of  the  Supreme  Court 
within  six  months  alter  execu- 
tion ;  and  (v.)  must  be  made  to 
take  effect  in  )iossession  imme- 
diately for  the  charitable  use 
intended  ;  and  (vi.)  must,  as  a 
rule,  be  without  any  provision 
for  the  benefit  of  the  assurer  or 
his  successors.  Condition  (iii.) 
is  not  imposed  on  sales  of  land 
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These  prohibited  the  gift  by  will  to  a  charity  of  any 
interest  in  land.  But  now,  by  an  amending  Act  of 
1891  (/),  land  may  be  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use ;  but  in  such  case  it  is 
required  to  be  sold,  as  a  rule,  within  one  year  from  the 
testator's  death.  There  are,  however,  several  charit- 
able institutions  and  objects,  in  favour  of  which 
the  restrictions  laid  on  the  gift  of  land  in  charity  are 
relaxed  (m). 


Under  a  statute  of  Elizabeth  (n),  in  terms  avoiding  Voluntary 
conveyances  made  ivith  intent  to  defrmtd  subsequent  ^^^^^^^^^^ 
purchasers,  it  was  held  that  voluntary  conveyances  of 
any  estate  in  lands,  tenements,  or  other  hereditaments 
whatsoever,  and  conveyances  of  such  estates  made  with 
any  clause  of  revocation  at  the  will  of  the  grantor,  were 
void  as  against  subsequent  purchasers  for  money  or 


to  a  charity  for  full  value. 
Aftsarances  of  personal  estate  to 
he  laid  out  in  the  purchase  of 
land  for  a  charity  are  subject 
to  similar  restrictions :  but  now, 
if  personalty  be  directed  to  be 
so  laid  out  by  will,  it  shall 
be  held  for  the  benefit  of  the 
charity  as  though  there  had 
been  no  direction  to  buy  land 
with  it.  See  .stats.  51  k  52 
Vict  c.  42,  8.  4 ;  54  &  65  Vict, 
c  73.  When  land  has  been 
already  devoted  to  charitable 
purposes,  the  conveyance  thereof 
to  other  trustees,  or  to  another 
charity  does  not  fall  within 
the  purview  of  the  Mortmain 
Act;  Walker  v.  Richardton,  2 
M.  ft  W.  882  ;  A,'0.  v.  Olyn, 
12  Sim.  84  ;  Aa/Uan  v.  Jones,  28 
Reav.  460.  By  stat  33  ft  84 
Vict  c.  84,  the  investment  on 
mortgage  of  land  of  any  money 
held  by  any  corporation  or  trus- 
tees for  any  public  or  charitable 
purpose  is  exempted  from  the 
conditions  of  the  Mortmain  Act, 
and  also  from  any  forfeiture  for 
alienation  of  land  into  mortmain. 
(0  Stat  54  ft  55  Vict  c.  73, 


s.  5  ;  sec  i2«  Bridqer,  1894,  1  Ch. 
297  ;  lU  Hume,  1895,  1  Ch.  422. 

(m)  See  stats.  61  ft  52  Vict 
c.  42,  Part  III.  ;  54  ft  56  Vict 
c.  73,  s.  10  ;  55  ft  56  Vict  c.  11, 
29  (s.  10)  ;  Shelford  on  Mort- 
main, 46—49,  57.  241,  255,  256  ; 
1  Jarm.  Wills,  202—204,  5th  ed.) ; 
Index  to  Statutes,  Mortmain,  2, 
3.  As  to  the  conveyance  of  land 
for  sites  for  schools,  see  statn. 
4ft  5  Vict.  c.  38,  SB.  2,  10,  16: 
7  ft  8  Vict  c.  37,  8.  3  ;  12  ft  13 
Vict  c.  49,  ss.  3,  4 ;  14  ft  15  Vint 
c.  24;  15  ft  16  Vict.  c.  4ft;  for 
sites  for  literary,  scientific  and 
like  institutions,  stat  17  ft  18 
Vict  c.  112,  ss.  1,  13,  14;  for 
recreation  grounds  and  play- 
grounds, stat.  22  Vict.  c.  27  ;  for 
sites  for  places  of  worship  or 
burial,  stats.  30  ft  31  Vict, 
c.  133;  36  ft  37  Vict  c.  50, 
ss.  1,  4 ;  45  ft  46  Vict.  c.  21  ;  for 
dwellings  for  tlie  working  classes, 
stat.  58  ft  54  Vict  c.  16. 

(n)  Stat.  27  Eliz.   c.   4,  made 
perpetual  by  89  Eliz.  c.  18,  s.  31  ; 
see  2  Dart  V.   ft   P.    1003  8q, 
6th  ed. 
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Yalnable  oon- 
sideiation. 


CoDTeyances 
Toid  as 
against 
creditors. 


other  valuable  consideration  (o).    The  transfer  of  pro- 
perty as  a  free  gift  is  called  a  voluntary  conveyance  ; 
while  a  conveyance  or  a  promise  is  said  to  be  made  for 
valuable  consideration,  when  something  is  exacted  in 
return  for  it ;  not  necessarily  the  payment  of  money, 
but  anything  which  is  a  burden  on  the  party  accepting 
the  conveyance  or  promise,  and  on  which  the  other 
sets  a  value  (p).    The  effect  of  this  construction  of  the 
statute  of  Elizabeth  was  that  any  person  who  made  a 
voluntary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  purchaser ;  and  the  purchaser,  even  though  he 
had  full  notice  of  the  settlement,  could  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  (q).  If,  however, 
the  settlement  were  founded  on  any  valuable  considera- 
tion, such  as  that  of  an  intended  marriage,  it  could  not 
be  defeated  (r).    And  if  one,  to  whom  land  had  been 
voluntarily  conveyed,  conveyed  the  same  to  another 
for  value,  the  latter  could  not  be  deprived  of  his  right 
to  the  land  by  subsequent  purchasers  from  the  maker 
of   the   voluntary   conveyance  («).     But   the   judicial 
interpretation  of  this  statute  with  respect  to  voluntary 
conveyances  was  removed  by  an  Act  of  1893,  since  the 
passing  of  which  no  voluntary  conveyance  of  lands, 
made  bond  fide  and  without   any   fraudulent   intent, 
can  be  defeated  by  reason  of  any  subsequent  purchase 
for  value  (f).     Voluntary  conveyances,  and  also  con- 
veyances tending  to  defraud  creditors,  though  made 

ch.  22,  8.  1  ;  Sug.  Pow.  ch.  14. 

(r)  ColviU  V.  Parker,  Cro. 
Jac.  168  ;  Sug.  Pow.  ch.  14. 

is)  Prodgers  v.  Lanqham^  1 
Sid.  133  ;  Sug.  V.  k  P.  719,  720  ; 
2  Dart.  V.  &  P.  1019,  6th  ed. 

(0  Stat.  56  &  57  Vict.  c.  21, 
passed  29th  June,  1893,  and 
saving  previous  avoidances  of 
voluntary  conveyances  under  the 
rule  in  question. 


(o)  This  construction  of  the 
Act  was  not  applied  to  volun- 
tary conveyances  to  a  charity  ; 
Bamsay  v.  Oilchrist,  1892,  A.  C. 
412. 

(;?)  See  Holmes  on  the  Com- 
mon Law  253,  267—271,  289— 
297  ;  Dart.  V.  &  P.  1003  sq., 
6th  ed.  ;  Wms.  Pers.  Prop.  159, 
15th  ed. 

iq)  Upton  V.  Bassety  Cro.  Eliz. 
444,  3  Rep.  83  a ;  Sug.  V.  &  P. 
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for  valne,  are  liable  to  become  void  as  against  creditors, 
as  -will  be  explained  in  treating  of  creditors*  rights  (u). 

Tenant  in  fee  simple  has  the  right  of  free  enjoy-  Free  enjoy- 
ment (a?)  to  the  fullest  .extent  which  is  consistent  with  ^nantLfee 
the  security  of  his  neighbours'  persons  and  property  (y).  simple. 
Thns  he  may  open  and  work  mines  (-2^),  quarry  stone, 
dig  for  gravel,  plough  up  ancient  meadow  land,  cut 
timber,  pull  down  buildings,  and  generally  commit 
what  waste  he  will  (a) ;  he  may  also  cultivate  his 
lands  as  he  likes,  or  may  build  over  them  at  his 
pleasure  (6).  But  he  must  not  do  anything  upon  his 
own  land  which  is  a  nuisance  to  his  neighbours ;  as 
carrying  on  any  occupation  which  endangers  their 
lives  or  health,  injures  their  property,  or  unreason- 
ably interferes  with  their  comfort  (c).  And  if  he  bring 
on  to  his  land  any  substance,  such  as  water  or  filth, 
which  is  not  naturally  there,  he  must  keep  it  in  at 
his  own  peril  ((Q.  As  we  shall  see  hereafter,  the  free 
enjoyment  of  a  tenant  in  fee  may  be  curtailed  by 

(tt)  Post,  ch.  XL  If  a  volun-  (2)  Except  gold  and  silver  Royal  mines. 
tary  conveyance  be  not  made  mines,  which  belong  to  the 
bond  fide  twelve  months  before  Crown  ;  The  Case  of  Mines,  1 
the  grantors  death,  or  if  bond  Plowd.  310,  336  ;  1  Black.  Comm. 
fide  possession  be  not  assumed  295  ;  A.-G.  v.  Morgan,  1891,  1 
by  the  grantee  under  a  volun-  Ch.  432.  See  ante,  p.  34. 
tary  conveyance  immediately  (a)  See  2  Inst.  299 ;  2  Black. 
npon  the  making  thereof,  and  Comra.  282. 
tnenceforwai-d  returned  to  the  (b)  See  ante,  p.  62.  The  erec- 
entire  exclusion  of  the  grantor  tion  of  new  buildings  in  London 
or  of  any  benefit  to  him  by  and  other  towns,  and  also  in  many 
contract  or  otherwise,  or  if  a  rural  districts,  is,  however,  con- 
voluntary  conveyance  reserve  a  trolled  by  statute  or  statutory 
Ufe  interest  or  power  of  revoca-  regulations ;  see  Index  to  Statutes, 
tion  to  the  grantor,  estate  duty  Metropolis  2,  Public  Health  3, 
wUl  be  payable  at  his  death  in  Towns  1  (b  5)  ;  Smith  v.  Chorley 
respect  of  the  property  conveyed  ;  District  Council,  1897,  1  Q.  B. 
see   Stat   57   &  58  Vict.   c.  30,  682,  678. 

88.  1,  2  (1  c) ;  post,  ch.  X.  (c)  See  3   Black.  Comra.  216  ; 

{x)  Ante,  p.  2.  Bac.    Abr.    Nuisance  ;    Joyce  on 

(y)  Bract  221  a,  "Licitum  est  Injunctions,  Part  I.  ch.  1,  s.  15 ; 

nnicuique    facere    in    suo    quod  Kerr  on  Injunctions,  ch.  6  ;  Seton 

damnum  injuriosum  non  eveniet  on  Judgments,  610 — 615,  6th  ed. 

vicioo ; "  see  Corporation  of  Brad-  (d)  Rylands  v.  Fletcher,  L.  R. 

fordY.  Pickles,  1895,  1  Ch.  146,  3  H.  L.  330  j  Ballani  v.  Timlin- 

A.  C.  587.  son,   29  Ch.    D.    115 ;  National 
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the  agreement  of  himself  or  his  predecessors ;  as  in 
the  case  of  land  subjected  to  rights  of  way,  rights  of 
common,  or  restrictions  in  equity  as  to  its  use. 

Involuntary  According  to  modern  law,  there  is  generally  incident 
of^Unds^^  to  ownership,  not  only  the  right  of  free  disposition, 
but  also  the  liability  to  what  may  be  called  involuntary 
alienation  of  the  thing  owned  at  the  instance  of  the 
owner's  creditors.  And  the  lands  of  a  tenant  in  fee 
simple  are  now  liable  to  be  taken  to  satisfy  his  debts 
of  every  kind,  not  only  from  his  own  hands  in  his 
lifetime,  but  also  from  the  hands  of  those  entitled 
after  his  death,  and  even  as  we  shall  see,  from  the 
hands  of  purchasers  from  him.  The  liability  of  an 
estate  in  land  to  involuntary  alienation  affords  another 
instance  of  a  matter  in  which  the  law  has  now  attained 
a  certain  uniformitj- ,  but  which  cannot  be  well  under- 
stood apart  from  its  history.  And  the  explanation 
of  creditors'  rights  against  land  involves  a  long  and 
complicated  story.  They  are,  therefore,  reserved  for 
subsequent  consideration,  more  especially  as  they  affect 
all  estates  in  land  (e).  It  may  be  useful,  however,  to 
give  here  the  outlines  of  this  liability  to  alienation  at 
the  instance  of  creditors.  From  the  thirteenth  year  of 
Edward  I.,  one-half  (/),  and  since  the  year  1888  the 
whole  ig),  of  a  man's  freeholds  has  been  liable  to  be 
taken  in  execution  of  a  judgvient  (h)  for  debt  or  damages 
against  him  ;  the  creditor  having  the  right  to  hold  the 
land  so  taken  till  his  claim  be  satisfied  out  of  the 
profits,  and  being  enabled  oi  late  years  to  obtain  a  sale 
of  the  property  and  payment  out  of  the  proceeds  (t).  A 
man  has  been  liable  to  be  divested  of  his  freeholds  upon 

Telephone  Co.  v.  Baker,   1893,  2  (gr)  Stat.   1  &  2  Vict.  c.   110, 

Ch.  186  ;  see  Ponting  v.  Nodkcs,  s.  11. 

1894,  2  Q.  B.  281.   This  principle  {h)  See  antCy  p.  24,  and  n.  (r) 

has  been  applied  to  overhanging  thereto. 

trees;   Smith  v.  Giddy,   1904,  2  (0  See    stats.     1    &    2    Vict. 

K.  B.  44S.  c.    no,    s.    13  ;    27   &   28   Vict. 

(c)  Si'c;)o.</,  ch.  xi.  c.  112,  ss.  4—6. 

(/)  Stat.  13  Edw.  I.  c.  18, 
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bankruptcy  ever  since  a  statute  of  Henry  VIII.  (k)  first 
instituted  bankruptcy  proceedings ;  the  gist  of  which, 
as  the  reader  is  probably  aware,  is  the  surrender  of  all 
a  debtor's  property  for  his  creditors'  benefit.  And  now, 
when, a  man  is  adjudged  bankrupt,  all  his  property 
becomes  divisible  amongst  his  creditors,  and  vests  at 
once  in  a  trustee  for  them  (Z).  By  the  common  law, 
as  settled  in  Edward  the  First's  reign,  the  heir  of  a 
tenant  in  fee  simple  was  liable,  to  the  extent  of  the  land 
descended  to  him,  to  satisfy  those  debts  with  the  pay- 
ment of  which  the  late  tenant  had  by  special  contract 
(that  is,  by  sealed  writing  (wi)),  expressly  charged  his 
heir.  And  this  liability  was  extended  by  an  Act  of 
William  and  Mary  (n)  to  a  devisee.  Also,  when  testa- 
mentary alienation  was  permitted  (o),  fee  simple  estates 
were  liable  to  debts  charged  thereon  by  the  tenant's 
will.  But  it  was  not  until  the  year  1883  that  they  were 
subjected  to  debts  of  the  deceased  tenant  made  without 
so  binding  his  heir.  Since  then,  however,  fee  simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
to  the  heir,  have  been  liable  to  the  payment  of  all  their 
late  owner's  debts,  including  his  ordinary  debts  incurred 
without  sealed  writing,  which  are  called  simple  contract 
debts  ip).  It  may  also  be  mentioned  here  that  special  Crown  debts. 
privileges  are  accorded  to  the  Crown  for  the  recovery  of 
debts  due  to  it,  in  the  way  of  seizure  of  the  debtor's  lands. 

So  inherent  in  ownership  is  the  right  of  aliena-  The  right  and 
tion  (q),  that  it  is  impossible  for  any  owner  to  be  a*enatfon^ 
divested  of  it,  and  yet  retain  the  other  advantages  of  inherent  in 
property.     And  in  the  same  manner  the  liability  of  ^^'^^"  ^P- 
property  to  alienation  for  debt  cannot  by  any  means  be 
got  rid  of  (r).     So  long  as  any  estate  in  land  is  in  the 
hands  of   any  person,   so   long   does   his   power  of 

(it)  Stat  34  k  35  Hen.  VIII.  c.  4.  {p)  See  stets.  8  &  4  Will.  IV. 

(0  Stat.  46  &  47  Vict.  c.  52,  c.  104 ;  32  &  33  Vict.  c.  46  ;  ante, 

s.  20.  pp.  29,  57,  74. 

{m)  -4n<«,pp.l8,n.{r),32,n.(rf).  (q)  See  a?ite,  p.  2. 

(n)  Stat  8  Will.  &  Mary  c.  14.  (r)  2    Jarm.     Wills,    854    tq., 

(o)  AnU,  p.  74.  864  sq.,  5th  ed. 

W.B.P.  6 
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disposition  continue  («),  and  so  long  also  continues  his 
liability  to  have  the  estate  taken  from  him  to  satisfy 
the  demands  of  his  creditors  (t).  And  any  attempt  to 
annex  a  general  restriction  on  alienation  to  a  gift  of  any 
property  is  void,  as  being  repugnant  to  the  gift  (u).  It 
is,  however,  possible  to  confine  the  duration  of  a  gift  to 
the  period  to  which  it  can  be  personally  enjoyed  by  the 
grantee.  Thus  one  may  give  land  to  or  in  trust  for 
another  until  he  shall  dispose  of  the  same,  or  shall 
become  bankrupt,  or  until  any  act  or  event  shall  occur 
which  would  cause  his  personal  enjoyment  thereof  to 
cease.  Personal  property  may  be  settled  in  the  same 
way  (x).  And  this  is  frequently  done.  In  such  cases, 
if  the  grantee  become  bankrupt,  or  attempt  to  make 
any  disposition  of  the  property,  it  will  not  vest  in  the 
creditors'  trustee,  or  follow  the  intended  disposition ; 
but  the  interest  which  had  been  given  to  the  grantee 
will  thenceforth  entirely  cease,  in  the  same  manner  as 
where  lands  are  given  to  a  person  for  life  his  interest 
terminates  at  his  death.  If,  however,  a  man  attempt 
to  settle  his  own  property  in  such  a  way  that  he  shall 
enjoy  the  same  until  his  bankruptcy,  on  the  happening 
of  which,  his  interest  therein  shall  cease,  and  the 
property  go  over  to  some  other  person  than  the  creditors' 
trustee,  the  attempted  settlement  will  in  general  be  void 
as  a  fraud  on  the  bankruptcy  laws  (y) .    An  exception  to 


(s)  Litt.  s.  360;  Co.  Litt. 
206  b,  223  a. 

{t)  Brandon  v.  Hobinson,  18 
Ves.  429,  438. 

(u)  See  2  Jami.  Wills,  855  *gr., 
5th  ed. ;  Williams  on  Settle- 
ments, 134—136  ;  Be  Bosher,  26 
Ch.  D.  801 ;  Be  DugdcUe,  38  Ch.  D. 
176;  Be  Elliot,  1896,  2  Ch.  353  ; 
ante,  p.  2,  n.  (c)  ;  cf.  p.  70,  n.  (q), 

(«)  Lockyer  v.  Savage,  2  Str. 
9-17  ;  ExparU  Hinton,  14  Ves.  598 ; 
Kay,  J.,  Be  Ihigdale,  38  Ch.  D. 
176,  180,  181  ;  2  Jariii.  Wills, 
8rt9  ay.,  6th  ed. 

(i/)  Higinhotham  v.  Holme,  19 


Ves.  88;  Merry  v.  Pownall,  1898, 
1  Ch.  306.  See  Lester  v.  Gar- 
land, 5  Sim.  205;  Bblme$  v. 
Penney,  3  K.  &  J.  90  ;  Brooke  v. 
Pearson,  27  Beav.  181 ;  Knight 
V.  Browne,  7  Jur.  N.  S.  894; 
Ex  parte  Mackay,  L.  R.  8  Ch. 
643 ;  Ex  parte  Jay,  14  Ch.  D.  19  ; 
Be  Detmold,  40  Ch.  D.  585; 
Mackintosh  v.  Pogose,  1896, 1  Ch. 
505 ;  Montefiore  v.  Guedalla,  1901, 
1  Ch.  435  ;  Be  Johnson,  1904,  1 
K.  B.  134  ;  Davidson,  Prec.  Couv. 
Vol.  III.  108—141,  3rd  ed.  ;  2 
Key  k  Elphinstone,  Prec.  Con  v. 
447,  n.,4thed. 
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this  rule  prohibiting  restriction  on  alienation  occurs  in 
the  case  of  a  woman,  who  is  permitted  to  have  property 
settled  on  her  in  such  a  way  that  she  cannot  when 
married  make  any  disposition  of  it  during  the  cover- 
ture or  marriage  ;  but  this  mode  of  settlement  is  of  a 
comparatively  modern  date  (z).  There  are  also  certain 
cases  in  which  the  personal  enjoyment  of  property  is 
essential  to  the  performance  of  certain  public  duties, 
and  in  which  no  alienation  of  such  property  can  be 
made ;  thus  a  benefice  with  cure  of  souls  cannot  be 
directly  charged  or  encumbered  (a).  So  oflSces  con- 
cerning the  administration  of  justice,  and  pensions  and 
salaries  given  by  the  State  for  the  support  of  the  grantee 
in  the  performance  of  present  or  future  duties,  cannot 
be  aliened  (b) ;  though  pensions  for  past  services  are, 
generally  speaking,  not  within  the  rule  (c). 

In  addition  to  the  interest  which  may  be  created  by  HuBbaiids 
alienation,  either  voluntary  or  involuntary,  there  are  ^  ^^^* 
certain  rights  conferred  by  law  on  husbands  and  wives 
in  each  other's  lands,  by  means  of  which  the  descent-of 
an  estate,  from  an  ancestor  to  his  heir,  may  partially  be 

(j)  Brandon  v.  Eobinson,  18  681  ;  Lidderdale  v.  ]>uJce  of  Mtm- 
Ves.  434  ;  TuUttt  v.  ArrMtrmig,  trosc,  i  T.  R.  248  ;  WelU  v. 
1  Beav.  1,  4  M.  &  Cr.  390  ;  Scar-  Foster,  8  M.  k  W.  149  ;  Apthorpe 
hwnugh  v.  Borman,  1  Beav.  84,  v.  Apthorpe,  12  P.  D.  192 ;  stats. 
4  M.  &  Cr.  377  ;  stat.  45  &  46  6  &  6  Edw.  VI.  c.  16  ;  49  Geo.  III. 
Vict  c  75,  8.  19  ;  Wma.  Pere.  c.  126.  Bat,  in  case  of  bank- 
Prop.  480 — 484,  493,  16tb  ed.  ruptcy,  the  whole  or  part  of  the 

(a)  Stats.    13  Eliz.  c.  20  ;   57  income  arising  from  any  office  or 

Geo.  III.  c.  99,  s.  1  ;  1  &  2  Vict.  pension  of  the  bankrupt  may  be 

c.  106,  s.  1 ;  Shaw  y.  Pritchard,  ordered  to  be  paid  to  the  trustee 

10  B.  k  C.  241 ;  Long  v.  Storie,  for  division  amongst  the  credi- 

3  De  G.  &  S.  308  ;  Hawkin»  v.  tors ;  stat.   46  k  47  Vict.  c.  52, 

OcUhercoUj  6  De  G.  M.  &  G.  1.  s.    53 ;    £x  parte   Huf/gins,    21 

But  a  sequestration  of  the  profits  Oh.  D.  85. 

of  a  benefice  may  be  obtained  in  (c)  JH'Carthi/  v.  Goold,  I  Ball  & 

execution  of  a  judgment  against,  Beatty,  387  ;  Tunstall  v.  Boothhy, 

nr  on  the  bankruptcy  of,  a  bene-  10  Sim.  542  ;  Willcock  v.  Terrell, 

ficed  clergy  man  ;  3  Black.  Com  m.  3  Ex.  D.  323,  334.     But  see  stats 

418  ;  R.  S.  C.  1883,  Order  XLIII.  28  &  29  Vict.  c.  73,  ss.  4,  5  ;  44 

rr.  3—5,  Appendix  H.,  No.  7  ;  &  45  Vict  c.  58,  s.  141  ;  Lncasv. 

stat.  46  k  47  Vict,  c  52,  s.  52.  IfarrU,  18  Q.  B.  D.  127  ;  Croicc 

[h)  Fiarty  v.  Odium,  3  1^.  Rep.  v.  Price,  22  Q.  B.  D.  429. 
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defeated.  These  rights  will  be  the  subject  of  a  future 
chapter.  If,  however,  the  tenant  in  fee  simple  should 
not  have  disposed  of  his  estate  in  his  lifetime,  or  by  his 
will,  and  if  it  were  not  swallowed  up  by  his  debts,  his 
lands  would,  at  common  law,  descend  (subject  to  any 
rights  of  his  wife)  to  the  heir  at  law.  As  we  have 
seen  {d),  under  the  Land  Transfer  Act,  1897,  a  man's 
estates  in  fee  simple  now  devolve,  on  his  death,  to  his 
executors  or  administrator  in  the  first  instance ;  but  the 
heir's  title  to  succeed  to  them,  if  not  devised  away  from 
him,  is  not  destroyed,  and  if  they  are  not  required  to 
satisfy  the  deceased  tenant's  debts  and  testamentary 
or  administration  expenses,  the  heir  can  require  the 
executors  or  administrator  to  convey  them  to  him.  The 
heir,  as  we  have  before  observed  (e) ,  is  a  person  appointed 
by  the  law.  He  is  called  into  existence  by  his  ancestor's 
decease,  for  no  man  during  his  lifetime  can  have  an  heir. 
Neino  est  hoeres  viventis.  A  man  may  have  an  heir 
apparent  or  an  heir  presumptive,  but  until  his  decease 
he  has  no  heir.  The  heir  apparent  is  the  person  who, 
if  he  survive  the  ancestor,  must  certainly  be  his  heir, 
as  the  eldest  son  in  the  lifetime  of  his  father.  The  heir 
presumptive  is  the  person  who,  though  not  certain  to  be 
heir  at  all  events,  should  he  survive,  would  yet  be  the 
heir  in  case  of  the  ancestor's  immediate  decease.  Thus 
an  only  daughter  is  the  heiress  presumptive  of  her 
father ;  if  he  were  now  to  die,  she  would -at  once  be  his 
heir ;  but  she  is  not  certain  of  being  heir,  for  her  father 
may  have  a  son,  who  would  supplant  her,  and  become 
heir  apparent  during  the  father's  lifetime,  and  his  heir 
after  his  decease.  An  heir  at  law  is  the  only  person  in 
whom  the  law  of  England  vested  property,  whether  he 
would  or  not.  If  I  make  a  conveyance  of  land  to  a 
person  in  my  lifetime,  or  leave  him  any  property  by  my 
will,  he  may,  if  he  pleases,  disclaim  taking  it,  and  in 


{d)  AnU,  pp.'29,  74. 


(d)  A  ntc,  p.  75. 
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snch  case  it  will  not  vest  in  him  against  his  will  {J). 
But  an  heir  at  law,  immediately  on  the  decease  of  his  an- 
cestor, became  at  common  law  presumptively  possessed, 
or  seised  in  law,  of  all  his  lands  ((/).  No  disclaimer  that  The  heir 
he  might  make  would  have  any  effect,  though,  of  course,  ^Sdlim? 
he  might,  as  soon  as  he  pleased,  dispose  of  the  property 
by  an  ordinary  conveyance.  Under  the  Land  Transfer  The  present 
Act,  1897  (A),  the  heir  still  succeeds  immediately  upon  ^*^' 
his  ancestor's  death  to  the  beneficial  interest  in  the 
lands  held  by  the  ancestor  in  fee  simple :  but  at  law  the 
estate  of  the  deceased  vests  at  once  in  his  executors,  if 
he  should  have  left  a  will  appointing  executors  (i) ;  and 
they  become  seised  of  the  lands  in  law  in  the  same 
manner  as  the  heir  formerly  became  seised.  And  if  the 
deceased  should  have  left  no  executor,  or  died  intestate, 
his  fee  simple  estates  vest  in  his  administrator  so  soon 
as  appointed  {k).  And  the  heir  does  not  now  acquire 
his  ancestor's  estate  at  law  (Q,  until  the  lands  have  been 
conveyed  to  him  by  the  executors  or  administrator.  In 
these  circumstances  it  does  not  appear  that  the  heir  can 
divest  himself  of  his  beneficial  title  ;  but  it  remains  to 
be  decided  whether  a  disclaimer  by  the  heir  of  the 
benefit  of  a  conveyance  made  to  him  by  the  executors 
and  administrator  can  have  any  effect. 

A  title  as  heir  at  law  is  not  nearly  as  frequent  now 
as  it  was  in  the  times  when  the  right  of  alienation  was 
more  restricted.  And  when  it  does  occur  it  is  often 
estabhshed  with  difficulty.  This  difficulty  arises  more 
from  the  nature  of  the  facts  to  be  proved  than  from  any 

(/)  Nieloton  v.    JFordsworth,  there  is  no  executor,  the  estate 

2  Swanst.  365,  372 ;   Mallott  v.  still  descends  to  the  heir,  pending 

Wilson,  1903,  2  Ch.  494.  the  appointment  of  an  adminis- 

{g)  Watkins  on  Descents,  25,  trator;   see  Re  Pilling's  Trusts, 

26  (4th  ed.  34).  26   Ch.   D.   432  ;   Be    Williains' 

ik)  Ante,  pp.  29,  74.  Tmtts,  36  Ch.  D.  231  ;  Larkin 

(i)  He  Pawley  a^vd  London  and  v.    DrysdcUe,   1   Victorian  L.  R. 

Provincial  Bank,  1900,  1  Ch.  58.  (Law)  164. 

{k)    See    ante,    pp.    29,    74 ;  (1)  Except    of    course    in    the 

Wms.  Pers.  Prop.  422,  452,  456,  case  mentioned  in  the  previous 

15th  ed.     It  appears  that,  where  note. 
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uncertainty  in  the  law.  For  the  rules  of  descent  have 
now  attained  an  almost  mathematical  accuracy,  so  that, 
if  the  facts  are  rightly  given,  the  heir  at  law  can  at  once 
be  pointed  out.  The  accuracy  of  the  law  has  arisen  by 
degrees,  by  the  successive  determination  of  disputed 
points.  Thus,  in  the  time  of  Henry  II.,  when  the  laws 
of  tenure  were  beginning  to  be  generally  developed  (?n), 
an  estate  of  inheritance  held  by  military  tenure  descended 
first  to  the  deceased  tenant's  eldest  or  only  son ;  whilst 
the  inheritance  of  a  free  sokeman,  if  anciently  divisible, 
was  shared  between  all  his  sons  ;  if  not,  it  passed  to  his 
eldest  or  youngest  son,  according  to  local  custom.  In 
default  of  sons,  all  the  daughters  succeeded  in  equal 
shares,  whether  the  late  tenant  were  sokeman  or  knight. 
If  he  had  left  no  children,  the  descendants  of  children  (n) 
were  the  next  heirs.  In  default  of  lineal  descendants, 
the  brothers  and  sisters  came  in ;  and  if  they  were  dead, 
their  children ;  then  the  uncles  and  their  children ; 
and  then  the  aunts  and  their  children  ;  males  being 
always  preferred  to  females,  and  the  inheritance  of 
males  or  females  in  equal  degree  of  kinship  being 
governed  by  the  same  rules  as  in  the  case  of  sons  or 
daughters  (o).  Bracton,  stating  the  law  of  the  King's 
Court  as  to  the  inheritance  of  land,  gives  descent  to  the 
eldest  of  several  sons  as  the  rule,  and  mentions  the 
case  of  sokemen's  land  anciently  divisible  as  an  excep- 
tion (2>).  As  the  term  free  sokemen  was  not  used  to 
denote  any  but  the  original  class  of  free  sokemen,  a 
limited  and  diminishing  number  of  men,  this  exception 
did  not  become  the  rule  for  land  held  in  socage  in  its 
later  meaning  of  free  tenure  by  certain  service  not 
military.  As  we  have  seen,  the  tenants  in  socage  (in 
this  sense  of  the  word)  included  many  whose  services 
were  originally  of  a  military  nature  {q).    The  lands  of 


(m)  Ante,  p.  15. 
(m)  Glanv.  vii.  3. 
(o)  Glanv.  vii.  4. 


\p)  Bract,  fo.  62  b,  64,  76  a. 
q)  Ante,  p.  52,  and  n.  (/). 
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these  remained  sabject  to  descent  to  the  eldest  son, 
though  their  tenure  lost  its  military  character.  And 
whenever  new  tenures  were  created  of  a  nature  to  be 
classed  as  socage,  the  land  followed  the  general  rule  of 
descent  (r) .  Thus  descent  to  the  eldest  of  several  males 
in  the  same  degree  of  kinship  was  established  as  the 
law  for  all  freehold  land,  whether  held  by  knight's 
service  or  in  socage;  except,  as  we  have  seen,  in  the 
case  of  the  custom  of  gavelkind  («).  In  Bracton's  time, 
too,  or  shortly  after,  it  was  established  that  all  descen- 
dants in  infinitum  of  any  person  who  would  have  been 
heir,  if  living,  were  allowed  to  inherit  by  right  of  repre- 
sentation. Thus,  if  the  eldest  son  died  in  the  lifetime  of 
his  father,  and  left  issue,  that  issue,  though  a  grandson 
or  granddaughter  only,  was  to  be  preferred  in  inheritance 
before  any  younger  son  (t).  The  father,  moreover,  or 
any  other  lineal  ancestor,  was  never  allowed  to  succeed 
as  heir  to  his  son  or  other  descendant.  And  it  was 
established  after  Bracton's  time,  that  kindred  of  the 
half-blood  should  be  altogether  excluded  from  inheri- 
tance (w).  The  rules  of  descent,  thus  gradually  fixed, 
long  remained  unaltered.  Lord  Hale,  in  whose  time 
they  had  continued  the  same  for  about  400  years,  was 
the  first  to  reduce  them  to  a  series  of  canons  {jc)  ;  which 
was  afterwards  admirably  explained  and  illustrated  by 
Blackstone,  in  his  well-known  Commentaries ;  nor  was 
any  alteration  made  till  the  enactment  of  the  Inheritance 
Act,  1883  (y).  By  this  Act,  amongst  other  important 
alterations,  the  father  is  heir  to  his  son,  supposing  the 
latter  to  leave  no  issue ;  and  all  lineal  ancestors  are 
rendered  capable  of  being  heirs  (z) ;  relations  of  the 


(r)  P.  k  M.    Hibt.  Eiig.  Law,  {x)  Halu'a    Hist.    Com.    Law, 

ii.  266—268.  6lli  ed.,  p.  318  9q. 

{s)  A  nte,  p.  59.  (y)  Stat.  3  &  4  Will.  IV.  c.  106, 

(0  P.  &  M.   Hist.  Eug.  Law,  amended  by  22  &  23  Vict.  e.  35, 

ii.  281—284.  as.  19,  20. 

(ii)  P.  k  M.  Hist.  Eng.  Law,  {z)  Stat.  3  &  4  Will.  IV.  c.  106, 

ii.  284  tq.,  300  aq.  ;  Litt.  s.  6.  s.  6. 
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half-blood  are  also  admitted  to  succeed,  though  only  on 
failure  of  relations  in  the  same  degree  of  the  whole 
blood  (a).  The  Act  has,  moreover,  settled  a  doubtful 
point  in  the  law  of  descent  to  distant  heirs.  The  rules 
of  descent,  as  modified  by  this  Act,  will  be  found  at 
large  in  the  ninth  chapter. 

(a)  Stat.  3  &  4  Will.  IV.  c.  106,  s.  9. 


(  89    ) 


CHAPTEE  III. 

OF  AN   ESTATE  TAIL. 

Haying  considered  the  incidents  of  the  greatest  Estate  tail, 
estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  of  his  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on 
the  decease  of  the  first  owner,  to  all  his  lawful  issue, — 
children,  grandchildren,  and  more  remote  descendants, 
so  long  as  his  posterity  endures, — in  a  regular  order 
and  course  of  descent  from  one  to  another :  and,  on 
the  other  hand,  if  the  first  owner  should  die  without 
issue,  his  estate,  if  left  alone,  will  then  determine.  An 
estate  tail  may  be  either  general^  that  is,  to  the  heirs  General  or 
of  his  body  generally  and  without  restriction,  in  which  ^P®^**^- 
case  the  estate  will  be  descendible  to  every  one  of  his 
lawful  posterity  in  due  course ;  or  special,  when  it  is 
restrained  to  certain  heirs  of  his  body,  and  does  not  go 
to  all  of  them  in  general ;  thus,  if  an  estate  be  given 
to  a  man  and  the  heirs  of  his  body  by  a  particular 
wife ;  here  none  can  inherit  but  such  as  are  his  issue 
by  the  wife  specified.  Estates  tail  may  be  also  in  tail  Male  or 
male^  or  in  tail  female ;  an  estate  in  tail  male  cannot 
descend  to  any  but  males,  and  male  descendants  of 
males ;  and  cannot,  consequently,  belong  to  any  one 
who  does  not  bear  the  surname  of  his  ancestor  from 
whom  he  inherited :  so  an  estate  in  tail  female  can 

(a)  AnUf  p.  6, 
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only  descend  to  females,  and  female  descendants  of 
females  (b).  Special  estates  tail,  confined  to  the  issue 
by  a  particular  wife,  are  not  now  common :  the  most 
usual  kinds  of  estates  tail  now  given  are  estates  in 
tail  general,  and  in  tail  male.  Tail  female  scarcely 
ever  occurs. 


Donee  in  tail. 


Tenant  in 
tail. 


The  owner  of  an  estate  tail  is  called  a  donee  in  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donm-  and  donee,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act 
proceeds,  from  the  person  for  or  towards  whom  it  is 
done.  The  owner  of  an  estate  tail  is  also  called  a 
tenant  in  tail,  for  he  holds  his  land  for  some  lord,  as 
much  as  a  tenant  in  fee  simple  (c),  only  for  a  less 
estate.  But  a  tenant  in  tail  in  possession  of  land  now 
largely  enjoys  the  advantages  of  ownership ;  and,  as 
we  shall  see,  it  has  long  been  in  his  power  to  bar  the 
entail,  and  thus  convert  his  estate  into  an  estate  in  fee 
simple.  To  explain  the  nature  of  an  estate  tail  and 
its  incidents,  we  must  refer  briefly  to  its  history. 


CoUateral 
relations 
might  inherit 
a  fee. 


The  reader  has  been  so  far  made  acquainted  with 
the  course  of  descent  of  a  fee  id)  as  to  be  aware  that, 
as  early  as  the  time  of  Henry  II.,  if  the  tenant  of  a 
fee  left  no  issue,  his  collateral  relations  were  admitted 
to  succeed  as  his  heirs  {e).  So  that  an  estate,  which 
had  been  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  only  to  his  offspring,  but  also,  in 
default  of  offspring,  to  his  other  relations  in  a  defined 
order  of  succession.  Hence  if  it  were  wished  to  confine 
the  inheritance  to  the  offspring  of  the  donee,  it  became 


(h)  Litt.  ss.  13,  14,  15.  16,  21  ;  (d)  Ante,  p.  19. 

2  Black.  Comm.  113,  114.  (e)  Ante,  p.  86. 

(c)  Ante,  \)\>.  6,  7,  37. 
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necessary  to  limit  the  estate  expressly  to  him  and  the  To  the  donee 
heirs  of  his  body  (/),  making  what  was  then  called  a  of  his  body. 
conditional  gift,  by  reason  of  the  condition  implied  in  A  conditional 
the  donation,  that  if  the  donee  died  without  such  par-  ^*  ** 
ticular  heirs,  or  in  case  of  the  failure  of  such  heirs  at 
any  future  time,  the  land  should  revert  to  the  donor  {g). 
Such  a  condition  was  especially  implied  in  a  gift  of 
land  in  frank  marriage  (/O*    In  such  cases,  therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs :  for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  (0-     But,  as  in 
the  case  of  simple  fees  (A;),  the  donee  of  a  fee  granted 
by  such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.    For  when  one  seised  of  land 
in  fee  simple  gave  it  to  another  and  the  heirs  of  his 
body,  this  was  necessarily  accomplished  by  subinfeuda- 
tion, and  the  donor  and  his  heirs  remained  the  lords 
of  the  donee  and  the  heirs  of  his  body,  who  became 
their  tenants  (Z). 

The  doctrine,  that  the  heir  can  only  claim  by  sue-  Growth  of 
cession,  not  by  purchase  (m),  was  applied  to  conditional  aSenattng 
as  well  as  simple  fees  {n).     This  enablfed  the  donee  of  land  given  to 
land  to  himself  and  the  heirs  of  his  body  to  dispose  the  heirs  of 
of  the  land  as  against  such  heirs  (o).    If,  however,  the  ^^^  ^^^y- 
donee  had  no  such  heir,  or  if  he  had  such  an  heir,  who 
afterwards  died  without  issue,  the  intention  of  the  gift 
was,  in  either  case,  that  the  land  should  revert  to  the 
donor.     No  alienation  by  the  donee  was  allowed  to 
prevent  this  in  the  former  case  (p) :  but  in  the  latter 

(/)  Bract,  fo.  17  b,  47  a,  68  b,  {k)  Ante,  \k  67. 

69  a  ;  Co.  Litt.  290  b,  n.  (1),  V.  1.  (/)  Ante,  p.  38. 

(jif)  2  Black.  Comui.  110 ;  see  (m)  Ante,  \\  68. 

P.    &    M.    Hist.    Eng.    Law,    ii.  (?i)  Bract,  lo.  17  b. 

16 — 19.  (o)  Ikacton's  Note  Book,  case 

(/i)  AnU,   p.    67  ;    Bract,    fo.  566 ;    Y.   B.   44   Edw.  III.  3   a, 

20  b.  pi.  13. 

(/)  Bract,  fo.  69  a.  (/))  Fitz.  Abr.  Fonucdoii,  63. 
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case  it  was  otherwise.  For  early  in  the  reign  of 
Edward  I.  it  seems  to  have  been  considered  that,  in 
the  case  of  a  gift  of  land  to  a  man  and  the  heirs  of  his 
body,  or  a  similar  conditional  gift,  the  birth  of  issae 
was  a  performance  of  the  condition,  so  as  to  enable  the 
donee  to  alien  in  fee.  Upon  the  birth  of  issue  therefore 
the  donee  could  dispose  of  the  land  to  another  and  his 
heirs  generally ;  and  it  was  held  that  such  alienation 
would  prevent  the  land  from  reverting  to  the  donor, 
if  the  issue  of  the  donee  came  afterwards  to  an  end  (q). 
So,  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, — conferring  what  was  afterwards  known  as  an 
estate  in  remainder  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (r) , — it  appears  that  aliena- 
tion by  the  first  donee  after  the  birth  of  issue  might 
have  deprived  such  third  person  of  his  right  to  have 
the  land,  if  the  issue  failed.  The  original  intention  of 
such  gifts  was  therefore  in  a  great  measure  defeated  ; 
originally,  on  failure  of  the  issue  the  lands  reverted  to 
the  donor,  or  remained  to  the  person  whom  the  donor 
had  appointed  to  succeed  in  that  event;  but  now 
nothing  was  requisite  but  the  mere  birth  of  issue  to 
give  the  donee  a  complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again ;  whilst 

q)  Stat.  18  Edw.  I.  c.  1,  pro-  fo.  294  (§  53),  295  (§  4);  Brittoii 

amble  ;  Fitz.  Abr.  Formedou,  62,  (ed.  Nichols),  vol.  ii.  p.  152  and 

65  ;  Plowd.  246  ;  Co.  Litt.  19  a  ;  note  (?n)  ;  Miii"or,  ch.  v.  sect.  5. 
2  iDst.  833.    Conveyance  by  fine  (r)  As  to  such  gifts,  see  Bract. 

(ante,  p.  71,  n.  (r))  seems  to  have  fo.  18  b,  67  a,  69  a,  262  b ;  Mait- 

been  used    to    bar   the    donor's  land,  L.  Q.  R.  vi.  22  ;  P.  &  M. 

right  to    the    reversion    of   the  Hist.  Eng.  Law,  iL  28 — 25. 
lands  on  failure  of  issue  ;  Fleta, 
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at  the  same  time  they  perceived  the  power  of  their 
own  families  weakened  by  successive  alienations.  To 
remedy  these  evils,  it  was  enacted  in  the  reign  of 
Edward  I.  by  the  famous  statute  De  Donis  Condition-  statute  D9 
alibus  («), — and  no  doubt  as  was  then  thought  finally  ^""' 
enacted, — that  the  will  of  the  donor,  according  to  the 
form  in  the  deed  of  gift  manifestly  expressed,  should 
be  from  thenceforth  observed ;  so  that  they,  to  whom 
the  tenement  was  given,  should  have  no  power  to  alien 
it,  whereby  it  should  fail  to  remain  unto  their  own  issue 
after  their  death,  or  to  revert  unto  the  donor  or  his 
heirs,  if  issue  should  fail. 

Since  the  passing  of  this  statute,  an  estate  given  to  a  Fee  tail. 
man  and  the  heirs  of  his  body  has  been  always  called  an 
estate  tail,  or  more  properly,  an  estate  in  fee  tail  (fcuduvi 
talliatum).  The  word  tail  is  derived  from  the  French 
word  tailler,  to  cut,  the  inheritance  being  by  the  statute 
De  Donis,  cut  down  and  confined  to  the  heirs  of  the 
body  strictly  (t) ;  but,  though  an  estate  tail  still  bears 
a  name  indicative  of  a  restriction  of  the  inheritance  from 
any  interruption  in  its  course  of  perpetual  descent  from 
father  to  son,  we  shall  find  that  in  fact  the  right  to 
establish  such  exclusive  perpetual  descent  has  long  since 
been  abolished.  When  the  statute  began  to  operate,  the  inconveni- 
inconvenience  of  the  strict  entails,  created  under  its  enSiU.  **"^*^ 
authority,  became  sensibly  felt;  children,  it  is  said,  grew 
disobedient  when  they  knew  they  could  not  be  set  aside ; 
farmers  were  deprived  of  their  leases ;  creditors  were 
defrauded  of  their  debts ;  and  innumerable  latent  entails 
were  produced  to  deprive  purchasers  of  the  land  they 
had  fairly  bought ;  treasons  also  were  encouraged,  as 
estates  tail  were  not  liable  to  forfeiture  longer  than  for 


(*)  Stet.  13  Bdw.  I.  c.  1,  called  327  a,  n.  (2)  ;  Wright's  Tenures, 

also  the  Statute  of  Westminster  187 ;     2     Black.     Comm.     112 ; 

the  Second.  P.  k  M.  Hist.  £ng.  Law,  iL  19, 

(/)  Litt.  s.  18  ;  Co.  Litt.  18  b,  n.  (6). 
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Alienation  by 
tenant  in  tail. 


Principle  of 
recompense 
in  Talue  bar- 
ring issue  in 
tail. 


Taltarum'n 
cage. 


the  tenant's  life  {u).  The  nobility,  however,  woald  not 
consent  to  a  repeal,  which  was  many  times  attempted  by 
the  commons  (ar),  and  the  Act  has  never  been  directly 
repealed.  But  at  length  means  were  found  of  evading 
its  operation;  for  the  judges,  in  construing  the  statute, 
had  admitted  a  principle,  which  afterwards  gave  a  handle 
to  overturn  it  altogether.  It  was  held  that  if  the  tenant 
in  tail  disposed  of  the  land,  but  left  assets,  or  lands  of 
equal  value,  to  his  issue,  the  issue  were  bound  to  abide 
by  his  alienation  of  the  entailed  lands  {y).  This  seems 
fair  enough,  but  the  principle  of  recompense  in  value 
was  afterwards  extended  so  as  to  bar  the  issue  from 
asserting  their  rights  to  the  entailed  lands,  if  a  mere 
judgment  had  been  given  entitling  them  to  recover  from 
some  other  person  lands  of  equal  value  instead.  It  is 
uncertain  when  this  extension  of  the  principle  was  first 
admitted  {z) :  but  it  was  recognized  in  a  case,  called 
Taltariim's  case,  decided  in  the  twelfth  year  of  the  reign 
of  King  Edward  IV.  (a).  And  as  the  principle  so 
extended  was  allowed  to  hold  good,  although  the 
judgment  for  recovery  in  value  had  been  obtained  by 
collusion  with  the  tenant  in  tail,  the  result  was  to 
secure  thft  practical  abolition  of  the  law  of  entail.  For 
it  became  possible  for  any  one  possessed  of  land  as 
tenant  in  tail  to  get  rid  of  the  entail  by  taking  the 
requisite  judicial  proceedings. 


By  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,  the  highest  form  of  real  action, 
was  not  only  conclusive  of  the  right  to  the  land,  as 
between  the  parties  to  the  action,  but  barred  all  other 


(?0  2  Black.  Coinm.  116. 

{z)  2  Cm.  Rec.  9,  10, 
3rd  ed. 

{y)  2  Cru.  Rec.  214—217  ; 
Litt.  8.  712;  Co.  Litt.  373  b, 
note  (2),  374  b. 

{z)  See  an  article  by  Sir  H.  W. 


Elphinstone,  L.  Q.  R.  vi.  280. 

(a)  Y.  B.  12  Edw.  IV.  19, 
translated  in  Tudor's  Leading 
Cases  on  Keal  Property,  695, 
3id  ed. ;  Cm.  Kec.  217—219  ;  see 
L.  Q.  R.  ix.  1,  xii.  801. 
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persons'  claims  nnless  promptly  asserted  (&).  This 
afforded  to  a  tenant  in  possession  of  land  an  opportunity, 
in  certain  cases,  of  defeating  the  lawful  claims  of  others 
to  the  land,  hy  suffering  a  recovery  of  the  land  to  be  Suffering  a 
obtained  in  a  collusive  action  brought  against  him.  Such  ^^o^^^- 
proceedings  were  in  fact  used  to  deprive  termors  of  their 
leases,  and  by  ecclesiastics  to  evade  the  statute  of 
Mortmain  (c),  until  it  was  provided  by  statute  (d)  that 
in  such  cases  collusive  recoveries  might  be  falsified,  or 
annulled  (e).  And,  under  the  statute  De  Bonis y  if  a 
tenant  in  tail  merely  suffered  judgment  for  the  recovery 
of  his  lands  to  be  obtained  in  a  friendly  action  against 
him,  it  was  held  that  his  issue  after  his  death  might 
falsify  the  recovery,  and  gain  possession  of  the  entailed 
lands  (/).  Recourse  was  had  therefore  to  the  law  of 
warranty  (^),  whereby  one,  who  had  warranted  the  title  Warranty. 
to  lands  given  by  him  to  another,  was  liable  to  be  vouched  Vouching  to 
to  tcarranty,  that  is,  called  upon  to  defend  any  action  ^^^^^'^'^y- 
brought  to  recover  the  lands,  and  to  be  adjudged  to 
render  to  his  donee  lands  of  equal  value,  if  he  failed  in 
his  defence  (/<).  The  tenant  in  tail  then,  on  the  collu- 
sive action  being  brought,  vouched  to  warranty  some 
third per8on,presumed to  have  been  the  original  grantor 
of  the  estate  tail.  This  third  person  was  accordingly 
called  upon ;  who,  in  fact,  had  had  nothing  to  do  with 
the  matter;  but,  being  a  party  in  the  scheme,  he 
appeared  in  Court  and  admitted  the  alleged  warranty, 
and  then  allowed  judgment  to  go  against  him  by  default. 
Whereupon  judgment  was  given  for  the  demandant  or 
plaintiff,  to  recover  the  lands  from  the  tenant  in  tail ; 
and  the  tenant  in  tail  had  judgment  empowering  him  to 
recover  a  recompense  in  lands  of  equal  value  from  the 

(b)  See    ante,    p.   71,   n.  (z) ;  {e)  Cru.  Rec.  2—4,  187,  356. 
F.    N.   B.   6;  Co.  Litt.  254  b;  (/)  Litt.    ss.     688—690;   Co. 
P.  &  M.  Hi«t.  Eng.  Law,  ii.  75.  Litt.  361  a. 

(c)  See  ante,  pp.  53,  75.  {g)  See  anU,  pp.  38,  67. 

\d)  See  stat«.  6  Edw.  I.  c.  11  ;  (/*)  See  Glaiiv.  lib.  iii.  ;  Bract. 

13   ¥Aw,  I.  c  3,  4.  32  ;  21  Heii.       fo.  380  sq. 
VIII.  c.  1.5  ;  Co.  Litt.  46  a. 
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defaulter,  who  had  thus  cruelly  failed  in  defending  his 
title  (0-  If  any  such  lands  hud  been  recovered  under 
the  judgment,  they  would  have  been  held  by  the  tenant 
for  an  estate  tail,  and  would  have  descended  to  the  issue, 
in  lieu  of  those  which  were  lost  by  the  warrantor's 
default  (A:).  But  the  defaulter,  on  whom  the  burden 
was  thus  cast,  was  a  man  who  had  no  lands  to  give, 
some  man  of  straw,  who  could  easily  be  prevailed  on  to 
undertake  the  responsibility ;  and,  in  later  times,  the 
crier  of  the  Court  was  usually  employed.  Still,  on  the 
principle  above  stated©,  the  mere  judgment  for  recovery 
in  value  was  held  to  preclude  the  issue  from  subse- 
quently asserting  their  right  to  the  lands;  so  that  their 
claim  was  effectually  defeated,  and  the  estate  tail  was 

Entail  barred,  said  to  be  hari'ed.  And  not  only  were  the  issue  barred 
of  their  right,  but  the  donor,  who  had  made  the  grant, 
and  to  whom  the  lands  were  to  revert  on  failure  of  issue. 

The  reversion  had  his  reversion  barred  at  the  same  time  {m) .  So  also 
all  estates  which  the  donor  might  have  given  to  other 
persons,  expectant  on  the  decease  of  the  tenant  in  tail 
without  issue  (and  which  estates,  as  we  have  seen  (w). 

And  re-  are  called  remainders  expectant  on  the  estate  tail),  were 

equally  barred.  The  demandant,  in  whose  favour  judg- 
ment was  given,  became  possessed  of  an  estate  in  fee 
simple  in  the  lands ;  for  in  a  recovery  the  lands  were 
always  claimed  in  fee  simple  (o),  and  the  demandant, 
being  a  friend  of  the  tenant  in  tail,  of  course  disposed 
of  the  estate  in  fee  simple  according  to  his  wishes. 

Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  ground,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community  ;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable;  and  proceedings  on  the 

(i)  Co.    Litt.   361    b  ;    Black.  (m)  2  Black.  Comm.  360 ;  Cm. 

Comni.  358.            *  Rec.  187, 268. 

(k)  2  Black.  Comm.  360.  (n)  Ante,  p.  92. 

(/)  Ante,  p.  94.  (o)  Co.  Litt.  9  b  ;  Cru.  Rec.  15. 
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principle  of  those  above  related,  under  the  name  of 
suffering  cojiiinon  recoveines,  maintained  their  ground  Common 
and  long  continued  in  common  use  as  the  undoubted  '^^^®^^®®- 
privilege  of  every  tenant  in  tail.  The  right  to  suffer 
a  common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  (p).  Complex,  however,  as 
the  proceedings  above  related  may  appear,  the  ordinary 
forms  of  a  common  recovei-y  in  later  times  were  more 
complicated  still;  for  it  was  found  expedient  not  to 
bring  the  collusive  action  against  the  tenant  in  tail 
himself,  but  that  he  should  come  in  as  one  vouched  to 
warranty  {q).  The  lands  were,  therefore,  in  the  first 
place  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 
and  who  was  called  the  tenant  to  the  prcecipe  or  writ  (r).  Tenant  to  the 
The  proceedings  then  took  place  in  the  Court  of  Common  P^'®^*P®- 
Pleas,  which  had  an  exclusive  jurisdiction  in  all  real 
actions.  A  regular  writ  was  issued  against  the  tenant 
to  the prcBcipe  by  another  person,  called  the  demandant ;  Demandant. 
the  tenant  in  tail  was  then  vouched  to  warranty  by  the 
tenant  to  the  prcBcipe,  The  tenant  in  tail,  on  being 
vouched,  then  vouched  to  warranty  in  the  same  way  the 
crier  of  the  Court,  who  was  called  the  common  vouchee. 
The  demandant  then  craved  leave  to  imparl  or  confer 
with  the  last  vouchee  in  private,  which  was  granted  by 
the  Court ;  and  the  vouchee,  having  thus  got  out  of 
Court,  did  not  return  ;  in  consequence  of  which  judg- 
ment was  given  in  the  manner  before  mentioned,  on 
which  a  regular  writ  was  directed  to  the  sheriff  to  put 

(p)  Mary  PortingioTfCt  caatj  10  veyance  to  the    tenant    to    the 

Bap.  35  b  ;  Co.  Litt.  224  a,  879  b»  praecipe  appeared  to  he  execatcd 

D.  (1) ;  Fearne  C.  R.  260 ;  2  BI.  before   the  end  of  the  term   in 

Com.     116  ;     Dawkins    v.   Lard  which  the  recovery  was  suffered  ; 

PevThyn,  6  Ch.  D.  818,  4  App.  1   Prest.  Con.  61  aq.  ;  Qaodright 

Cas.  51.  d.  Burton  v.  Migby,  6  T.  Rep. 

Cq)  See  Cm.  Rec.  244  sq.  177.     Recoveries,   being  in  form 

(r)  By  Stat.  14  Geo.  II.  c.  20,  judicial  proceedings,  could  only 

commonly    called    Mr.    Pi^^ott's  be  suffered  in  term  time. 
Act,  it  was  sufficient  if  the  con- 

W.R.P.  7 
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the  demandant  into  possession  («).  The  proceedings,  as 
may  be  supposed,  necessarily  passed  through  numerous 
hands,  so  that  mistakes  were  not  unfrequently  made, 
and  great  expense  was  always  incurred  (t).  To  remedy 
this  evil  an  Act  of  Parliament  {u)  was  accordingly  passed 
in  the  year  1833,  on  the  recommendation  of  the  corn- 
Recoveries  missioners  on  the  law  of  real  property.  This  Act, 
which  in  the  wisdom  of  its  design,  and  the  skill  of  its 
execution,  is  quite  a  model  of  legislative  reform,  abolished 
the  whole  of  the  cumbrous  and  suspicious-looking 
machinery  of  common  recoveries.  It  has  substituted 
in  their  place  a  simple  deed,  executed  by  the  tenant 
in  tail  and  inroUed,  formerly  in  the  Court  of  Chancery, 
and  now  in  the  Central  OflSce  of  the  Supreme  Court  (x)  : 
by  such  a  deed,  a  tenant  in  tail  in  possession  is  now 
enabled  to  dispose  of  the  lands  entailed  for  an  estate 
in  fee  simple ;  thus  at  once  defeating  the  claims  of  his 
issue,  and  of  all  persons  having  any  estates  in  remainder 
or  reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.     There 
was  another  assurance  as  efifectual  in  defeating  the 
claim  of  the  issue,  though  it  was  inoperative  as  to 
A  fine.  the  remainders  and  reversion.     This  was  a  fine.     The 

nature  of  a  fine  and  its  effect  in  barring  all  claims  to 
the  land  not  made  within  a  year  and  a  day  afterwards 
have  been  previously  explained  (y).  If  a  fine  were  levied 
of  entailed  lands,  the  rights  of  the  issue  and  of  those 
to  whom  the  reversion  belonged,  were  expressly  saved 
by  the  statute  De  Bonis  {z)  from  being  barred  under 

{$)  Cm.  Rec,  ch.  1,  p.  12.  (x)  The    inrolmeut    must    be 

\t)  See  Ist  Report  of  Real  Pro-  within  six  culendar  months  after 

perty  Commissionera,  26.  the    execution;    sect.    41.      See 

(w)  •*  An  Act  for  the  abolition  sect.   74  ;    staU.   36  &  37   Vict. 

of  fines  and  recoveries,  and  for  c.  QQ^  ss.  16,  77 ;  42  &;  43  Vict. 

the  substitution  of  more  simple  c.  78  ;  R.  S.  C,  1883,  Ord.  LXI. 

modes  of  assurance."    Stat.  3  &  r.  9. 

4  Will.  IV.  c.  74,  drawn  by  Mr.  (y)  AwLe,  pp.    71,   n.    (t),   92, 

Brodie ;  1  Hayes's  Conveyancing,  n.  {q). 

155.  (z)  Stat.  13  Edw.  I.  c.  1. 
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the  old  doctrine  of  non-claim.  The  power  of  barring 
fatnre  claims  was  taken  from  fines  in  the  reign  of 
Edward  III.  (a) ;  but  it  was  again  restored,  with  an 
extension,  however,  of  the  time  of  claim  to  five  years, 
by  statutes  of  Richard  III.  (b)  and  Henry  VII.  (c) ;  by 
which  statutes  also  provision  was  made  for  the  open 
proclamation  of  all  fines  several  times  in  Court,  during  Proclama- 
which  proclamation  all  pleas  were  to  cease ;  and  in  order  ^^^'^' 
that  a  fine  might  operate  as  a  bar  after  non-claim  for 
five  years,  it  was  necessary  that  it  should  be  levied  with 
proclamations  (d).  A  judicial  construction  of  the  statute 
of  Henry  YII.  (e),  quite  apart,  as  it  should  seem,  from 
its  real  intention  (/),  gave  to  a  fine  by  a  tenant  in  tail 
the  force  of  a  bar  to  his  issue  after  non-claim  by  them 
for  five  years  after  the  fine  ;  and  this  construction  was 
confirmed  by  a  statute  of  the  reign  of  Henry  VIII., 
which  made  the  bar  immediate  (g).  Since  this  time 
the  effect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
abolition  ;  which  took  place  at  the  same  time,  and  by  Fin^ 
the  same  Act  of  Parliament  (/t),  as  the  abolition  of  ^  ^^ 
common  recoveries.  A  deed  inroUed  in  the  Central 
OfiBce  of  the  Supreme  Court  (i)  is  now  substituted,  as 
well  for  a  fine,  as  for  a  common  recovery. 

(a)  SUt.  34  £dw.  III.  c.  16,  a  (e)  Bro.  Abr.  tit.  Fine,  pL  1  ; 

canons  specimen  of  the  concise-  Dyer,  3a  ;  Co.  Litt.  121  a,  n.  (1) ; 

neaa  of  ancient  Acts  of  Parlia-  Cruise  on  Fines,  173. 

nient     This  is  the  whole  of  it :  (/)  4  Reeve's  Hist.  £ng.  Law, 

'*Also  it  is  accorded    that  the  135,138;  1  Hallam's  Const.  Hist. 

plea  of  non-claim  of  fines,  which  14,  17.     The  deep  designs  attri- 

from  henceforth  shall  be  levied,  bnted  by  Blackstoue  (2  Black, 

shall  not  he  taken  or  holden  for  Comm.     118,    354)    and    some 

auy  bar  in  time  to  come."  others  to    Henry  VII.   in    pro- 

{b)  1  Ric.  III.  c.  7.  curing  the  passing  of  this  statute, 

(e)  4  Hen.  VII.  c.  24  ;  see  also  are  shown  by  the  above  writers 

6tat.  31  Eliz.  c.  2.  to  have  most  probably  had  no 

(d)  By  Stat.  11  &  12  Vict.  c.  70,  existence, 

all  fines  heretofore  levied  in  the  (g)  32  Henr}'  VIII.  c.  36. 

Conrt  of  Common  Pleas  sliall  be  (h)  S  k  A  Will.  IV.  c.  74. 

conclusively  deemed  to  have  been  (t)  Stats.  36  k  37  Vict.  c.  66, 

levied  with   proclamations,   and  ss.  16,  77  ;  42  &  43  Vict.  c.  78 ; 

.shall  have  the  force  and  effect  of  R.  S.  C,  1883,  Ord.  LXL,  r.  9. 
fines  with  proclamations. 

7—2 
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Although  strict  and  continuous  entails  have  long  been 
virtually  abolished,  their  remembrance  seems  still  to 
linger  in  many  country  places,  where  the  notion  of  heir 
land,  that  must  perpetually  descend  from  father  to  son, 
is  still  to  be  met  with.  It  is  needless  to  say  that  such 
a  notion  is  quite  incorrect.  In  families  where  the 
estates  are  kept  up  from  one  generation  to  another. 
Settlements,  settlements  are  made  every  few  years  for  this  purpose  ; 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband ;  the  wife  has  an  allowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.  Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,  the  eldest  son  who  muy  be  horn  of  the 
man'iage  is  made  hy  the  settlement  tenant  in  tail.  In 
case  of  his  decease  without  issue,  it  is  provided  that  the 
second  son,  and  then  the  third,  should  in  like  manner 
be  tenant  in  tail,  and  so  on  to  the  others  :  and  in  default 
of  sons,  the  estate  is  usually  given  to  the  daughters  (jf). 
By  this  means  the  estate  is  tied  up  till  some  tenant  in 
tail  attains  the  age  of  twenty-one  years ;  when  he  is 
able  with  the  consent  of  his  father,  who  is  tenant  for 
life,  to  bar  the  entail  with  all  the  remainders.  Dominion 
is  thus  again  acquired  over  the  property,  which  dominion 
is  usually  exercised  in  a  re-settlement  on  the  next  gene- 
ration ;  and  thus  the  property  is  preserved  in  the  family. 
Primo-  Primogeniture,  therefore,  as  it  obtains  among  the  landed 

geniture.  gentry  of  England,  is  a  custom  only,  and  not  a  right ; 

though  there  can  be  no  doubt  that  the  custom  has 
originated  in  the  right,  which  was  enjoyed  by  the  eldest 
son,  as  heir  to  his  father,  in  those  days  when  estates 
tail  could  not  be  barred.  Primogeniture,  as  a  custom, 
has  been  the  subject  of  much  remark  (k) .   Where  family 

U)  See  the  form  of  a  deed  of  (k)  See  2  Adam  Smith's  Wealth 

srtttlement  given  ii»  Part  VI.  post.       of  Nations,  181,  Al'CuUocli's  ed. 
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honours  or  family  estates  are  to  be  preserved,  some  such 
device  appears  necessary.  But,  in  other  cases,  strict 
settlements  of  the  kind  referred  to  seem  fitted  rather  to 
maintain  the  posthumous  pride  of  present  owners,  than 
the  welfare  of  future  generations.  The  policy  of  the 
law  is  now  in  favour  of  the  free  disposition  of  all  kinds 
of  property ;  and  as  it  allows  estates  tail  to  be  barred, 
so  it  will  not  permit  the  object  of  an  entail  to  be  accom- 
plished by  other  means,  any  further  than  can  be  done 
by  giving  estates  to  the  unborn  children  of  living  persons. 
Thus,  an  estate  given,  after  the  death  of  an  unborn  childy 
to  his  children,  would  be  absolutely  void  (Z).  The  desire  A  perpetuity, 
of  individuals  to  keep  their  name  in  memory  has  often 
been  opposed  to  this  rule  of  law,  and  many  shifts  and 
devices  have  from  time  to  time  been  tried  to  keep  up  a 
perpetual  entail,  or  something  that  might  answer  the 
same  end  {in).  But  such  contrivances  have  invariably 
been  defeated :  and  no  plan  can  be  now  adopted  by 
which  lands  can  with  certainty  be  tied  up,  or  fixed  as  to 
their  future  destination,  for  a  longer  period  than  the 
lives  of  existing  persons  and  a  term  of  twenty-one  years 
after  their  decease  (n). 

Whenever  an  estate  tail  is  not  an  estate  in  possession  When  the 
but  is  preceded  by  a  life  interest  to  be  enjoyed  by  some  preceded  by  a 
other  person  prior  to  the  possession  of  the  lands  by  the  ^^^®  interest. 
tenant  in  tail,  the  power  of  such  tenant  in  tail  to  acquire 
an  estate  in  fee  simple  in  remainder  expectant  on  the 
decease  of  the  tenant  for  life  is  subject  to  some  limita- 
tion.    In  the  time  when  an  estate  tail,  together  with  The  concur- 
the  reversion,  could  only  be  barred  by  a  recovery,  it  was  first  tenant 
absolutely  necessary  that  the  first  tenant  for  life,  who  ^^^}^^  ^®* 


quired. 


and  M*CulIoch'8  n.  xix.,  vol.  4,  1  East,  452;  WkUby  y.  Mitchell, 

p.  441.  See  also  Trait^s  de  Legis-  44  Ch.  D.  85. 
lation  Civile  et  Finale,  ouvrage  (m)  See  Fearne,  253  sq.  ;  Main- 

«xtrait  des   Manusciits  de   Ben-  waring  v.  Baxter,  5  Ves.  458. 
tbam,    par    Dumont,    torn.     1,  (it)  Fearue,  C,  R.  430  sq.    The 

p.  307.  period  of   gestation   is  also   in- 

(l)  Hay  V.  Earl  of  Coventrify  3  eluded,  if  gestation  exist  ;  CadpIL 

T.  Rep.  86 ;  BrudeneJl  v.  Elwcs,  v.  Palmer,  7  Hli^li,  N.  S.  202. 
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had  the  possession  of  the  lands,  shoald  concur  in  the 
proceedings ;  for  no  recovery  could  be  suffered,  unless 
on  a  feigned  action  brought  against  the  tenant  seised  of 
the  freehold  (o).  This  technical  rule  of  law  was  also  a 
valuable  check  on  the  tenant  in  tail  under  every  ordinary 
settlement  of  landed  property ;  for,  when  the  eldest  son 
(who,  as  we  have  seen,  is  usually  made  tenant  in  tail) 
came  of  age,  he  found  that,  before  he  could  acquire  the 
dominion  expectant  on  the  decease  of  his  father,  the 
tenant  for  life,  he  must  obtain  from  his  father  consent 
for  the  purpose.  Opportunity  was  thus  given  for  pro- 
viding that  no  ill  use  should  be  made  of  the  property  (p). 
When  recoveries  were  abolished,  the  consent  formerly 
required  was  accordingly  still  preserved,  with  some  little 
modification.  The  Act  abolishing  recoveries  has  estab- 
lished the  office  ot  protector,  which  almost  always  exists 
during  the  continuance  of  such  estates  under  the  settle- 
ment as  may  precede  an  estate  tail.  And  the  consent 
of  the  protector  is  required  to  be  given,  either  by  the 
mainderb  and  same  deed  by  which  the  entail  is  barred,  or  by  a  separate 
reversions.  deed,  to  be  executed  on  or  before  the  day  of  the  execu- 
tion of  the  former,  and  to  be  also  inrolled  in  the  Central 
Office  of  the  Supreme  Court  at  or  previously  to  the  time 
of  the  inrolment  of  the  deed  which  bars  the  entail  {q). 
Without  such  consent  the  remainders  and  reversion 
cannot  be  barred  (r).  In  ordinary  cases  the  protector  is 
the  first  tenant  for  life  under  the  settlement,  in  analogy 
to  the  old  law  (a) ;  but  a  power  is  given  by  the  Act,  to 
any  person  entailing  lands,  to  appoint,  in  the  place  of 
the  tenant  for  life,  any  number  of  persons,  not  exceeding 
three,  to  be  together  protector  of  the  settlement  during 
the  continuance  of  the  preceding  estates  (t) ;  and,  in 


Protector. 


His  consent 
required  to 
bar  re- 


(o)  Cru.  Rec.  21.  See,  however, 
Stat.  14  Geo.  II.  c.  20. 

(i?)  See  First  Report  of  K»tal 
Property  Commisaionen',  p.  82. 

(g)  Stats.  3&4  Will  lV.c.74, 
sa.  42—47  ;  36  &  87  Vict.  c.  (Jb, 


ss.  16,  77  ;  42  k  48  Vict.  c.  78  ; 
R.  S.  C,  1888,  Ord.  LXI.,  r.  9. 

(r)  Stat  3  &  4  Will.  IV.  c.  74, 
ss.  34,  35. 

(s)  Sect.  22. 

\t)  Sect  32. 
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such  a  case,  the  consent  of  such  persons  only  need  be 
obtained  in  order  to  effect  a  complete  bar  to  the  estate 
tail,  and  the  remainders  and  reversion.    The  protector 
is  under  no  restraint  in  giving  or  withholding  his  con- 
sent, but  is  left  entirely  to  his  own  discretion  (u).   If  he  The  issae  may 
should  refuse  to  consent,  the  tenant  in  tail  may  still  by  without  pro- 
deed  inroUed  bar  his  own  issue ;  as  he  might  have  done  tector's 
before  the  Act  by  levying  a  fine;  but  he  cannot  bar 
estates  in  remainder  or  reversion.    And  if  the  tenant 
were  not  the  original  donee  in  tail,  but  had  become 
entitled  by  descent  (uu),  he  can  so  bar  all  the  issue  of 
the  original  donee  in  tail  {v).  The  consequence  of  such  a 
limited  bar  is,  that  the  tenant  acquires  a  disposable 
estate  in  the  land  for  so  long  as  he,  or  the  original 
donee  in  tail,  has  any  issue  or  descendants  living,  and 
no  longer ;  that  is,  so  long  as  the  estate  tail  would  have 
lasted  had  no  bar  been  placed  on  it.   This  is  called  a  base 
fee  (ir).     But,  when  such  issue  fail,  the  persons  having  Base  fee. 
estates  in  remainder  or  reversion  become  entitled. 
When  the  estate  tail  is  in  possession,  that  is,  when  there  Estate  tail  in 
is  no  previous  estate  for  life  or  otherwise,  there  can  very  possession. 
seldom  be  any  protector  (x),  and  the  tenant  in  tail  may, 
at  any  time  by  deed  duly  inrolled,  bar  the  entail,  re- 
mainders and  reversion  at  his  own  pleasure.  And  where 
a  previous  estate  for  life  exists,  it  does  not  confer  the  Life  estate 
office  of  protector,  unless  it  be  created  by  the  same  de^o?wm. 
settlement  which  created  the  estate  tail ;  so  that  a 
tenant  in  tail  in  remainder  expectant  on  an  estate  for 
life,  created  by  some  prior  deed  or  will,  may  bar  the 

[u)  Stat.  3&4,  Will.  IV.  c.  74.  for  life  entitled  under  the  settle- 

ss.  36,  37.  ment  in  ])riority  to  the  estate  tail), 

(w«0  Ante,  p.  90.  by  deed  inroUed  executed  by  the 

(t)  Stat.  8  &  4  Will.  IV.  c.  74,  person    who    would    have    been 

!*s.  34,  40,  41.  actual  tenant  in  tail  if  the  estate 

(u?)  A  base  fee  may  be  enlarged  tail  had  not  been  converted  into 

into  a  fee  simple  absolute  (i.e.,  a  base  fee  ;  stat.  3  &  4  Will.  IV. 

the  remainders  and  reversion  may  c.  74,  s.  19  :  Bankes  v.  Umall,  36 

be  barred),  after  the  protectorship  C'h.  D.  716. 

of  the  settlement  has  come  to  an  {x)  See  Su^d.   V.   k  P.    598, 

end  (as  by  the  death  of  a  tenon t  11th  cd. 
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entail,  remainders  and  reversion,  without  the  consent 
of  the  tenant  for  life  under  such  prior  deed  or  will  ( //). 

Estate  tail  The  above-mentioned  right  of  a  tenant  in  tail  to  bar 

theCrown  as    ^^^  entail  is  Subject  to  a  few  exceptions ;  which,  though 

the  reward  of   of  not  very  frequent  occurrence,  it  may  be  as  well  to 

services.  mention.    And,  first,  estates  tail  granted  by  the  Crown 

as  the  reward  for  public  services  cannot  be  barred  so 

long  as  the  reversion  continues  in  the  Crown.     This 

restriction  was  imposed  by  an  Act  of  Parliament  of  the 

reign  of  Henry  VIII.  {z)y  and  it  has  been  continued  by 

the  Act  by  which  fines  and  recoveries  were  abolished  (a). 

There  are  also  some  cases  in  which  entails  have  been 

created  by  particular  Acts  of  Parliament,  and  cannot 

be  barred. 

Tenant  in  tail  Again,  an  estate  tail  cannot  be  barred  by  any  person 
bilfty^Jnssue  ^'^^0  is  tenant  in  tail  after  possibility  of  issue  extinct. 
extinct.  This  can  only  happen  where  a  person  is  tenant  in 

special  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife  ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  {b)  ;  the  possibility  of  his  having  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wife.  A  tenancy  of  this  kind  can 
never  arise  in  an  ordinary  estate  in  tail  general  or 
tail  male ;  for  so  long  as  a  person  lives,  the  law  con- 
siders that  the  possibility  of  issue  continues,  however 
improbable  it  may  be  from  the  great  age  of  the  party  (c). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited  from   suffering  common  recoveries   by  a 

(y)  Berrington    v.    ScoU,     32  Oiffard,  1903, 1  Ch,  866. 

L.  T.  N.  S.  125.  (6)  Litt.  ss.  82,  33  ;  2  Black. 

(2)  Stat.  34  &  35  Hen.  VIII.  Comm.  124. 

c.  20  ;  Cru.  Rec.  318.  (c)  Litt.  s.  34  ;  Co.  Litt.  40  a. 

(a)  Stat.  3  &  4  Will.  IV.  c.  74,  2    Black.    Comm.    125  ;    Jee    v. 

8.  18  ;  Dvke  of  Grafton* s  case,  5  Aitdley,  1  Cox,  324. 
Bill".    X.    C.    27  :  Rohhrnon    v. 
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statute  of  the  reign  of  Elizabeth  (d),  and  a  similar 
prohibition  is  contained  in  the  Fines  and  Recoveries 
Act  {e).  But,  as  we  have  before  remarked  (/),  tenancies 
in  special  tail  are  not  now  common.  In  modern  times, 
when  it  is  intended  to  make  a  provision  for  the  children 
of  a  particular  marriage,  estates  are  given  directly  to 
the  unborn  children,  which  take  effect  as  they  come 
into  existence :  whereas  in  ancient  times,  as  we  shall 
hereafter  see  (g),  it  was  not  lawful  to  give  any  estate 
directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Recoveries  Act ;  for  the  future  it  has 
been  abolished.  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given  by  any 
of  his  ancestors.  After  the  decease  of  the  husband,  a 
woman  so  tenant  in  tail  exprovuione  vin  was  prohibited  Tenant  in  tail 
by  an  old  statute  (h)  from  suffering  a  recovery  without  ^^^P^^'^^*^*^ 
the  assent,  recorded  or  inrolled,  of  the  heirs  next 
inheritable  to  her,  or  of  him  or  them  that  next  after 
her  death  should  have  an  estate  of  inheritance  (that  is, 
in  tail  or  in  fee  simple)  in  the  lands:  she  was  also 
prohibited  from  levying  a  fine  under  the  same  circum- 
stances by  the  statute  which  confirmed  to  fines  their 
force  in  other  cases  (t).  This  kind  of  tenancy  in  tail 
very  rarely  occurs  in  modern  practice,  having  been 
superseded  by  the  settlements  now  usually  made  on  the 
unborn  children  of  the  marriage. 

It  is  important  to  observe  that  an  estate  tail  can  An  estate  tall 

only  be  barred  by  an  actual  conveyance  by  deed,  duly  ^aji^  by  will 

inrolled  according  to  the  Act  of  Parliament  by  which  a  or  contract. 
deed  was  substituted  for  a  common  recovery  or  fine  (A;). 

{d)  14  Eliz.  c.  8.  (h)  11  Hen.  VII.  c.  20. 

(e)  3  &  4  WiU.  IV.  c.  74,  s.  18.  (i)  Stat.  32  Hen.  VIII.  c.  36, 

if)  AnU,  p.  90.  8.  2. 

[g)  See  the  Chapter  on  a  Con-  {k)  Peacock  v.  Eastland,  L.  1«. 

tingeut  Kemainder.  10  £q.  17. 
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Powers  of 

alienation 

exercisable 

without 

barring  the 

entail. 


Thus  every  attempt  by  a  tenant  in  tail  to  leave  the 
lands  entailed  by  his  will(Z),  and  every  contract  to  sell 
them,  not  completed  in  his  lifetime  by  the  proper 
bar  (m),  will  be  null  and  void  as  against  his  issue  claim- 
ing under  the  entail,  or  as  against  the  remaindermen  or 
reversioners  (that  is,  the  owners  of  estates  in  remainder 
or  reversion),  should  there  be  no  such  issue  left. 

We  see,  then,  that  the  most  important  right  of  aliena- 
tion enjoyed  by  a  tenant  in  tail  is  his  power  to  bar  the 
entail  by  deed  inroUed,  and  so  acquire  the  fee  simple 
with  all  its  attendant  advantages  (n).  A  tenant  in  tail, 
as  such,  has,  however,  certain  limited  powers  of  aliena- 
tion, which  he  may  exercise  without  barring  the  entail- 
By  the  common  law,  any  disposition  of  his  lands  made  by 
a  tenant  in  tail  will  hold  good  during  his  life  (o).  And 
he  is  by  statute  (p)  empowered  to  make  certain  disposi- 
tions which  will  bind  his  issue,  as  well  as  the  reversioners 
or  remaindermen.  Thus  the  Pines  and  Becoveries  Act 
empowers  every  tenant  in  tail  in  possession  to  make 
leases  by  deed,  without  the  necessity  of  inrolment,  for 
any  term  not  exceeding  twenty -one  years,  to  commence 
within  a  year  of  the  date  of  the  lease,  at  a  rack  rent  (g), 
or  not  less  than  five  sixths  parts  of  a  rack-rent  (r).  And 
the  Settled  Land  Act,  1882  («),  gives  the  powers  of  a 
tenant  for  life  under  that  Act  to  each  of  the  following 


{I)  Cro.  Eliz.  805  ;  Co.  Litt. 
Ill  a  ;  Stat.  3  &  4  Will.  IV. 
c.  74,  s.  40. 

(m)  Bac.  Abr.  tit.  Estate  in 
Tail  (D)  ;  stat.  3  &  4  Will.  IV. 
e.  74,  8.  40. 

(w)  An^e,  pp.  65.  90,  98. 

(o)  Litt.s8.595— 600,606— 608, 
649, 650  ;  Doe  d.  Neville  v.  Rivers, 
7  T.  E.  276. 

{p)  Stat.  82  Hen.  VIII.  c.  28, 
repealed  by  stat.  19  &  20  Vict, 
c.  120,  s.  35,  gave  to  tenants  in 
tail  a  limited  power  to  make 
leases  binding  on  their  issne 
only  ;  see  Co.  Litt.  44  a,  45  b  ; 
2  Black.  Comm.  819  ;  Bac.  Abr. 


Leases  and  Terms  for  Years 
(I>)2. 

(q)  "Rack-rent  is  only  a  rent 
of  tlie  full  value  of  the  tenement, 
or  near  it "  ;  2  Black.  Comm.  4  «. 

(r)  Stat.  3  k  4 'Will.  IV.  c  74, 
ss.  15,  40,  41.  And  under  the 
Settled  Estotes  Act,  1877,  stat, 
40  k  41  Vict.  c.  18,  s.  46, 
replacing  nn  Act  of  1856,  a 
tenant  in  tail  in  posse2>sion  has 
the  same  power  of  leasing  as  is 
thereby  given  to  a  tenant  for 
life  ;  sQQpost^  p.  118,  n.  (m). 

(«)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (i.),  (iii.)»  (v"-)t 
Wnis.  Couv.  Stat.  361—364. 
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persons,  when  entitled  in  possession,  namely:  A  tenant 

in  tail,  except  a  tenant  in  tail  of  land  purchased  with 

money  provided  by  Parliament  in  consideration  of  public 

services,  who  is  restrained  by  Act  of  Parliament  from 

barring  the  entail  (/) ;  a  person  entitled  to  a  base  fee  (w) ; 

and  a  tenant  in  tail  after  possibility  of  issue  extinct  (x). 

This  enables  every  tenant  in  tail  in  possession  (with  the 

exception  above  specified)  to  grant  all  such  leases  as  a 

tenant  for  life  may  grant  under  the  same  Act,  and  also 

to  sell  or  exchange  his  land  without  the  necessity  of  Sale  and 

exciiaDtrc 
barring  the  entail.    But  in  such  cases  the  proceeds  of  a 

sale,  and  any  capital  money  arising  upon  the  grant  of 

a  lease,  and  any  land  taken  in  exchange,  will  become 

subject  to  the  entail.     Leases  and  sales  under  the 

Settled  Land  Act  will  be  explained  in  the  next  chapter. 

As  regards  the  right  of  free  enjoyment,  a  tenant  in  Free 
tail  is  on  an  equal  footing  with  a  tenant  in  fee  simple  (y) ;  ^^J^y™®'^** 
lie  may  cut  down  timber  for  his  own  benefit,  and  commit 
what  waste  he  pleases,  without  the  necessity  of  barring  Waste, 
the  entail  for  the  purpose  (z). 

If  a  tenant  in  fee  simple  make  a  gift  of  his  lands  for  Tenure  of 

estate  tail 
an  estate  tail,  a  tenure  will  still  be  ci:eated  between 

donor  and  donee;   for  the  statute  of  Quia  Emptoren 

only  prohibits  subinfeudation  upon  gifts  of  land  in  fee 

simple  (a).     And  upon  the  creation  of  such  a  tenure, 

any  services  or  rent  might  be  reserved  (6).     But  as 

estates  tail  have  from  the  earliest  time  been  chiefly  used 

for  the  purpose  of  family  settlement  (c),  it  has  long  been 

(i)  If  the  land  were  not  pur-  the  Crown.    See  ante,  p.  104. 

chased  with  money  so  provided,  {x)  Ante,  p.  104. 

the  tenant  in  tail  may  exerciiio  [y)  Jnte,  p.  79. 

the   powers    given   by   the  Act,  (z)  Co.  Litt.  224  a  ;  2  Black, 

fllthougli    he    be    restrained   by  Conim.  115;  Ca.  t.  Talb.  16;  3 

Act  of  Parliament  from  barring  Madd.  531  ;  Job.  752. 

the    entail,    and    although    the  (a)  Stat.  18  £dw.  I.  c  1,  anU. 

reversion  be  in  the  Crown  ;  He  p.  39  ;  Kitchen  on  Courts,  410  ; 

Duke  of  Marlborough's  Blenheim  Watk.  Desc.,  p.  4,  n.  (wi),  pp.  11, 

estates,  8  Times  L.  R.  582  ;  see  12.  4th  ed. 

aide^  p.  104.  (6)  Co.  Litt.  23  a. 

(u)  Although  the  reversion  be  in  (e)  AtUe,  pp.  67,  91, 100. 
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Fealty. 


unusual  specially  to  subject  tenants  in  tail  to  perform- 
ance of  service  or  payment  of  rent.  If  no  services  were 
specially  reserved  on  a  gift  in  tail  the  donee  held  of  the 
donor  by  the  same  services  as  the  latter  held  of  his 
superior  lord,  except  in  the  case  of  a  gift  in  frank- 
marriage  (rf).  Thus  in  the  days  of  military  tenures, 
tenants  in  tail  might  be  subject  to  homage,  aids,  and 
the  lord's  rights  of  wardship  and  marriage,  as  well  as 
tenants  in  fee  simple  (e).  These  burdens  were  abolished 
in  1645,  as  we  have  seen  (/).  An  oath  of  fealty  is, 
however,  still  incident  to  the  tenure  of  an  estate  tail : 
but,  as  in  other  cases,  it  is  never  exacted  ((f). 


Husband  and        j^  addition  to  the  liabilities  above  mentioned  are  the 

wife* 

rights  which  the  marriage  of  a  tenant  in  tail  confers  on 
the  wife,  if  the  tenant  be  a  man,  or  on  the  husband,  if 
the  tenant  be  a  w^oman ;  an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.  But,  subject  to  these  rights  and  liabilities. 
Descent  of  an  an  estate  tail,  if  not  duly  barred,  will  descend  to  the 

estate  tail 

issue  of  the  donee  in  due  course  of  law ;  all  of  whom 
will  be  necessarily  tenants  in  tail,  and  will  enjoy  the 
same  powers  of  disposition  as  their  ancestor,  the  original 
donee  in  tail.  The  course  of  descent  of  an  estate  tail  is 
similar,  so  far  as  it  goes,  to  that  of  an  estate  in  fee 


(d)  Litt.  s.  19  ;  seeante,  p.  67* 

(c)  Litt.  88.  90,  103  ;  Co.  Litt. 

23  a,  76  a  b,  77  a  ;  8  Rep.  166  ; 


anUj  p.  47. 

(/)  Ante,  p.  54. 


ig)  Litt.  s.  91  ;  Co.  Litt.  67  b,  68  b,  u.  (5).     It  has  been  observed 

(jantc,  p.  98)  that,  in  ancient  times,  estates  tail  were  not  subject  to 

forfeiture  for  high  treason  beyond  the  life  of  tlie  tenant  in  tail.     Thin 

Forfeiture  privilege  tliey  were  deprived  of  by  an  Act  of  Henry  VI 11.,  by  which 

for  treason.        nil   estates  of  inhciitance  (under  which  general   woixls  estates   tail 

were  covertly  inchided)  were  declared  to  be  forfeited  to  the  king  upon 

Attainder.  *"y  conviction  of  high  treason.    The  attainder  of  the  ancestor  did 

not  of  itself  prevent  the  descent  of  an  estate  tail  to  his  iasue,  as  they 

claimed  from  the  original  donor  per  fomiam  doni;  and,  tlierefore,  oii 

attainder  for  felony  (other  than  treason),  an  estate  tail  still  descende<l 

to  the  issue.     As  we  have  seen,  forfeiture  for  treason  and  attainder 

were  abolished  in  1870.     See  stats.  26  Hen.  VIII.  c.  13.  s.  5  ;  5  &  6 

Edw.  VL  c.  n,  s.  9 ;  3  Rep.  10  ;  8  Rep.  165  b ;  Cro.  Eliz.  ?8  ;  ninck. 

Comm.  ii.  118,  iv.  385  ;  afUe,  pp.  48,  55. 
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simple,  an  explanation  of  which  the  reader  will  find  in 
the  ninth  chapter. 

The  wording  of  the  Land  Transfer  Act,  1897  (A)  f^^^^^ 
which  provides  that  a  man's  real  estate  shall,  on  his  Transfer  Act, 
death,  notwithstanding  any  testamentary  disposition,  gg^^^j^i 
devolve  to  his  personal  representatives  (i),  has  left  open 
the  question  whether  an  estate  tail  now  vests  in  the 
executors  or  administrator  of  a  deceased  tenant  in  the 
same  manner  as  an  estate  in  fee  simple  (k).   But  it  may 
be  contended  that  the  Act  is  intended  to  apply  only  to 
devisable  real  estate,  and  does  not,  therefore,  aflfect  the 
descent  of  an  estate  tail  (/). 

(A)  Stat.   60  &  61  Vict.  c.  65,  {k)  Ante,  pp.  29,  74. 

s.  1.  (/)  Am  to  ttiis,  and  as  to  the 

(t)  A  dead  man's  personal  repre-  liability  of  an  estate  tail  to  debts, 

sentatives   are   his   executors  or  see  Ch.  ix.,  xi.,  post. 
administrators ;  ante^  pp.  20,  21. 
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CHAPTER  IV. 

OF   AN   ESTATE   FOR  LIFE. 

Having  examined  freehold  estates  of  inheritance  in 
fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 
hold estates  not  of  inheritance  (a),  the  chief  of  which 
is  an  estate  for  life.  This  gives  the  tenant  the  right  to 
hold  the  lands  during  his  life;  but  his  interest  therein 
ceases  at  his  death,  alid  does  not  pass  to  his  heirs  or 
other  representatives.  In  connection  with  the  gift  of  a 
life  estate,  we  may  notice  an  ancient  rule  of  law,  which 
A  giant  to  has  come  down  to  us  from  Bracton's  day,  that  if  a  grant 
confere  only  0^  l^nd  be  made  to  a  man,  without  further  words 
ii  life  estate,  expressly  conferring  on  him  an  estate  transmissible  to 
his  heirs,  he  takes  an  estate  for  life  only  (&).  At  the 
present  day  we  are  so  used  to  the  transmission  of  the 
rights  arising  from  act  or  agreement  between  one  man 
and  another,  that  we  are  apt  to  regard  as  exceptional 
any  case,  in  which  the  legal  relations  so  created  are  not 
extended  to  the  parties' representatives  after  their  death - 
But  in  the  days  of  the  early  common  law  it  was  rather 
presumed  that  the  legal  relations,  into  which  men 
entered  by  their  own  act,  were  personal  to  themselves, 
unless  the  contrary  were  expressed  (c).  In  those  days, 
moreover,  when  subinfeudation  prevailed  (d),  gifts  of 

(a)  Aide,  p.  68.  170  a  b,  192  b,194b,  199  a,  218  b, 

(6)  Bract,  fo.  27  a,  92  b,  263  a ;  268   b  ;  cf.  Ratdiff  v.  Davis,  1 

Hracton's  Note  Book,  cases  1235,  Bulst.  29.     Compare    the    early 

1811  ;  Fleta,  fo.  193;  Litt.  ss.  1,  conception  of  contract  and  wrong 

283  ;   Co.  Litt.  42  a ;    2  Black.  as    matters    personal    to    those 

<Jomm.  121  ;  Luccls  v.  Brandreth^  between    whom    the    obligation 

28  Beav.  274  ;  Syines  v.  Symes,  was  created ;  Wms.  Pers.  Prop. 

1896,  1  Oh.  272,  276.  29,  80,  16th  ed. 
(c)  See  Bract,  fo.  26  b,  101  a,  {d)  Ante,  p.  38. 
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land  were  not  interpreted  (e)  upon  the  principle  sub- 
sequently established,  that  every  grant  is  to  be  construed 
most  strongly  against  the  grantor  (/).  And  I  do  not 
suppose  that  it  shocked  the  common  sense  of  Bracton's 
time  O7),  that  a  gift  of  land  to  one  byname  would  give 
him  the  land  as  long  as  he  could  live  to  enjoy  it;  but 
would  give  him  no  fee  (/<),  unless  it  were  expressed  that 
his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  have 
been  when  gifts  of  land  were  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (t),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  laymen, 
by  the  time  that  an  estate  in  fee  simple  had  become 
practically  equivalent  to  absolute  ownership  (fc).  Never- 
theless the  rule  remained  a  dry  technicality  embedded 
in  the  law.  Its  most  remarkable  effect  was  its  frequent  This  rule 
defeat  of  the  intentions  of  unlearned  testators  (/),  who,  tl^tor'!^**^ 
in  leaving  their  lands  and  houses  to  the  objects  of  their  intentions, 
bounty,  were  seldom  aware  that  they  were  conferring 
only  a  life  interest ;  though  if  they  extended  the  gift  to 
the  heirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  other  such  technical  term,  their 
gift  or  devise  included  the  whole  extent  of  the  interest 
they  had  power  to  dispose  of  (771)  •  As  maybe  imagined, 
the  questions  raised   by  this  rule  were   sufficiently 

ie)  See  Bnict  fo.  48  a.  pedant  of  the  dark  ages,  but  an 

/}  Go.  Litt.  36  a,  48  a  ;  Shep.  enlightened    critic    of    the    law. 

Touch.    88 ;  Doe    d.    Laviet    v.  who  could  appreciate  the  harsh- 

li^iUiams,  1  H.  Bl.  25  ;  Broom's  ness    of   a    technical  rule,   and, 

Legal  Maxims,  594,  5th  ed.  what  is  more,  suggest  a  sound 

(^)  If  it  liad,  I  think  Bracton  reform, 

would   probably    have    said    so.  (A)  Ante,  p.  19. 

Anyone    who     reads     Bracton's  {i)  AiUe,  p.  38. 

remarks  (fo.  440  b)  on  the  hard-  (k)  Ante,  pp.  27,  65. 

sliip    of    the     impossibility    of  {1}  2    Jarman  on   Wills,   267 

obtaiDing     final     judgment     in  4th    ed.,    aud    the    cases    there 

default  of  appearance  in  a  per-  cited. 

sonal   action    (a    hardship    lirst  (m)     *'  Generally     speaking," 

removed  in  1832,  see  Wms.  Pers.  said  Lord  Mansfield  in  Hogan  v. 

Prop.  18,  n.  (c),  15th  ed.),  must  i/ociErwn,  Cowp.  306,  'Mio  common 

be   convinced   that    he  was    no  person  has  the  smallest  idea  ol 
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numerous  till  at  length  a  statutory  remedy  was  applied. 
And  now,  in  wills  made  after  the  year  1837,  a  devise  of 
real  estate  without  any  words  of  limitation  (n)  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  of  which  the  testator  had  power  to 
dispose,  unless  a  contrary  intention  shall  appear  (o). 
But  the  old  rule  is  still  in  force  with  regard  to  deeds  (77). 
To  confer  a  life  estate,  however,  it  is  usual  and  proper 
to  limit  the  lands  to  the  grantee  "during  his  life"{g). 

Tenure  of  life       If  a  tenant  in  fee  simple  grant  land  to  another  for 
estate.  ^ite,  a  tenure  will  be  created  between  the  parties,  as  in 

the  case  of  a  gift  in  tail  (?) ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  (s).  In  early  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  under  leases  at  money  rents,  mostly  granted  by 
ecclesiastical  corporations  of  church  lands  (f).  At  the 
present  day  farming  leases  are  seldom  granted  for  life  or 
lives.  Life  estates,  however,  are  very  common  interests 
in  land.  But  they  now  almost  always  arise  under  the 
modern  system  of  settlement,  which  has  prevailed  since 
the  time  of  the  Commonwealth  («) ;  and  in  which,  as  we 

any  difference  between   giving  a  mark  out  the  estate  conferred. 
hoi*se    and   a  quantity  %f   land.  (o)  Stat.  7  Will.  lY.  and  1  Vict, 

Common  sense  alone  would  never  c.  26,  ss.  28,  34. 
teach  a  man  the  difference  ;  but  (p)  See    Elphinstone,    Norton 

the    distinction,    whicli    is    now  and  Clark  on  the  Interpretation 

clearly   established,   is   this: — If  of  Deeds,  rule  1 16,  p.  295. 
the  words  of  the  testator  denote  (g)  Davidson,  Prec.  Con  v.  vol. 

only  a  description  of  the  specific  iii.  part  ii.  p.  984,  3rd  ed. 
estcUe    or  land  devised,    in   that  (r)  AiUe,  p.  107. 

case,   if  no   words   of  limitation  (s)  Litt.   ss.   56,   57,  132,  214, 

are  added,  the  devisee  has  only  215  ;  Gilb.  Tenures,  90. 
an   estate   for  life.     But   if    the  (t)  Madox,  Form.  Angl.   Nos. 

words    denote    the    quantum    of  195  sq.  ;  Domesday  of  St.  Paul's 

interest    or    property    that    the  (Camden   Society),   xc.   122   sq. ; 

testator  has  in  the  lands  devised,  Gloucester  Cartulary  (Rolls  series), 

then   the   whole  extent  of   such  Nos.  20,  23,  31,  44,  and  others ; 

his  interest  passes    by   the    gift  Yinogradoff,   Yill.   in   Eng.  330, 

to   the  devisee.      The    question,  331. 

therefore,   is  always    a   question  (w)  See  Papers  read  before  the 

of  construction,  upon  the  words  Juiidical  Society,  vol.  i.  p.  45  (a 

and  titrms  used  by  the  testator."  paper  written  by  the  late  author). 
(n)  I.e.  words  used  to  limit  or 
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have  seen  {x),  a  life  estate  is  given  to  a  husband  on  his 
marriage,  or  to  an  eldest  son  coming  of  age,  after  whose 
death  the  lands  are  limited  to  his  unborn  children  for 
snccessive  estates  tail.  When  life  estates  are  so  created 
no  rent  is  reserved.  And  though  an  oath  of  fealty  is  Fealty, 
incident  to  a  life  as  to  every  other  freehold  estate,  it  has 
long  been  practically  obsolete  (y). 

Every  life  estate  may  be  determined  by  the  civil  death  Civil  death, 
of  the  party,  as  well  as  by  his  natural  death ;  for  which 
reason  in  old  conveyances  the  grant  was  usually  made 
for  the  term  of  a  man's  natural  \ife{z).  Formerly  a  Natural  life, 
person  by  entering  a  monastery,  and  being  professed 
in  religion,  became  dead  in  law  (a).  But  this  doctrine 
is  now  inapplicable ;  for  there  is  no  longer  any  legal 
establishment  for  professed  persons  in  England  (6),  and 
our  law  never  took  notice  of  foreign  professions  (c). 
Civil  death  may,  however,  occur  by  outlawry  {d),  which 
may  still  take  place  in  criminal  proceedings,  though  in 
civil  proceedings  it  is  now  abolished  (e).  Civil  death 
was  formerly  occasioned  also  by  attainder  for  treason  or 
felony ;  but  all  attainders  are  now  abolished  (/). 

With  regard  to  the   right  of  free  enjoyment  the  Restricted 
position  of  a  tenant  for  life  is  very  difrerent  from  that  of  tenant^for  ^^ 
tenant  in  fee  simple  or  in  tail((/).     Every  tenant  for 
life,  unless  restrained  by  covenant  or  agreement,  has 
indeed  the  common  right  of  all  tenants  to  cut  wood  for 

(x)  Ante,  p.  100.  23  k  24  Vict.  c.  184,  b.  7  ;  lU 

(y)  Litt.  8.  82 ;  Co.  Litt.  67  b,  Metadfe's  Trusts,  2  De  G.  J.  k 

68  b,  n.  (6).  S.  122. 

[z)  Co.  Utt.  132  a;   2  Black.  (c)  Co.  Litt.  132  b. 

Comm.  121.  (d)  4  Black.  Coram.  319,  380  ; 

(a)  1  Black.  Comm.  132.  Watk.  n.  123  to  Gilb.  Ten.  ;  ante, 

{b)  Co.  Litt.  8  b,  n.  (7),  132  b,  p.  48,  and  n.  (rf). 
n.  (1) ;  1  Black.  Comm.  132  ;  stat.  («)  By  stat.  42  k  43  Vict.  c.  69, 

31  Geo.  III.  c.  32,  s.  17  ;  10  Geo.  s.  3. 

IV.  c  7,  88.  28—37  ;  2  &  3  Will.  (/)  By  stet.  38  k  84  Vict.  c.  23  ; 

IV.  c  115,  8.  4.    8ee  al8o  Anstey's  mitr,  p   bi\ 
Guide    to    the    Laws    affecting  (a)  Ante  pp.  79,  i07. 

Roman    Catholics,   pp.    24—27; 

W.R.P  8 


life. 
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fuel  to  burn  in  the  house,  for  the  making  and  repairing 
of  all  instruments  of  husbandry,  and  for  repairing  the 
house,  and  the  hedges  and  fences  (/t),  and  also  the  right 
to  cut  underwood  and  lop  pollards  in  due  course  (t). 
Waste.  But  he  is  not  allowed  to  commit  any  kind  of  waste  by 

voluntary  destruction  of  any  part  of  the  premises,  which 
is  called  voluntary  waste  (A;).  Thus  he  may  not  cut 
timber (2),  or  plough  up  ancient  meadow  land(7/0 ;  and 
he  is  not  allowed  to  dig  for  gravel,  brick-earth  or  stone, 
except  in  such  pits  or  places  as  were  open  and  usually 
dug  when  he  came  in  {n) ;  nor  can  he  open  new  mines 
for  coal  or  other  minerals,  nor  cut  turf  for  sale  on  bog 
lands;  for  all  such  acts  would  be  acts  of  voluntary  u;a8te. 
But  to  continue  the  working  of  existing  mines,  or  to  cat 
turf  for  sale  in  bogs  already  used  for  that  purpose,  is  not 
waste ;  and  the  tenant  may  accordingly  carry  on  such 
mines  and  cut  turf  in  such  bogs  for  his  own  profit  (o). 
And  it  is  now  held  that  it  is  not  waste  for  a  tenant  for 
life  to  fell  timber  according  to  the  usual  course  of 
management  of  woods,  which  his  predecessors  had  culti- 
vated for  periodical  croppings;  and  he  is  entitled  to  the 
profits  of  timber  so  cut  (p).  By  an  old  statute  {q),  the 
committing  of  any  act  of  waste  was  made  a  cause  of 
forfeiture  of  the  thing  or  place  wasted,  in  case  a  mrit  of 

{h)  Go.  Litt.  41  b  ;  2  Black.  (Z)  Honywood     v.     Hanywood^ 

Comm.  35,  122.  L.  R.  18  Eq.  306  ;  Dashwood  v. 

(t)  PhilUppsy.  Smith,  14  M.  &  Afagiiiae,  1891,  8  Ch.  806. 

W.  589.    As  to  tliinnings  of  young  (m)  Simmons  v.  Norton,  7  Bing. 

timber,  see  Pidgelry  v.  EawUng,  640,648.     ^^  JhUce of  SL  Albans 

2  Coll.  275  ;  Bagot  v.  Bagot,  32  v.  Skijnoith,  8  Beav.  354. 

Beav.  509,  618  ;  Earl  Cowley  v.  (w)  Co.   Litt.   53  b  ;   Viner  v. 

WelUsUy,  L.  K.   1   Eq.  656,  35  Va\ighan^  2  Beav.  466 ;  Elicu  v. 

Beav.  636  ;  Honywood  v.   Hony-  Snotcdoji    Slate    Quarrieg    Com- 

ivood,  L.  R.  18  Eq.  306,  307,  308  ;  pany,  4  App.  Gas.  454. 

Daakwood  v.  Magniac,  1891,  3  Ch.  (o)  Co.   Litt.  64  b  ;  Coppinger 

806,  329,  330,  377—380.  v.  Qubhins,   3  Jo.   k  Lat.   397  ; 

(A;)  Co.  Litt.  53  a;   Whitfield  Be    Maynard*i    Settled     Estate, 

V.  Beunt,  2  P.  Wms.  240  ;  Black.  1899,  2  Ch.  347. 

Comm.    ii.    122,    281,   iii.   224  ;  (|>)    Ikuhwood     v.     Maniac, 

iFest  Ham,  <^.  v.  East  Latidon  1891,  3  Ch.  306. 

WatervKn-ks  Co,,  1900,  1  Ch.  624,  (q)  The  Statute  of  Gloucester, 

685,  636.     See  P.  k  M.  Hist.  Eng.  6  Edw.  I.  c  5  ;  2  Black.  Comm. 

Law,  u.  8,  9.  283  ;  Co.  Litt.  218  b,  n.  (2). 
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waste  were  issued  against  the  tenant  for  life.     But  this  Writ  of  wasu 

writ,  having  been  superseded  in  modern  times  by  an  *^^****®^- 

action  for  damages (r),  was  abolished  in  1833  (s) ;  and  a 

tenant  for  life  is  now  liable  only  to  pay  damages  for 

waste  already  done,  or  to  be  restrained  by  injunction 

from  cutting  the  timber  or  committing  any  other  act  of 

waste  which  he  may  be  known  to  contemplate  (Q.     It 

was  formerly  a  question  whether  a  tenant  for  life  were 

not  liable  for  permissive,  as  well  as  voluntary  waste ;  Permiseive 

that  is,  for  permitting  the  buildings  to  go  to  ruin;  but  ^^^^' 

it  is  now  held  that  he  is  not  (it),  unless  the  duty  of 

repair  be  expressly  laid  on  him  by  his  grantor  (a?).     If 

any  timber  on  the  land  of  a  tenant  for  life  were  in  such 

an  advanced  state  that  it  would  take  injury  by  standing, 

he  might  obtain  an  order  of  the  Court  of  Chancery 

allowing  it  to  be  cut;  when  the  profits  would  be  invested 

for  the  benefit  of  the  persons  entitled  on  the  expiration 

of  the  life  estate,  and  the  interest  paid  to  the  tenant 

daring  his  ]iie(y).     And  now  under  the  Settled  Land 

Act,  1882  {z),  a  tenant  for  life,  impeachable  for  waste  in 

respect  of  timber,  may  cut  and  sell  any  timber  growing 

on  his  land  when  ripe  and  fit  for  cutting,  provided  he 

obtain  the  consent  of  the  trustees  of  the  settlement 

or  an  order  of  the  Court.     In  such  a  case  he  will  be 

entitled  to  keep  one-fourth  of  the  net  proceeds  of  the 

(r)  2Wms.  Saund.  252,  n.  (7);  236;   fFaldo  v.    JFaldo,   7  Sim. 

3  Steph.  Comm.  532,  6th  ed.,  442,  261,  12  Sim.  107  ;  Tollemache  v. 

11th  ed.  Tollemacke,  1  Hare,  456  ;  Consttl 

{$)  By  Stat.  3  &  4   WUl.   IV.  v.  Bell,  1  Y.  &  0.  C.  C.  569  ;  Gent 

c.  27,  8.  36.  V.  Harrison,  Joh.  517  ;  Honywood 

{i)  See  Seton  on    Jadgments,  v.  Honywood,  L.  R.  18  Eq.  306  ; 

542  «j.,  1750  8q.,  6th  ed.  Lowndes  v.  Norton,  6  Ch.  D.  139. 

(u)  JU  CarhorigJU,  41  Oh.   D.  And    the    Settled  Estates  ActM, 

532 ;  see  the  cases  there  cited ;  1856  and  1877,  empowered  the 

and  Bewes  on  Waste,  210 — 223 ;  Court  to  authorize  a  sale  of  any 

Re  Freman,  1898,  1  Ch.  28,  32 ;  timber,    not    being    ornamental 

Re  Parry  A  Hopkin,  1900,  1  Ch.  timber,   growing  on  any  settled 

160.  estates  ;  stats.  19  k  20  Vict.  c.  120, 

'   Woodhouse  v.    JTalker,    6  s.  11 ;  40  &  41  Vict.  c.  18,  s.  16. 


{x)  Wi 
Q.  B.  D. 


.  404  ;  Dashwood  v.  Mag-  (z)  Stat.  45  &  46  Vict.  c.  38, 

nuK,  1891,  8  Ch.  306,  389.  s.  35. 

(y)  Tooher  v.  'Annealey,  6  Sim. 

8-2 
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sale ;  bat  the  rest  must  be  set  aside  and  applied  as 
capital  money  arising  under  the  Act. 


Without 
impeachment 
of  waste. 


Equitable 
waste. 


If,  however,  the  estate  is  given  to  the  tenant  by  a 
written  instrument  (a)  expressly  declaring  his  estate  to 
be  without  impeachment  of  waste ^  he  is  allowed  to  cut 
timber  in  a  hasbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (b) ;  but  so  that  he  do  not  pull  down  or 
deface  the  family  mansion,  or  fell  timber  planted  or  left 
standing  for  ornament,  or  commit  other  injuries  of  the 
like  nature  ;  all  of  which  are  termed  equitable  waste ; 
for  the  Court  of  Chancery,  administering  equity,  re- 
strained such  proceedings  (c).  And  now  by  a  pro- 
vision of  the  Judicature  Act  of  1873,  which  united  the 
old  superior  courts  of  law  and  equity  (^,  a  tenant  for 
life  without  impeachment  of  waste  has  no  legal  right  to 
commit  equitable  waste,  unless  an  intention  to  confer 
such  a  right  expressly  appears  by  the  instrument 
creating  his  estate  {e). 


Right  of 
alienation  of 
tenant  for 
life. 


A  tenant  for  life  may  grant  over  the  land  he  holds  for 
so  long  as  he  shall  live :  but  he  could  not  by  the  common 
law  make  any  lawful  disposition  to  endure  for  a  longer 
period  (/).  And  his  common  law  right  of  alienation  is 
still  all  that  he  can  exercise  for  his  own  exclusive  profit. 


(a)  Downmn's  case,  9  Rep.  10  b. 

{b)  LexoU  Bowles'  case^  11  Rep. 
82  b ;  2  Black.  Comm.  283  : 
Surges  v.  Lamb,  16  Ves.  186  ; 
Cholmely  v.  Paxtoiiy  3  Biug. 
211,  10  B.  k  C.  564  ;  Davies  v. 
mscomb,  2  Sim.  425;  fVolf  v, 
HUl,  2  Swanst.  149  ;  Waldo  v. 
Waldo,  12  Sim.  107  ;  Re  Baning- 
to?i,  33  Ch.  D.  523. 

(r)  1  Fonb.  Eq.  33  n.  ;  Marquis 
of  Downshire  v.  Lady  Sandys, 
6  Ves.  107  ;  Surges  v.  Lamb,  16 
Ves.  183  ;  Day  v.  Merry,  16  Ves. 
375  ;  Wellesley  v.  WellesUy,  6 
Sim.  497  ;  Ihike  of  Leeds  v.  Earl 


Amherst,  2  Phil.  117 ;  Morris  v. 
Morris,  15  Sim.  506,  3  De  O.  & 
J.  323  ;  Micklethfoait  y.  MiekU- 
iJiicaU,  1  De  G.  &  J.  504 ;  BaJ:er 
V.  Sebright,  13  Ch.  D.  179  ;  Weld- 
BlundeU  v.  Wolsdey,  1903,  2  Ch. 
664.  0L6ir 

(rf)  Stats.  36  &  37  Vict.  c.  66 : 
37  k  88  Vict.  c.  83.  As  to  equity 
and  the  Court  of  Chancery,  see 
post,  Ch.  vii. 

(«)  Stat.  36  k  37  Vict  c.  66, 
8.  25,  sub-8.  (3). 

(/)  Bract  fo.  n  b,  18  b,  318  a, 
328  b,  324  a  ;  Litt.  ss.  415,  416^ 
609—611 ;  Co.  Litt.  261  b. 
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Bat  at  the  present  day  a  tenant  for  life  has  IskTge  powers  Powers  of 
of  disposing  of  the  lands  he  holds,  for  the  benefit  of  i^^ 
those  entitled  thereto  after  his  death,  as  well  as  himself. 
Powers  are  means  of  conveying  land  independently  of  the 
right  of  alienation  incident  to  the  estate  in  the  land. 
Under  the  modern  system  of  settling  land  on  one  for 
life,  and  then  on  his  sons  successively  in  tail  (g),  no 
valid  disposition  of  the  land  could  be  made  by  virtue  of 
the  estates  so  created,  except  for  the  father*s  lifetime, 
until  a  son  attained  twenty-one ;  when  he  could  join  in 
barring  the  entail  (A) .  This  was  obviously  inconvenient ; 
and  it  therefore  became  usual  to  give  to  thetenant  for  life 
under  a  settlement  powers  of  leasing  the  settled  land  for 
certain  terms  on  specified  conditions;  and  leases  granted 
under  such  powers  remained  good  after  his  death,  for 
the  benefit  of  his  successors  under  the  settlement.  It 
was  also  usual  for  settlements  to  contain  powers  enabling 
trustees  to  sell  the  settled  lands  and  convey  them  to 
purchasers  ;  and  with  the  purchase  money  to  buy  other 
lands  to  be  made  subject  to  the  settlement.  The  exact 
operation  of  these  powers  will  be  explained  in  a  subse- 
quent part  of  the  book  (i).  For  the  present  it  will  be 
enough  to  say  that  the  devices  of  modern  conveyancers 
had  made  it  possible  for  a  tenant  in  fee  simple,  not  only 
to  grant  his  land  to  another  in  fee  simple,  or  for  any 
less  estate  (k),  with  the  rights  of  alienation  incident  to 
the  estate  conferred,  but  also  to  give  to  others  indepen- 
dent powers  of  disposition  over  his  land,  equivalent  to 
the  disposing  power  of  a  tenant  in  fee  simple.  Such  Powers  of 
powers  are  known  as  powers  of  appointment.  They  ^pp^V"**"®"* 
could  only  arise,  in  the  case  of  settled  land,  by  express 
provision  of  the  parties  making  the  settlement  (l),  who 

{g)  AnUy  pp.  100,  112.  modern    system    of   settlement; 

(A)  AnUj  j^.  100.  and  the  pi-actice   of  inserting  a 

'  (i)  Postf  rart  II.  Cb.  iii.  power    of    sale    in    settlements 

Uc)  Ante,  pp.  66,  73.  seems  to  have  grown  up  during 

{/)  Powers  of  leasing  appear  to  tho    eighteenth     century  ;     see 

date  from  the  beginning  of  the  Butler's  note  (v.    4,    6)  to   Co. 
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having  the  whole  fee  simple  to  dispose  of,  were  in  a 
position  to  create  powers  over  as  well  as  estates  in  the 
land.  But  now,  the  Settled  Land  Act,  1882  (m),  gives  to 
every  tenant  for  life  in  possession  of  land  under  a  settle- 
ment, large  powers  of  leasing  and  also  a  power  of  selling 
or  exchanging  the  settled  land.  Since  these  extensive 
statutory  powers  have  been  conferred  on  a  tenant  for 
life,  it  has  been  no  longer  usual  to  insert  in  settlements 
the  old  express  powers  of  appointment,  which  were  for- 
merly used  to  effect  the  same  objects.  Statutory  powers 
resemble  express  powers  in  affording  means  of  conveying 
the  settled  land,  independently  of  the  right  of  alienation 
incident  to  any  estate  therein.  But  their  operation  does 
not  rest  on  the  same  conveyancing  device ;  as  they  derive 
their  effect  from  the  supreme  authority  of  the  statute, 
which  enables  the  tenant  for  life  lawfully  to  convey  away 
what,  in  fact,  is  not  his  own. 


Scheme  of  the 
Settled  Land 
Act,  1882. 


The  scheme  of  the  Settled  Land  Act,  1882  (»),  is  to 
entrust  the  tenant  for  life  with  wide  powers  of  disposi- 
tion exercisable  by  him  for  the  benefit  of  all  parties 
entitled  under  the  settlement  (o),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  profit 


Settled 
Estates  Acts 
of  1866  and 
1877- 


Litt.  290  b ;  Bridgman's  Prece- 
dents in  Conveyancing  (3rd  ed. 
A.  D.  1699),  pp.  130,  148,  171, 
382  ;  Lilley's  Vnctical  Convey- 
ancer (1719),  p.  'ies ;  2  Hors- 
mau's      Conveyap'.ing      (1744), 


pp.  217,  475 :  3  Wood's  Convoy- 
ancing  (3rd  ed.  by  Powell,  1793), 
p.  641  :  7  Barton  8  Conveyancing 
(Srd  ed.  1S24),  p.  248  :  3  David- 
son's Prec.  Conv.  (3rd  ed.  1873), 
pp.  263— 1^.69,  479,  556. 


(m)  Stat.  45  &  6  Vict.  c.  38  :  see  s.  2,  sub-ss.  1,  5.  The  Settle 
Estates  Act,  187/  (stat.  40  &  41  Vict.  c.  18),  which  replaced  an  Act 
of  1856,  empowers  tenants  for  life  under  settlements  made  after  tlie 
1st  of  November,  1856,  to  make  ordinary  leases  for  twenty-one  yean* 
in  England,  and  thirty-five  in  Ireland,  of  any  part  of  their  settled 
estates,  except  the  ])rincipal  mansion-house  and  lands  usually  occupied 
therewith,  at  the  best  rent  without  fine.  Agricultural,  mining,  building 
and  other  leases,  and  sales  .of  settled  estates  may  also  be  made  under 
the  same  Act  on  application  to  the  Chancery  Division  of  the  Court, 
whatever  be  the  date  of  the  settlement. 


(«)  Stat.  45  &  46  Vict,  c  38. 


(o)  Sect.  53. 
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at  the  expense  of  his  successor's  interests.  In  particular 
the  Act  does  not  permit  him  to  receive  any  capital  money 
arising  under  the  Act,  but  directs  its  payment  to  trustees 
of  the  settlement  for  the  purposes  of  the  Act  (p),  or 
into  Court  (q).  Thus  the  Act  empowers  (r)  a  tenant  for 
life  to  lease  the  settled  land  for  any  purpose  whatever, 
whether  involving  waste  (s)  or  not,  for  any  term  not 
exceeding  (i.)  in  case  of  a  building  lease,  ninety-nine 
years ;  (ii.)  in  case  of  a  mining  lease,  sixty  years ;  (iii.)  in 
case  of  any  other  lease,  twenty-one  years  in  England 
or  Wales  (t)  and  thirty-five  years  in  Ireland  (u).  But 
the  principal  mansion-house  (if  any)  on  any  settled 
land,  and  the  pleasure  grounds  and  park  and  lands  (if 
any)  usually  occupied  therewith  cannot  be  leased  under 
this  Act  without  the  consent  of  the  trustees  of  the  settle- 
ment or  an  order  of  the  Court :  though  this  restriction 
does  not  apply  where  a  house  is  usually  occupied  as 
a  farmhouse,  or  where  the  site  of  any  house  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith  do  not  together  exceed  twenty-five 
acres  in  extent  (x).  Every  lease  intended  to  take  effect 
under  this  Act  must  be  made  strictly  in  accordance 
with  the  conditions  imposed  by  the  Act.  Thus  a  tenant  Notice  to 
for  life  intending  to  make  a  lease  under  this  Act,  must  *™®*®®®' 
in  general  give  due  notice  of  his  intention  to  each  of 
the  trustees  of  the  settlement  and  their  solicitor,  if 
known  to  the  tenant  for  life ;  though  persons  dealing  in 
good  faith  with  the  tenant  for  life  are  not  concerned  to 
inquire  respecting  the  giving  of  this  notice  (y) .  And  every 


{p)  See  S3.  2  (siih-s.  8),  38,  39 ;  c.  38,  s.  15.     See  Pease  v.  CouH- 

Stat.  53  &  64  Vict.  c.  69,  s.  16.  ney,  1904,  2  Cii.  503. 

(?)  Stat.  45  &  46  Vict.  0.38,3.22.  {y)  Stat.  45  k  46  Vict.  c.  38, 

\r)  Sect.  6.  s.   45.     See  stat.  47  &   48   Vict. 

(s)  ArUe,  p.  114.  c.  18,  s.  5  ;  Marlborctugh  v.  Sar- 

(0  See  8.   1,   sub-s.  3  ;    Wms.  torn,  32  Ch.  1).  616,  623  ;  Hatten 

Conv.  Stat.  291,  299.  v.  Russell,  38  Ch.  D.  334  ;  J/ogr- 

(«)  Soot.  65,  sul.-s.  10.  ridge  v.  Clapp,  1892,  3  Ch.  382  ; 

ix)  Stat.  53  &  54   Vict.  e.   69,  Jie  Fia/tcr  <C'    Grazebrook's    Con- 

s.    10,    replacing  45   &   46   Vict.  trad,  1898,      Ch.  660. 
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lease  made  under  this  Act  must  be  by  deed  {z)^  and  be 
made  to  take  effect  in  possession  not  later  than  twelve 
months  after  its  date  (a) ;  it  must  also  reserve  the  best 
rent  that  can  reasonably  be  obtained,  regard  being  had 
to  any  fine  taken,  and  to  any  money  laid  out  or  to  be 
laid  out  for  the  benefit  of  the  settled  land,  and  generally 
to  the  circumstances  of  the  case  (b) ;  and  must  in  other 
respects  conform  with  the  requirements  of  the  statute  (c) . 
But  a  lease  for  a  term  not  exceeding  twenty-one  years 
at  the  best  rent  that  can  be  reasonably  obtained  with- 
out fine,  and  whereby  the  lessee  is  not  exempted  from 
punishment  for  waste,  may  be  made  by  a  tenant  for 
life  without  giving  any  notice  to  the  trustees  ;  such  a 
lease  may,  moreover,  be  made  by  writing  under  hand 
only,  in  cases  where  the  term  does  not  extend  beyond 
three  years  from  the  date  of  the  writing  (d).  Building 
and  mining  leases  are  subject  to  additional  special regu- 
Fines  on  lations  (e) .   A  fine  received  on  the  grant  of  a  lease  under 

any  power  conferred  by  this  Act  must  be  applied  as 
capital  money  arising  under  this  Act  (/).     Under  a 
Rent  on  mining  lease  made  under  this  Act  part  of  the  rent  must 

mining  lease,  j^^  ^q^  aside  and  applied  as  capital  money  arising  under 
the  Act,  whether  the  mines  or  minerals  leased  were 
already  opened  or  in  work  or  not,  unless  a  contrary 
intention  were  expressed  in  the  settlement ;  namely, 
three  fourths  of  the  rent  where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  and  other- 
wise one  fourth ;  and  in  every  such  case  the  residue 


(z)  Ante,  p.  32,  and  ii.  {d).  1893,  3  Cli.  1C9  ;   MUidknias  v. 

(a)  Stat.  45  k  46  Vict.  c.  38,  Stevens,   1901,   1  Ch.  574  :  Boycc 

8.  7,  8ub-s.  1.  V.  Mbrooke,  1903,  1  Ch.  836. 

(6)  Sect.  7,  sub-s.  2.  {d)  Stat.  53  &  54  Vict.  c.  69, 

(c)  Every  lease    must   contain  s.  7. 
a  covenant  for  payment  of  rent,  (<-)  Stats.  45  &  46  Vict.  c.  38, 

and  a  condition  of  re-entry  on  ss.  8—10  ;  52  &  53  Vict.  c.  36 ; 

non-payment    of    rent    within  53  &  54  Vict.  c.  69,  ss.  8,  9.     Sec 

thiity  days  at  the  outside  ;   and  Re  Aldams  Settled  Estate,  1902, 

a  counterpart  of  every  lease  must  2  Cli.  46. 

be  executed ;  sect.  7,  sub-ss.  3,  4.  (/)  Stat.   47  &  48  Vict.  o.  IS, 

And  see  Sutherland  v.  Sutherland,  s.  4. 


leases. 
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of  the  rent  will  go  as  rents  and  profits  ((^).  Powers 
additional  to  or  larger  than  the  powers  conferred  by 
this  Act  may  be  given  to  the  tenant  for  life  by  the  deed 
under  which  he  holds  (h) ;  and  settlements  often  con- 
tain some  relaxation  of  the  restrictions  imposed  by  the 
Act  (£).  Any  lease  made  by  a  tenant  for  life  otherwise 
than  in  accordance  with  the  conditions  of  the  Act  will 
be  void  as  against  his  successors  (A),  though  good  for 
his  own  life. 

The  Act  also  empowers  a  tenant  for  life  to  sell  or  Tenant  for 
exchange  the  whole  or  any  i>art  of  the  settled  land  (/).  of  saieand' 
But  exactly  the  same  restriction  is  imposed  on  a  sale  exchange, 
as  on  a  lease  bj-  the  tenant  for  life  of  the  principal 
mansion-house  and  lands  usually  occupied  therewith  (in) . 
And  due  notice  of  intention  to  sell  must  be  given  to 
the  trustees  and  their  solicitor,  as  in  the  case  of  a 
lease  («).     Every  sale  or  exchange  must  be  made  at 
the  best  price  or  consideration  that  can  reasonably  be 
obtained  (o).     The  proceeds  of  any  sale  made  under  the 
Act  and  any  money  agreed  to  be  paid  for  equality  of 
any  exchange  effected  under  the  Act  must  be  paid,  not 
to  the  tenant  for  life,  but  to  the  ti'ustees  of  the  settle- 
ment or  into  Court,  at  his  option ;  and  will  then  be 

0/)  Stat.  45  k  46  Vict.  c.  38,  v.   Edbrooke,    1903,    1    Ch.    836. 

3.  11.      A  tenant  for  life  is  not  A   lease   made    6(WUf  fde  in  in- 

^'inipeaehable  for  waste '*  within  tended  exercise  of  the  statutory 

the    nieanin<{  of  this  section  as  power  may,  however,  bo  good  as 

regards  open  mines  ;  lie  Chai/tor,  a  contract  to  grant  a  lease,  and 

1900,     2    Ch.    804.       See    atUc,  so  be  binding  on  the  lessor  s  sue- 

pp.  1 14—116.  cessors ;  stats.  12  &  13  Vict.  c.  26, 

(h)  See  sect.  57.  s.  2;  13  &  14  Vict.  c.  17.     See 

(i)  £.g.i  as  to  the  necessity  of  stat.  45  &  46  Vict.  c.  38,  s.  12  ; 

giving  notice  to  the  trustees,  or  Wms.  Gonv.  Stat.  309. 

of  setting  aside  part  of  the  rent  (/)  Stat.  45  k  46  Vict.   c.  38, 

on  making  a  mining  Ica.se,  sec  s.  3.    See  W/i^dioright  v.  WaJJcer^ 

Wms.  Conv.  Stat.  308,  345—347,  23   Cli.    D.    752  ;     lie    Chai/tors 

506,  526.  Settled  EstaU  Act,  25  Cli.  D.  651. 

{I)  Sec  Davies  v.    Daviety    38  {m)  Ante,  \>.   119  ;    see  Rr  Se- 

Ch.  D.  499,  decided  on  tlie  Settled  hriyht's  Settled  Estates,  33  Ch.  I). 

Estates  Act,    1877;    Sutherland  429;    Bnice  v.   Ailesbnnj,    1892, 

V.  Sftthrrhnd,  1893,  3  Ch.   169;  A.  C.  856. 

C/iawiler  v.  Brodley,  1897,  1  Ch.  {u)  Ante,  p.  119;  see  the  ca.ses 

315  ;  Re  Haiidmaa  and  Jniotw's  citt*d  in  n.  \,f/)- 

Contract,  1902,  1  Ch.  599  ;  Boyce  [o)  Stat.  45  k  46  Vict.  c.  38,  a.  4. 
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applicable  by  the  trustees  according  to  his  direction, 
or  under  the  direction  of  the  Court,  in  any  of  the  autho- 
rized modes  of  employment  of  capital  money  arising 
under  the  Act  (p).  These  are  stated  in  the  note  (g). 
They  chiefly  include  investment  in  authorized  securities, 

(p)  Stat.  45  &  46  Vict.  c.  38,  s.  22.  See  lie  Coleridge  s  SettUmeni, 
1895,  2  Ch.  704  ;  ife  Hunt's  SeUled  EstaUs,  1905,  2  Oh.  418. 
Application  of  (?)  (^^t.  45  &  46  Vict.  c.  38,  s.  21.)  Capital  money  ansing  under 
capital  money  ^^^-^  ^^^^  subject  to  payment  of  claims  properly  payable  thereoat, 
arising  under  ^"^  ^  application  thereof  for  any  special  authorized  object  for  which 
the  Settled  ^^^'  same  was  i-aised,  shall,  when  received,  be  invested  or  otherwise 
Land  Act,  applied  wholly  in  one,   or  partly  in  one,   and  |mrtly  in  another  or 

1882.  others  of  the  following  modes  (namely)  : 

(i.)  In  investment  on  (xovernment  securities,  or  on  other  securities 
on  which  the  tnistees  of  the  settlement  are  by  the  settlement  or  by 
law  (see  stat.  56  &  57  Vict.  c.  53,  pt.  i.)  authorized  to  invest  trust 
money  of  the  settlement,  or  on  the  security  of  the  bonds,  mortgages, 
or  debentures,  or  in  the  purchase  of  the  debenture  stock  of  any 
railway  company  in  Great  Britain  and  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years  next  before  the  date  of 
investment  paid  a  dividend  on  its  oidinary  stock  or  shares,  with 
power  to  vary  the  investment  in  or  for  any  other  such  securities : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affect- 
ing the  inheiitauce  of  the  settled  land,  or  other  the  whole  estate  the 
subject  of  the  settlement,  or  of  land  tax,  rent  charge  in  lieu  of  tithe, 
crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  x>ayable  out  of  the 
settled  land  : 

(iii.)  In  payment  for  any  improvement  authorized  by  this  Act 
(see  stats.  46  &  47  Vict.  c.  61,  s.  29  ;  50  &  51  Vict.  c.  30  ;  ite  Lord 
Efpnont's  Settled  Estates,  45  Ch.  D.  395  ;  Re  Dalison's  Settled  Estate, 
1892,  3  Ch.  522)  : 

(iv.)  In  payment  for  equality  of  exchange  or  ^mrtition  of  settled 
land : 

(v.)  In  purchase  of  the  seignoiy  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of 
the  settled  land,  being  copyhold  or  customary  land  : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  laud,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land  or  of  leasehold  land  held  for  sixty  years  or  more  unex^ured  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  therein  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or  minerals  therein, 
or  in  other  land  : 

(viii.)  In  purchase,  cither  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or 
worked  with  the  settled  land,  or  of  any  easement,  right  or  privilege 
convenient  to  be  held  with  the  settled  land  for  mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (see  stat.  53  &  54  Vict, 
c.  69,  s.  14)  : 

(x.)  In  payment  of  costs,  charges  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powei-s,  or  the  execution  of  any  of  the 
provisions  of  this  Act : 
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discharge  of  incumbrances  affecting  the  whole  estate  in 
the  settled  land,  payment  for  authorized  improve- 
ments, and  purchase  of  other  lands  to  be  made  subject 
to  the  settlement.  Any  investment  must  be  in  the  names 
or  under  the  control  of  the  trustees  («).  Capital  money 
arising  under  the  Act  is,  while  uninvested  or  invested 
in  money  securities,  made  subject  to  the  settlement  as 
effectually  as  if  it  were  land,  and  will  go  to  the  persons 
to  whom  the  land,  from  which  it  arises,  would  have 
gone  for  the  same  estates  and  interests  as  they  would 
have  had  in  the  land ;  the  income  of  invested  capital 
being  paid  to  the  persons  who  would  have  been  entitled 
to  the  income  of  the  land  {t).  The  tenant  for  life  is  Tenant  for 
further  empowered  to  raise  money  by  mortgage  of  the  ^  niortlniee. 
settled  land,  where  the  money  is  required  for  enfran- 
chisement or  equality  of  partition  (r),  or  for  dis- 
charging an  incumbrance  on  the  settled  land  or  part 
thereof  (?r).  For  the  purpose  of  carrying  into  effect 
the  powers  of  leasing,  sale  and  other  powers  given  by 
the  Settled  Land  Act,  the  tenant  for  life  is  empowered  Tenant  for 
to  convey  the  settled  land  by  deed  for  all  the  estate,  of  con^vey^ 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  '  ''* 

of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

The  Court  may  also  order  that  the  costs  of  legal  proceedings  taikeu 
for  the  protection  of  settled  land  be  paid  out  of  capital  money  mised 
by  sale  of  part  of  the  lands  in  Hcttlement :  Jte  De  La  Warr^s  Estates, 
16  Cn.  D.  587  ;  stat.  45  &  46  Vict.  c.  38,  ss.  36,  47  ;  lie  Ormrod's 
Settled  Estate,  1892,  2  Ch.  318. 


is)  Stat.  45  k  46  Vict.  c.  38, 
s.  22,  sub-8.  2. 

(0  S.  22,  sub-ss.  5,  6. 

{u)  Stats.  11  Geo.  IV.  k  1  Will. 
IV.  c.  47,  s.  12 ;  and  2  &  3  Vict, 
c.  60,  empowered  tenants  for  life 
under  wills  to  convey,  under  the 
direction  of  the  Court  of  Chan- 
cery, the  whole  estate  in  their 
lands,  if  a  sale  or  mortgage  thereof 
were  directed  for  ])ayment  uf  the 
debts  of  the  testator.  These 
powei-s  were  generally  supci-seded 
bv  .stets.  13  &  14  Vict.  c.  60, 
8."  29;  15  &  16  Vict.  c.  55,  s.  1  ; 
now  replaced  by  56  k  57  Vict. 
c.  58,  ss.  30,  31. 


(r)  Stat.  45  k  46  Vict.  c.  38, 
s.  18.  Enfranchisement  properly 
means  the  conversion  of  copyhold 
land  into  freehold  {post,  Part  III. 
Ch.  i.),  but  lia.s  been  held  to  in- 
clude here  tlie  purchase  of  the 
freehold  reversion  on  leasehold 
land  ;  lie  Briue,  1905,  2  Ch.  372. 
As  to  partition,  see  post,  Ch.  v. 

(M?)  Stat.  53  k  54  Vict.  c.  69, 
8.  11  (1)  ;  see  iZc  Clifford,  1902, 
1  Ch.  87.  By  sub-s.  2,  incum- 
brance, does  not  here  include 
any  annual  sum  payable  during 
a  life  or  lives,  or  a  term  of  years 
absolute  or  dettrminable. 
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which  is  the  subject  of  the  settlement,  or  for  any  less 
estate,  as  may  be  required  (x). 


Statutory 
powers  cannot 
be  assigned. 


The  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act  are  not  capable  of  assignment  or  release,  do 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  (y).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate ;  which  cannot  generally 
be  aflfected  without  the  assignee's  consent  (z).  A  con- 
tract by  a  tenant  for  life  not  to  exercise  any  of  hiB 
powers  under  the  Act  is  void  (a).  And  any  provision 
in  a  settlement  attempting  to  forbid  a  tenant  for  life 
to  exercise  any  power  under  the  Act  is  void  (6). 


Improvement 
of  settled 
land. 


By  several  Acts  of  Parliament  of  the  last  reign  (c), 
and  especially  by  the  Improvement  of  Land  Act,  1864  (d), 
facilities  have  been  given  for  borrowing  money  to  be 
spent  in  making  improvements  on  settled  land  by  way 
of  drainage  and  in  a  variety  of  other  ways  {e),  and  to 


Railways  or 
Canals. 


{x)  See  stats.  45  &  46  Vict, 
c.  38,  8.  20,  sub-a.  1  ;  53  &  54 
Vict.  c.  69,  8.  6  ;  post^  Part  11. 
Ch.  iii. 

{y)  Stat.  45  &  46  Vict.  c.  38, 
s.  50,  8ub-s.  1.  See  Ee  Barloivs 
Contract,  1903,  1  Ch.  382. 

{z)  Sect.  50,  8nb-ss.  3,  4.  Stat. 
54  &  55  Vict.  c.  69,  s.  4,  excepts 
assignments  made  by  a  tenant 
for  life  ill  consideration  of  mar- 
riage or  by  way  of  any  family 
arrangement,  not  being  a  security 
for  money  advanced.  And  unless 
the  assignee  is  actually  in  pos- 
session, his  consent  is  not  re- 
quisite to  the  making  by  the 
tenant  for  life  of  leases  under  the 
Act  at  the  best  rent  without  fine. 

{a)  Stat.  45  &  46  Vict.  c.  38, 
8.  50,  sub-s.  2. 

(ft)  Sect.  51. 

(c)  Stats.  8  &  9  Vict.  c.  56, 
replacing  3  &  4  Vict.  c.  55  ;  9  &  10 


Vict.  c.  101,  amended  by  10  &  11 
Vict.  e.  11,  11  &  12  Vict.  c.  119, 
13  &  14  Vict.  c.  31,  and  19  &  20 
Vict.  c.  9;  12  &  13  Vict.  c.  100, 
amended  by  19  &  20  Vict.  c.  9, 
and  repealed  by  27  &  28  Vict, 
c.  114. 

{d)  Stat.  27  &  28  Vict.  c.  114, 
amended  by  62  &  63  Vict.  c.  46. 

(e)  liy  Stat.  45  &  46  Vict, 
c.  38,  s.  30,  the  Act  of  1864 
is  extended  so  as  to  comprise 
all  improvements  authorized  by 
the  Settled  Laud  Act,  1882 ;  see 
below,  p.  125,  n.  {h).  Settled 
lands  may  be  charged  under  tlie 
Act  of  1864  (ss.  78  sq,)  with  the 
repayment  of  money  subscribed 
for  the  construction  of  railways 
or  canals  on  or  near  to  them  and 
likely  to  benefit  them.  Stats. 
33  &  34  Vict.  c.  56,  and  34  &  85 
Vict.  c.  84,  added  to  the  list  of 
improvements  authorized  by  the 
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be  repaid  with  interest  by  equal  instalments  extending 
over  a  fixed  term  of  years,  and  charged  as  a  rent-charge 
upon  the  inheritance  of  the  land.  The  instalments  are 
payable  by  a  tenant  for  life  during  his  lifetime ;  and  he 
is  bound  to  maintain  the  improvements  made  (/ ) .  And 
in  addition  to  the  facilities  so  given  for  raising  money  Improve- 

.  #JT_'  i^ij  'ii  ments  under 

to  pay  for  the  improvement  of  land,  capital  money  the  Settled 
arising  from  the  sale  of  settled  land  or  otherwise  under  ^°J^  -^^^ 
the  Settled  Land  Act,  1882  {g),  may  now  be  applied  at 
the  instance  of  the  tenant  for  life  in  payment  for  any 
improvement  authorized  by  that  Act  (h).    But  in  order 


Act  of  1864  the  erection,  comple- 
tion, or  improvement  of  a  man- 
sion house  suitable  to  the  estate, 
as  a  residence  for  its  owner, 
provided  that  the  sum  charged 
for  snch  purposes  should  not  be 
more  than  two  years'  net  rental 
of  the  whole  estate.  Stat.  40  &  41 
Vict.  c.  31  added  the  erection  of 
reservoirs  and  other  permanent 
works  for  the  supply  of  water 
and  empowered  sukscriptions  for 
the  construction  of  waterworks 
by  a  water  company  to  bo  charged 
on  settled  lands  ;  see  also  stat. 
60  k  61  Vict.  c.  44. 


(/)  Stats.  8  &  9  Vict.  c.  66, 
ss.  10,  11 ;  9  &  10  Vict.  c.  101, 
ss.  38,  39  ;  12  &  13  Vict.  c.  100, 
ss.  21,  26  ;  27  &  28  Vict.  c.  114.  Residence, 
ss.  66,  72.  Capital  money  arisiug 
under  the  Settled  Land  Act,  1882, 
may  now  be  applied  in  redeeming 
such  rent  charges  when  created 
in  respect  of  an  improvement 
authorized  by  that  Act :  see  aiUe, 
p.  122,  u.  (<?)  (iii.). 

ig)  Stat.  45  k  46  Vict.  c.  38, 
8.  21  (iii.)  ;  antc^  p.  122  ;  see  He 
MUlarcCs  SeUled  Estates,  1893,. 
8  Ch.  116  ;  Re  BristoVs  Settled 
Estates,  ib,  161. 


rvoirs 
and  Water 
supply. 


(A)  (Sect.  25.)  Improvements  authorized  by  this  Act  are  the 
making  or  execution  on  or  in  connection  with,  and  for  the  benefit 
of  settled  land,  of  any  of  the  following  works,  or  of  any  works  for 
any  of  the  following  purposes,  and  any  operation  incident  to  or 
necessary  or  proper  in  the  execution  of  any  of  those  works,  or  neces- 
sary or  proj)er  for  carrying  intt»  effect  any  of  those  purposes,  or  for 
securing  the  full  benefit  of  any  of  those  works  or  pur])oses  (namely)  : 

(i.)  Drainage,  including  the  straightening,  widening  or  deepening 
of  drains,  streams  and  watercourses  : 

(ii.)  Irrigation  ;  warping : 

(iii.)  Drains,  pipes  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

(iv. )  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water : 

(v.)  Groynes  ;  sea  walls,  defences  against  water : 

(vi.)  Inclo.sing ;  straightening  of  fences  ;  re-division  of  fields  : 

(vii.)  Reclamation  ;  dry  warping : 

(viii.)  Farm  roads  ;  private  roads ;  roads  or  streets  in  villages  or 
towns : 

(ix.)  Clearing;  trenching;  planting: 

(x.^  Cottages  for  labourers,  farm  servants,  and  artisans,  employed 
on  the  settled  land  or  not ;  and  (by  stat.  48  k  49  Vict.  c.  72,  s.  1 1 ) 
any  dwellings  available  for  the  working    classes,   the   building  of 
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to  obtain  this,  the  tenant  for  life  is  required,  before  the 

Tenant  for  life  work  is  done,  to  submit  to  the  trustees  or  the  Court  a 

iTwh^e!"^'     scheme  for  the  execution  of  the  improvement  showing 

the  proposed  expenditure  thereon  (i).     And  a  certificate 

of  the  Board  of  Agriculture,  or  of  an  engineer  or  surveyor 

which  in  the  opinion  of  the  Court  is  not  injurious  to  the  estate.    See 
Stat.  53  &  54  Vict.  c.  69,  s.  18. 

(xi.)  Farmhouses,  offices  and  outbuildings,  and  other  ))laces  for 
farm  pui-poses : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled  land  for 
agricultural  purposes,  or  as  woodland  or  othenvise  : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,   dams,   weirs,   sluices,    and   other  works  and    machinery  for 
supply  and  distribution  ot  water,  for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or  other  consumption  : 
(xiv.)  Tramways  ;  railways;  canals;  docks  : 

(xv. )  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  ana  other  things  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  required  for 
mining  purposes : 
(xvi.)  Markets  and  market  places : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
for  the  use,  gratuitously  or  on  i)ayment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  public,  the  same  being  necessary 
or  proper  in  connection  with  the  conversion  of  land  into  building  land  : 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick  making,  tile  making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessaiy 
or  pro{)er  in  connection  with  development  of  mines : 

(XX.)  Reconstruction,  enlargement  or  improvement  of  any  of  those 
works. 

By  Stat.  53  k  54  Vict.  c.  69,  s.  13,  improvements  authorized  by  the 
Act  of  1882  shall  include  : 
(i.)  Bridges : 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  (see  Ee  De  Tei8%ier9 
Setded  Estates,  1893,  1  Ch.  153;  Re  GaskelVs  Settled  Elates,  1894, 
1  Ch.  485  ;  lie  Blagrave's  Settled  Estates,  1903,  1  Ch.  560 :  Re  Leveson 
Gower's  SeUled  Estate,  1905,  2  Ch.  95) : 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
nrban  sanitary  district  taken  by  a  local  or  other  public  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof  : 

(iv.)  The  rebuildiug  of  the  principal  mansion  house  on  the  settled 
land:  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land  (see  Re  Walkers  SeUled 
Estate,  1894,  1  Ch.  189  ;  Re  Leyh's  Settled  Estate,  1902,  2  Ch.  274. 

(0  Stat.  45  &  46  Vict.  c.  38,  see  Re  Bulwcr  Lytlbn's  Will,  38 
8.  26,  sub-9.  1;  Re  HotchkirCs  Ch.  D.  20;  JU  Norfolk's  Estates, 
Settled    Estates,   35   Ch.    D.    41  ;       1900,  1  Ch.  461. 
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approved  by  them,  certifying  that  the  work  has  been 
properly  done,  and  the  amount  properly  payable  by  the 
trustees  in  respect  thereof,  or  else  an  order  of  the  Court 
is  required  before  any  capital  money  can  be  applied  in 
payment  for  the  improvement  (/r).  But  the  Court  may, 
in  any  case  where  it  appears  proper,  make  an  order 
directing  capital  money  to  be  applied  in  payment  for  any 
authorized  improvement,  notwithstanding  that  a  scheme 
was  not  submitted,  as  required,  before  the  execution  of 
the  improvement  (Z).  The  tenant  for  life  is  required 
to  maintain  improvements  executed  under  the  Act  (m) ; 
and  is  protected  from  impeachment  of  waste  (n)  in  re- 
spect of  any  stone,  clay,  sand,  or  other  substance  pro- 
perly gotten,  or  timber  properly  cut,  for  the  purpose 
of  making  or  maintaining  any  such  improvement  (o). 
Under  the  same  Act  (p),  a  tenant  for  life  may  join  or 
concur  with  any  other  person  interested  in  executing 
any  improvement  authorized  by  the  Act,  or  in  con- 
tributing to  the  cost  thereof.  In  all  other  respects,  other  im- 
improvements  which  a  tenant  for  life  may  wish  to  make  P^o^ements. 
must  be  paid  for  out  of  his  own  pocket  (q). 

Where  land  is  given  to  a  widow  during  her  widow-   Determinable 
hood,  or  to  a  man  until  he  shall  become  bankrupt  (r), 
or  for  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 

{k)  Sect.  26,  sub-s8.  2,  3  ;  stat.  {q)  Nairn  v.  Marjorihaiiks,  3 

50  &   51   Vict,    c    80.      See  Re  Russ.    582  :     Hihhert    v.    Cooke, 

Keek's  SeUUinerU,  1904,  2  Ch.  22.  1.  Sim  k  Stu.  652  ;   CaUUcoU  v. 

(/)  Stat  53  &  54  Vict.  c.  69,  Brown,  2  Hare,  144;  Horlocky. 

s.  13.     See   Re  OmirocCa  Settled  Smith,  17  Beav.  572  ;  Dunne  v. 

EalaU,    1892,    2    Ch.    318  ;     Re  l^unne,  7  J)e  Gex,  M.  &  G.  207  ; 

Tucker's    Settled    Estates,    1895,  Dent  v.   Dent,  30  Beav.  263  ;  Re 

2   Ch.    468  ;   Re   Thovuis,    1900,  Leigh's  EstaU,  L.  K.  6  Ch.  887  : 

1  CIi.  319  ;  Re  Partington,  1902,  Drake  v.  Trcfasis,  L.  K.   10  Ch. 

1  Ch.  711.  364 ;   Re  Broadwater  Estate,  33 

(m)  Stat.  45  &  46  Vict.  c.  38,  W.    R.    738  ;    Re   De    Teissier's 

.s.  28.  Sealed  Estates,  1893,  1  Ch.  153  ; 


life  estates. 


AiUe,  p.  116.  Re  Gerard: s  SeUled  Estates,  1893, 

Sect.  29.  3  Ch.  252  ;  Re  Montag%i,  1897,  2 

[p)  Stat.  46  &  46  Vict.  c.  38,       Ch.  8  ;  i&f  Willis,  1902, 1  Ch.  15. 

27.  (r)  AnU,  p.  82. 
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a  gift  for  life  («).  Such  estates  are  regarded  in  law  as 
determinable  life  estates  (t) ;  and  their  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.  A 
Emblements,  diflference  may  occur  in  the  right  to  take  the  emblements, 
that  is,  the  right  of  a  tenant  to  reap  the  crop  that  he 
has  sown,  though  he  die  or  his  estate  terminate  before 
harvest  (u).  Thus,  if  a  tenant  for  life  die  before 
harvest,  his  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  were  absolute  or  determinable ; 
and  his  assignee  or  undertenant  will  have  the  sameright. 
But  if  the  estate  should  determine  by  the  tenant's  own 
act,  as  by  the  marriage  of  a  widow  holding  during  her 
widowhood,  the  tenant  would  have  no  right  to  emble- 
ments ;  though  the  undertenant,  being  no  party  to  the 
cesser  of  the  estate,  would  still  be  entitled  in  the  same 
manner  as  on  the  expiration  of  the  estate  by  death  (x). 
With  respect  to  tenants  at  rack-rent  (?/),  it  is  now  pro- 
vided that  where  the  lease  or  tenancy  of  any  farm  or 
lands  held  by  such  a  tenant  shall  determine  by  the 
death  or  cesser  of  the  estate  of  any  landlord  entitled  for 
his  life,  or  any  other  uncertain  interest,  instead  of 
claims  to  emblements,  the  tenant  shall  continue  to  hold 
and  occupy  such  farm  or  lands  until  the  expiration  of 
the  then  current  year  of  his  tenancy,  paying  a  propor- 
tionate rent  to  the  succeeding  owner  (z). 


Tenants  at 
i-ack-rent. 


Apportion- 
ment of  rent. 


By  the  common  law,  if  lands  were  let  reserving  rent 
periodically,  as  on  the  usual  quarter  days,  nothing  was 
due  from  the  lessee  until  the  day  when  the  rent  became 
payable  (a).  Hence,  in  old  times,  if  a  tenant  for  life 
had  let  the  lands  reserving  rent  quarterly  or  half-yearly, 


(«)  A7Ue,  ]).  63. 

{t)  Co.  Litt.  42  a ;  2  Black. 
Conim.  121  ;  Jie  Caim^s  Settled 
Estates.  1899,  1  Ch.  824,  329. 

(w)  See  Wms.  Pers.  Prop.  ]  38, 
15th  ed. 

(x)  Co.  Litt.  55  b  ;  2  Black. 
Comm.  122 — 124  ;  see  Graves  v. 


WM,  5  B.  &  Ad.  105. 

(2/)  Aiite,  p.  106,  n.  (g). 

{z)  Stat.  14  &  15  Vict.  c.  25, 
8.  1  ;  Haines  v.  Wdch,  L.  R.  4 
C.  P.  91. 

(a)  Co.  Litt.  292  b  ;  3  Rep. 
128. 
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and  died  between  two  rent-days,  no  rent  was  due  from 
the  under-tenant  to  anybody  from  the  last  rent-day  till 
the  time  of  the  decease  of  the  tenant  for  life.  But  in 
the  reign  of  King  George  II.  a  remedy  for  a  propor- 
tionate part  of  the  rent,  according  to  the  time  such 
tenant  for  life  lived,  was  given  by  Act  of  Parliament  to 
his  executors  or  administrators  (6).  Formerly,  also, 
when  a  tenant  for  life  had  a  power  of  leasing  (c),  and  let 
the  lands  accordingly,  reserving  rent  periodically,  his 
executors  had  no  right  to  a  proportion  of  the  rent,  in  the 
event  of  his  decease  between  two  quarter  days ;  and,  as 
rent  is  not  due  till  midnight  of  the  day  on  which  it  is 
made  payable,  if  the  tenant  for  life  had  died  even  on  the 
quarter-day,  but  before  midnight,  his  executors  lost  the 
quarter's  rent,  which  went  to  the  person  next  entitled  (d). 
But  by  an  Act  of  1834  (e),  the  executors  and  adminis- 
trators of  any  tenant  for  life  who  had  granted  a  lease 
since  the  passing  of  the  Act,  might  claim  an  apportion- 
ment of  the  rent  from  the  person  next  entitled,  when  it 
should  become  due.  This  Act,  however,  did  not  apply 
unless  the  demise  was  made  by  an  instrument  in 
writing  {/).  But  the  Apportionment  Act,  1870  (g).  Apportion- 
now  provides  that  all  rents  and  other  periodical  pay-  ^^^  ^  ' 
ments  in  the  nature  of  income  (whether  reserved  or 
made  payable  under  an  instrument  in  writing  or  other- 
wise), shall,  like  interest  on  money  lent,  be  considered 
as  accruing  from  day  to  day,  and  shall  be  apportionable 
in  respect  of  time  accordingly. 

If  a  tenant  for  his  own  life  assign  his  estate  to  An  estate  i/?/r 

autre  lie, 

(b)  See  stats.  11  Geo.  11.  c.  19,       L.  R.  2  Eq.  27. 

s.  15  ;  4  &  6  Will.  IV.  c.  22,  s.  1 ;  (/)  See  CaUleij  v.   Arnold,  1 

£x  parU  Smyth,  1  Swanst.  337,  J.  &  H.  651  ;  Mills  v.   Tnimper, 

and  the  learned  editor's  note.  L.  B.  4  Ch.  320. 

(c)  SeeanU,  p.  117.  (g)  Stat.  33  k  84  Vict.  c.  35, 

(d)  Korris  v.  Han-iami,  2  Mad.  s.  2  :  Haslack  v.   Fedley,  L.   K. 
268.  19   £q.    271  ;    Constable  v.  Cim- 

(e)  Stat.  4  &  5  Will.  IV.  c.  22,  stable,  11  Ch.  D.  681 ;  Be  Howell, 
8,  2 ;  Lock  V.  Ve  Burgh,  4  De  G.  1895,  1  Q.  B.  844  ;  see  Ellis  v. 
k  S.  470  ;  Plumnur  v.  WhiUUy,  Bowbotham,  1900,  1  Q.  B.  740. 
Joh.   585 ;    Llewellyn    r.    Bous, 

W.K.P.  9 
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General 
occupant. 


Special 
occupant. 


Statute  of 
Frauds. 


another,  the  assignee  will  become  entitled  to  an  estate 
for  the  life  of  the  former.  This,  in  the  Norman-French, 
with  which  our  law  still  abounds,  is  called  an  estate  pur 
autre  vie  (h) ;  and  the  person  for  whose  life  the  land  is 
holden  is  called  the  cestui  que  vie.  An  estate ^/r  autre 
vie  has  long  been  an  estate  of  freehold  (i) ;  though  in 
early  times  this  was  not  so  (A;).  In  this  case,  as  well  as 
in  that  of  an  original  grant,  the  new  owner  was  formerly 
entitled  only  so  long  as  he  lived  to  enjoy  the  property, 
unless  the  grant  were  expressly  extended  to  his  heirs  ; 
so  that,  in  case  of  the  decease  of  the  new  owner  in  the 
lifetime  of  the  cestui  que  vie,  the  land  was  left  without 
an  occupant  so  long  as  the  life  of  the  latter  continued, 
for  the  law  would  not  allow  him  to  re-enter  after  having 
parted  with  his  life  estate  (l).  No  person  having,  there- 
fore, a  right  to  the  property,  anybody  might  enter  on 
the  land,  and  he  that  first  entered  might  lawfully  retain 
possession  so  long  as  the  cestui  que  vie  lived  (vi).  The 
person  who  had  so  entered  was  called  a  general  occupant. 
If,  however,  the  estate  had  been  granted  to  a  man  and 
his  heirs  during  the  life  of  the  cestui  que  vie,  the  heir 
might  enter  and  hold  possession ;  and  in  such  a  case  he 
was  called  in  law  a  special  occupant,  having  a  special 
right  of  occupation  by  the  terms  of  the  grant  (n).  To 
remedy  the  evil  occasioned  by  property  remaining  with- 
out an  owner,  it  was  provided  by  a  clause  in  a  famous 
statute  passed  in  the  reign  of  King  Charles  II.  (o),  that 
theownerof  an  estate |>«raMfrg  ri^ might  dispose  thereof 
by  his  will ;  that  if  no  such  disposition  should  be  made, 
the  heir,  as  occupant,  should  be  charged  with  the  debts 
of  his  ancestor ;  or  in  case  there  should  be  no  special 
occupant,  it  should  go  to  his  executors  or  administrators, 


(h)  Litt.  s.  66. 

(i)  Litt.  8.  57. 

(k)  Bract,  fo.  26  b,  263  a; 
Fleta,  fo.  192,  289. 

(/)  In  very  early  times  the 
law  was  other  wine ;  Bract,  fo. 
27  a,  263  a ;  Fleta,  fo.  192,  289  ; 


P.  &  M.  Hist.  Eng.  Law.  ii.  80. 

(m)  Co.  Litt.  41  b  ;  2  Black. 
Comm.  258. 

{n)  Atkinson  v.  Baker,  4  T. 
Rep.  229. 

(o)  The  Statute  of  Frauds,  29 
Car.  II.  c.  8,  s.  12. 
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and  be  subject  to  the  payment  of  his  debts,  of  course 
only  during  the  residue  of  the  life  of  the  cestui  que  vie. 
In  the  construction  of  this  enactment  a  question  arose, 
whether  or  not,  supposing  the  owner  of  an  estate  pur 
autre  vie  died  without  a  will,  the  administrator  was  to 
be  entitled  for  his  own  benefit,  after  paying  the  debts 
of  the  deceased.  An  explanatory  Act  was  accordingly 
passed  in  the  reign  of  King  George  II.  {p),  by  which 
the  surplus,  after  payment  of  debt,  was,  in  case  of 
intestacy,  made  distributable  amongst  the  next  of  kin, 
in  the  same  manner  as  personal  estate.  By  the  Wills  Modem 
Act  of  1837  [q) ,  the  above  enactments  were  both  replaced  enactments. 
by  more  comprehensive  provisions  to  the  same  effect. 
And  under  the  Land  Transfer  Act,  1897  (r),  on  the 
death  of  a  tenant  pxir  autre  vie,  his  estate  devolves  in 
the  first  instance  upon  his  executors  or  administrator 
whether  he  have  devised  the  same  or  not,  and  notwith- 
standing that  he  leave  a  special  occupant.  But  the  Act 
does  not  disturb  the  beneficial  title  of  a  devisee  or 
special  occupant,  who  may,  if  the  estate  be  not  required 
to  satisfy  the  deceased  tenant's  debts  and  testamentary 
or  administration  expenses,  require  the  executors  or 
administrator  to  convey  the  same  to  him. 

When  one  person  has  an  estate  for  the  life  of  another,   Oegtui  que  vie 
it  is  evidently  his  interest  that  the  cestui  que  vie  or  he  ^^^^^  ^  y^ 
for  whose  life  the  estate  is  holden,  should  live  as  long  produced. 
as  possible ;  and,  in  the  event  of  his  decease,  a  tempta- 
tion might  occur  to  a  fraudulent  owner  to  conceal  his 
death.  In  order  to  prevent  any  such  fraud,  it  is  provided, 
by  an  Act  of  Queen  Anne  («),  that  any  person  having  any 

ip)  Stat.  14  Geo.  II.  c.  20,8.9;  (s)  Stat.  6   Anne,   c.    18.     See 

see  Co.  Litt.  41  b,  n.  (5).  Ex   parte    Grant,    6    Ves.    512  : 

{q)  Stat  7  Will.  IV.  &  1  Vict.  Ex  parte  Whalley,  4  Russ.  561  : 

c.    26,   88.    8,    6:    Re  Skeppard,  Re  Isaac,   4  My.   &  Cr.  W  i   Re 

1897,2  Ch.  67  ;  Re  Inman,  1908,  Lingen,  12  Sim.  104  ;  Re  Cloasey, 

1  Ch.  241.  2  Sm.  &  G.  46  ;  Re  Dennis,  7  Jiir.. 

(r)  Stat.  60  &  61  Vict.  c.  65,  N.  S.  230  :  Re  Owe^i,  10  Ch.  D. 

Part  I. ;  ante,  pp.  29,57,74,86,109.  166  ;  Re  Stevens,  31  Cli.  D.  320. 
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claim  in  remainder,  reversion  or  expectancy,  may,  upon 
affidavit  that  he  hath  cause  to  believe  that  the  cestui  qu^ 
t'ie  is  dead,  and  that  his  death  is  concealed,  obtain  an 
order  from  the  Lord  Chancellor  for  the  production  of  the 
cestui  qu€  vie  in  the  method  prescribed  by  the  Act ;  and 
if  such  order  be  not  complied  with,  then  the  cestui  que 
vie  shall  be  taken  to  be  dead,  and  any  person  claiming 
any  interest  in  remainder,  or  reversion,  or  otherwise, 
may  enter  accordingly  (t). 
Quasi  entail.  If  an  estate  pur  autre  vie  should  be  given  to  a  person 
and  the  heirs  of  his  body,  a  quasi  entail,  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
continuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession  may 
bar  his  issue,  and  all  remainders,  by  an  ordinary  deed 
of  conveyance  (u),  without  any  inrolment  under  the 
statute  for  the  abolition  of  fines  and  recoveries.  If  the 
estate  tail  be  in  remainder  expectant  on  an  estate  for 
life,  the  concurrence  of  the  tenant  for  life  is  necessary 
to  enable  the  tenant  in  tail  to  defeat  the  subsequent 
remainders  (x). 


Persons 
having  the 
powers  of  a 
tenant  for  life 
under  the 
Settled  Land 
Act,  1882. 


Tenant  pur 
autre  vie. 


It  is  important  to  notice  that  all  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882  (j/), 
are  by  that  Act  (z)  expressly  conferred  on  each  of  the 
following  persons,  when  entitled  in  possession  : — 

(a)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent ; 

(b)  A  tenant  for  the  life  of  another,  not  holding  merely 
under  a  lease  at  a  rent ; 

(c)  A  tenant  for  his  own  or  any  other  life,  or  for  years 

(0  By  s.  5  of  the  same  Act, 
tenants  pur  aiUrc  vie  continuing 
in  possession  after  the  determina- 
tion of  their  estates,  without  the 
express  consent  of  the  persons 
next  entitled,  are  adjudged  to  be 
trespassers,  and  made  liable  to 
pay  the  tiUI  value  of  the  profits 
received   during   their  wrongful 


possession. 

(u)  Fearne,  C.  R.  496  sq. 

(x)  Allen  V.  Alle^i,  2  Dm.  A: 
War.  307,  324,  382  ;  Edwards  v. 
Chaminmiy  3  De  Gex,  M.  &  G. 
202. 

{y)  AiUe,  pp.  118—124. 

(z)  Stat.  45  k  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (iv.,  v.,  vi.,  ix.). 
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determinable  on  life,  whose  estate  is  liable  to  cease  or 
be  defeated  in  any  event  daring  that  life  (a),  or  is  subject 
to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  b}' 
the  acts  of  the  parties,  there  are  certain  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life*  estates  held  by  persons 
subject  to  peculiar  laws;  such  as  the  life  estates  held 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather 
to  confuse  the  student  than  to  aid  him  in  liis  grasp 
of  those  general  principles,  which  it  should  be  his  first 
object  to  comprehend. 

(a)  See  ante,  pp.  82,  127, 128. 
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OF  JOINT  TENANTS   AND  TENANTS   IN   COMMON. 

A  GIFT  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.  As  between  themselves,  they  must, 
of  course  have  separate  rights;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
subject  of  the  tenancy.  A  joint  tenancy  is  accordingly 
said  to  be  distinguished  by  unity  of  pos^ssion,  xmity 
of  interest,  unity  of  tijj^e,  and  unity  of  the  time  of  the 
commencement  of  such  title  (a).  Any  estate  may  be 
held  in  joint  tenancy ;  thus,  if  lands  be  given  simply 
to  A.  and  B.  without  further  words,  they  will  become 
at  once  joint  tenants  for  life  (b).  Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
liver  of  them  exists.  While  they  both  live,  as  the3' 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of 
the  land,  and  B.  to  the  other ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 
whole  during  the  residue  of  his  life.  So,  if  lands  be 
given  to  A.  and  B.  and  the  heirs  of  their  two  bodies  ; 
here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  {c) :  so  long  as 


(a)  2  Black.  Comm.  180. 
(6)  Litt.    s.   288  ;    Com.   Dig. 
tit.    Estates    (K.    1)  :    seo    ante, 


p.  110. 

(c)  Co.  Litt.  20  b,  25  b  ;  Bac. 
Abr.  tit.  Joint  Tenants  (G). 
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they  both  live,  they  will  be  entitled  to  the  rents  and 
profits  in  eqaal  shares ;  after  the  decease  of  either,  the 
survivor  will  be  entitled  for  life  to  the  whole  ;  and,  on 
the  decease  of  such  survivor,  the  heir  of  their  bodies,  in 
case  they  should  have  intermarried,  will  succeed  by 
descent,  in  the  same  manner  as  if  both  A.  and  B.  had 
been  but  one  ancestor.  If,  however,  A.  and  B.  be 
persons  who  cannot  at  any  time  lawfully  intermarry, 
as,  if  they  be  brother  and  sister,  or  both  males,  or 
both  females,  a  gift  to  them  and  the  heirs  of  their 
two  bodies  will  receive  a  somewhat  different  construc- 
tion. So  long  as  it  is  possible  for  a  unity  of  interest 
to  continue,  the  law  will  carry  it  into  effect :  A.  and 
B.  will  accordingly  be  regarded  as  one  person,  and 
will  be  entitled  jointly  during  their  lives.  While 
they  both  live  their  rights  will  be  equal ;  and,  on  the 
death  of  either,  the  survivor  will  take  the  whole  so 
long  as  he  may  live.  But,  as  they  cannot  intermarry, 
it  is  not  possible  that  any  one  person  should  be  heir 
of  both  their  bodies :  on  the  decease  of  the  survivor, 
the  law,  therefore,  in  order  to. conform  as  nearly  as 
possible  to  the  manifest  intent,  that  the  heir  of  the 
body  of  each  of  them  should  inherit,  is  obliged  to  sever 
the  tenancy  and  divide  the  inheritance  between  the  heir 
of  the  body  of  A.,  and  the  heir  of  the  body  of  B.  Each 
heir  will  accordingly  be  entitled  to  a  moiety  of  the 
rents  and  profits,  as  tenant  in  tail  of  such  moiety.  The 
heirs  will  now  hold  in  a  manner  denominated  tenancy  in 
common ;  instead  of  both  having  the  whole,  each  will 
have  an  undivided  half,  and  no  further  right  of  survivor- 
ship will  remain  (^).    t 

An  estate  in  fee  simple  may  also  be  given  to  two  or  Joint  tenant 
more  persons  as  joint  tenants.     The  unity  of  this  kind 
of  tenure  is  remarkably  shown  by  the  words  which  are 
made  use  of  to  create  a  joint  tenancy  in  fee  simple. 

(rf)  Litt.  8.  283.     See  Rt  Tiverton  Market  Ad,  20  Beav.  874. 
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The  lands  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirSy  or  to  them, 
their  heirs  and  assigns  (e),  although  the  heirs  of  one  of 
them  only  ^ill  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue :  thus,  if  lands  lye 
given  to  A.  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
will  together  be  regarded  as  one  person ;  and,  when  they 
are  all  dead,  but  not  before,  the  lands  will  descend  to  the 
heirs  of  the  artificial  person  (so  to  speak)  named  in  the 
gift.  The  survivor  of  the  three,  who  together  compose 
the  tenant,  will,  after  the  decease  of  his  companions, 
become  entitled  to  the  whole  lands  {/).  While  they  all 
lived  each  had  the  whole ;  when  any  die,  the  survivor  or 
survivors  can  have  no  more.  The  heir  of  the  survivor 
is,  therefore,  the  person  who  alone  will  be  entitled  to 
inherit,  to  the  entire  exclusion  of  the  heirs  of  those  who 
may  have  previously  died  (g).  A  joint  tenancy  in  fee 
simple  is  far  more  usual  than  a  joint  tenancy  for  life  or 
in  tail.  Its  principal  use  in  practice  is  for  the  purpose 
of  vesting  estates  in  trustees,  who,  as  we  shall  see,  are 
Trustees  are  persons  entrusted  with  the  legal  ownership  of  lands  for 
joint^em^.  ^*^®  benefit  of  otliers  (h).  Such  persons  are  invariably 
made  joint  tenants.  On  the  decease  of  one  of  them,  the 
whole  estate  then  vests  at  once  in  the  survivors  or  sur- 
vivor of  them,  without  devolving  on  the  heir  at  law  of 
the  deceased  trustee,  and  without  being  affected  by  any 
disposition  which  he  may  have  made  by  his  will ;  for 
joint  tenants  are  incapable  of  devising  their  respective 
shares  by  will  (i) ;  they  are  not  regarded  as  having  any- 
separate  interests,  except  as  between  or  amongst  them- 
selves, whilst  two  or  more  of  them  are  living.  Trustees, 
therefore,  whose  only  interest  is  that  of  the  persons  for 

(e)  Hac.  Abr.  tit.  Joiut  Tenants  stats.  16  &  17  Vict. -c.  51.  ».  3  : 

<A)  ;  Co.  Litt.  184  a.  57  k  68  Vict.  c.  30,  ss,  1,  2  ;  sec 

(/)  Litt    8.    280.     Any  joint  tlie  end  of  Ch.  x. 
tenant  taking  a  beneficial  interest  (p)  Litt.  ubi  sup. 

by  survivorship  is  now  liable  to  {h)  Seopostt  Ch.  vii. 

succession  duty  and  estate  duty  ;  (t)  Litt  s.  287  ;  Perk.  s.  500. 
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wliom  they  holdin  trust,  are  properly  made  joint  tenants. 
As  a  rule,  the  survivor  of  several  joint  tenants  in  fee 
simple  may  devise  the  land,  as  well  as  allow  it  to  descend 
to  his  heir.  But,  if  such  survivor  be  a  trustee  of  the 
land,  on  his  death  after  the  year  1881,  his  estate  will 
vest  in  his  personal  representatives,  notwithstanding 
any  testamentary  disposition  he  may  make  (&).  The 
Land  Transfer  Act,  1897  (/)  does  not  affect  the  right 
of  a  joint  tenant  surviving  his  companions  to  succeed 
to  the  whole  estate  given  to  the  joint  tenants  in  the 
lands.  But  when  the  whole  estate  has  become  vested 
by  survivorship^  in  the  longest  liver  of  them,  it  will 
devolve  upon  his  death  according  to  the  provisions  of 
the  Act,  and  will  therefore  vest  in  the  first  instance  in 
his  executors  or  administrator.  If,  however,  he  were 
entitled  for  his  own  use  and  not  as  trustee  for  others, 
his  heir  or  devisee  will  have  the  same  beneficial  interest 
in  the  lands,  and  the  same  right  to  require  them  to  be 
conveyed  to  him,  as  if  the  whole  estate  had  been 
originally  granted  to  the  last  surviving  joint  tenant 
alone  (m). 

As  joint  tenants  together  compose  but  one  owner,  it 
follows,  as  we  have  already  observed,  that  the  estate  of 
each  must  arise  at  the  same  time  (n) ;  so  that  if  A.  and 
B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take  his 
share  first,  and  then  B.  come  in  after  him.  Tb  this  rule,  Exception  to 
however,  an  exception  has  been  made  in  favour  of  con-  ^"*  ^  ^  '™^' 
veyances  taking  effect  by  virtue  of  the  Statute  of  Uses, 
to  be  hereafter  explained ;  for  it  has  been  held  that  joint 
tenants  under  this  statute  may  take  their  shares  at 
different  times  (o) ;  and  the  exception  appears  also  to 

{k)  SUt.  44  k  45  Vict.  c.  41,  (h)  Co.    Litt.   188  a:  2  Black. 

».  30.  Comm.  181. 

(/)  Stat.  60  &  61  Vict.  c.   65,  (o)  13  Rep.  56  ;  Pollexf.  373  ; 

Part  I.,  ariie,  pp.  29,  57,  74,  84,  Bac    Abr.   Joint    Teuauls  (D) ; 

85,  109,  131.  Gilb.  Uses,   71   (135,  u.  10,  3rd 

[in)  Ante,  p.  136.  cd.). 
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extend  to  estates  created  by  will  (p).  A  farther  conse- 
quence of  the  unity  of  joint  tenants  is  seen  in  the  fact, 
that  if  one  of  them  should  wish  to  dispose  of  his  interest 
in  favour  of  any  of  his  companions,  he  may  not  make 
use  of  any  mode  of  disposition  operating  merely  as  a 
conveyance  of  lands  from  one  stranger  to  another.  The 
legal  possession  or  seisin  of  the  whole  of  the  lands 
belongs  to  each  one  of  the  joint  tenants  of  an  estate  of 
freehold ;  no  delivery  can,  therefore,  be  made  to  him  of 
A  release  is  that  which  he  already  has.  The  proper  form  of  assur- 
form  oT^^       ance  between  joint  tenants  is,  accordingly,  a  release 

assurance         j^y  (Jeed  (q),  and  this  release  operates  rather  as  an 
betweeu  joint      *^  .         .  ,  .    .   ,  .    ,  .        , 

tenants.  extmguishment  of  right  than  as  a  conveyance ;  for  the 

whole  estate  is  already  supposed  to  be  vested  in  each 

joint  tenant,  as  well  as  his  own  proportion.   And  in  the 

Norman-French,  with  which    our  law  abounds,  two 

persons  holding  land  in  joint  tenancy  are  said  to  be 

seised  per  mie  et  per  tout  (r). 

A  joint  The  incidents  of  a  joint  tenancy,  above  referred  lo, 

be  KYereA^^  ^^.st  only  SO  long  as  the  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy ;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of  the 
lands,  by  which  means  he  destroys  the  joint  tenancy  («). 
Thus,  if  there  be  three  joint  tenants  of  lands  in  fee 
simple,  any  one  of  them  may,  by  any  of  the  usual  modes 
of  alienation,  dispose  during  his  lifetime,  though  not  by 
will,  of  an  equal  undivided  third  part  of  the  whole 

{p)  2  Jarm.  Wills,  1118.  1119,  (r)  Litt.  s.  288. 

5th  ed.  ;   OaUs  d.    Hatlerley  v.  (s)  Co.  Litt.  186  a ;  Caldwell  y. 

Jacksm,    2    Str.    1172  :  Feame,  Fellawes,  L.  R.  9  Eq.  410.    Joint 

C.   R.  313 ;  Bridge  v.    YaleSf   12  tenancy  may  also  be  sevei-ed  by 

Sim.   ti45 ;  Keiiworthy  v.    Ward^  operation   of  law,   as  upon    the 

11     Hare,     196  ;    W'Grtgor     v.  bankniptcy   of   a  joint  tenant  : 

M'Gregor,  1  De  0.  F.  &  J.  73.  Thomason  v.  Frere,  10  East,  41  s, 

{q)  Co.  Litt.   169  a;  Bac.  Abr.  425;  Burt  v.  Mmilt,  1  C.  &  M. 

Joint  Tenants  (I)  2,  3  ;  2  Prest.  625,  530  ;  Morgan  v.  Marquis,  9 

Abst.    61.     But    a  grant    would  Ex.   145,   147—8;     Be    BHlln'':t 

operate  as  a  release;  Chesler  v.  Triists,  38  Cli.  D.  286. 
inilan,  2  Wms.  Saund.  96  a. 
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inheritance.  But  should  he  die  without  having  made 
sach  disposition,  each  one  of  the  remaining  two  will  have 
a  similar  right  in  his  lifetime  to  dispose  of  an  undivided 
moiety  of  the  whole.  From  the  moment  of  severance, 
the  unity  of  interest  and  title  is  destroyed,  and  nothing 
is  left  but  the  unity  of  possession  ;  the  share  which  has 
been  disposed  of  is  at  once  discharged  from  the  rights 
and  incidents  of  joint  tenancy,  and  becomes  the  subject 
of  a  tenancy  in  common.  Thus,  if  there  be  three  joint 
tenants,  and  any  one  of  them  should  exercise  his  power 
of  disposition  in  favour  of  a  stranger,  such  stranger  will 
then  hold  one  undivided  third  part  of  the  lands,  as 
tenant  in  common  with  the  remaining  two. 

Tenants  in  common  are  such  as  have  a  unity  of  Tenants  in 
possession,  but  a  distinct  and  several  title  to  their  ^™™®'^- 
shares  (t).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-third,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  tenancy  in 
common,  the  only  similarity  that  exists  is  therefore  the 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  the 
owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 
common  are  inconvenient  methods  for  the  enjoyment  of 
property.     Of  the  two  a  tenancy  in  common  is  no  doubt 

(0  Litt.  8.  292  ;  2  Black.  Coram.  191. 
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Partitiou  by 
writ. 


Partition  by 
Court  of 
Chancery, 


By  High 
Court  of 
Justice. 


preferable ;  inaBmuch  as  a  certain  possession  of  a  given 
Hhare  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  severalty ^  or  as  a  single  owner,  is  far  more 
beneficial  than  either  of  the  above  modes.  Accordingly 
it  is  in  the  power  of  anj^  joint  tenant  or  tenant  in 
common  to  compel  his  companions  to  effect  a  partition 
between  themselves,  according  to  the  value  of  their 
shares.  This  partition  was  formerly  enforced  by  a  writ 
of  partition,  granted  by  virtue  of  statutes  passed  in  the 
reign  of  Henry  VIII.  (m).  Before  this  reign,  as  joint 
tenants  and  tenants  in  common  always  become  such  b^* 
their  own  act  and  agreement,  they  were  without  any 
remedy,  unless  they  all  agreed  to  the  partition.  In 
modern  times  it  was  found  more  convenient  to  resort 
to  the  jurisdiction,  which  the  Court  of  Chancery  htul 
acquired,  to  compel  the  partition  of  estates  {x) ;  and  in 
1838  iy)  the  old  writ  of  i)artition,  wliich  had  already 
become  obsolete,  was  abolished.  Since  1875,  this  juris- 
diction has  been  exercisable  in  the  Chancery  Di\asion  of 
the  High  Court  of  Justice  (z).  Whether  the  partition 
be  effected  through  the  agency  of  the  Court,  or  by  the 
mere  private  agreement  of  the  parties,  mutual  con- 
veyances of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  into  complete 
effect  (a).  With  respect  to  joint  tenants,  these  con- 
veyances ought,  as  we  have  seen,  to  be  in  the  form  of 
releases ;  but  tenants  in  common,  having  separate  titles. 


{u)  31  Heu.  VIII.  e.  1  ;  32 
Hen.  VIII.  c.  32. 

(jc)  See  Manners  v.  Charles- 
worth,  1  My.  &  K.  830  ;  Select 
Cases  iu  Chancery,  Seldeu  Society, 
vol.  X.  129—131. 

(y)  Stat.  3  &  4  WWl  IV.  c.  27, 
s.  3(5. 

{z)  Stets.  36  k  37  Vict.  c.  66, 
88. 16,  17,  34  ;  37  &  38  Vict.  c.  83. 
See  Mayfair  ProjKrty  Co.  v. 
Johnston^  1894,  I  Ch.  608. 


(rt)  AUorney-General  v.  Hnmil- 
ton,  1  Maiid.  214.  If  any  of  the 
partieH  entitled  should  bo  infants 
or  lunatics,  and  so  unable  to 
execute  a  conveyance,  an  order 
may  be  made  vestiug  their  shai'es 
iu  such  i)ei'sons  as  shall  l>e 
directed ;  stat.  56  &  57  Vict, 
c.  53,  ss.  26  (ii),  31  (replacing 
13  &  14  Vict.  c.  60,  ss.  7,  30  : 
53  Vict.  0.  5,  s.  135). 
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must  make  mutual  conveyances,  as  between  strangers  ; 
and  by  a  modem  statute  it  is  provided,  that  a  partition 
shall  be  void  at  law,  unless  made  by  deed  (b).  By  the 
Settled  Land  Act,  1882  (c),  the  tenant  for  life  under  a 
settlement  of  an  undivided  share  of  land  is  empowered 
to  concur  in  making  partition  of  the  entkety,  and  to 
convey  the  land  given  on  partition  for  all  the  estate, 
which  is  the  subject  of  the  settlement,  in  the  manner 
requisite  for  giving  effect  to  the  partition.  Another  Partition  by 
very  convenient  mode  of  efiFecting  a  partition  is,  by  appli-  Agricultnre. 
cation  to  the  Board  of  Agriculture,  who  are  empowered 
by  the  Inclosure  Acts  to  make  orders  for  the  partition 
and  exchange  of  lands  and  other  hereditaments,  which 
orders  are  effectual  without  any  further  conveyance  or 
release  (d). 

The  jurisdiction  of  the  Court  of  Chancery  with  regard  Partitiou 
to  partition  (now  exercisable,  as  we  have  seen,  in  the  ' 
Chancery  Division)  was  extended  by  the  Partition  Act, 
1868  (e).  By  this  Act  the  Court  is  empowered  to  direct 
a  sale  of  the  property  instead  of  a  partition,  whenever 
a  sale  and  distribution  of  the  proceeds  appears  to  the 
Court  to  be  more  beneficial  to  the  parties  interested  {/). 
If  tlie  parties  interested  to  the  extent  of  a  moiety  or 
upwards  request  a  sale,  the  Court  shall,  unless  it  sees 
good  reason  to  the  contrary,  direct  a  sale  of  the  property 


{fj)  Stat.  8  &  9  Vict.  c.  106, 
3,  3,  repealing  stat.  7  &  8  Vict, 
c.  76,  a.  3,  to  the  same  effect. 

(c)  Stat.  45  k  40  Vict.  c.  38, 
ss.  3,  20. 

{(C)  These  powers  were  first 
given  to  the  Inclosnre  Commis- 
sioiiers  (in  1882  styled  the  Land 
Commiaaioners),  and  were  trans- 
ferred to  the  Board  of  Agriculture 
ill  18S9.  See  stata.  8  &  9  Vict. 
a  118,  ss.  147, 150  ;  9  &  10  Vict. 
c.  70.  as.  9, 10, 11  ;  10  &  11  Vict. 
c.  Ill,s8.4,  6  ;  11  &  12  Vict. c.  99. 
ss.  13,  14  ;  12  &  13  Vict.  c.  83, 
ss.  7.   11 ;  16  &  16  Vict.  c.   79, 


ss.  81,  32;  17  &  18  Vict.  c.  97, 
S.6;  20&21  Vict.  c.  81,  ss.  1—11  : 
21  k  22  Vict.  c.  53  ;  22  k  23 
Vict.  c.  43,  ss.  10,  11  ;  39  &  40 
Vict.  c.  56,  8.  33  ;  45  &  46  Vict, 
c.  38,  8.  48  ;  62  &  63  Vict.  c.  30, 
s.  2. 

(e)  Stat.  31  k  32  Vict,  c.  40, 
amended  by  39  k  40  Vict.  c.  17. 
Sect.  12  of  the  former  Act  gave 
jurisdiction  to  the  County  Courts 
in  suits  for  partition  of  property 
not  above  £500  in  value. 

(/)  Stat.  31  k  32  Vict.  c.  40, 
s.  3. 
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accordingly  (g).  And  if  any  party  interested  requests 
a  sale  the  Court  may,  if  it  thinks  fit,  unless  the  other 
parties  interested  or  some  of  them  undertake  to  pm*- 
chase  the  share  of  the  party  requesting  a  sale,  direct 
a  sale  of  the  property  (h).  This  alteration  of  the  law, 
which  was  some  time  since  suggested  by  the  late 
author  (i),  has  efiFected  a  substantial  improvement. 

(g)  Sect.  4  ;  JVilkinsan  v.  Jo-  Games,  L.  R.  10  Ch.  204  ;  FiU  v. 
bemt,  L.  R.  16  Eq.  14  ;  Porter  v.  Jonejt,  5  App.  Gas.  651 ;  Richard- 
Lopes,  7  Ch.  D.  868.  son  v.  Feary,  39  Ch.  D.  45. 

(A)  Sect.    6  ;  see    Williama  v.  {%)  Essay  on  Real  Assets,  p.  129. 
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CHAPTEE  VI. 

OF  THE  CONVEYANCE  OF  A  FKEEHOLDINO  AT 
COMMON  LAW. 

Let  us  now  turn  our  attention  to  the  means  of 
conveying  a  freeholding  (a)  of  land — what  the  law 
requires  to  effect  a  valid  transfer  from  one  person  to 
another  of  an  estate  of  freehold  (b).  This  has  always 
been  and  still  is  a  formal  matter ;  mere  expression  of 
intention  will  not  suffice  to  transfer  freehold  property 
at  law,  unless  the  requisite  forms  be  duly  observed  (c). 
These  forms  are  not  the  same  now  as  they  were  in 
earlier  times.  By  the  common  law  delivery  of  posses- 
sion was  principally  necessary  to  effect  the  conveyance 
of  a  freehold :  while  at  the  present  day  the  chief  requisite 
is  a  deed  (rf).  Bui  no  one  can  hope  to  exercise  the 
modem  conveyancing  art  with  understanding,  without 
some  knowledge  of  the  early  law.  For  the  whole  modern 
law  of  real  property  is  nothing  but  a  tangle  of  hetero- 
geneous devices  for  escaping  the  effect  of  the  common 
law  rules  regarding  land.  And  it  will  yield  up  its 
reason  to  no  one,  who  lacks  the  patience  to  learn  its 
history.  I  would  therefore  entreat  the  student  to  lay 
aside  the  notion,  that  the  study  of  what  is  obsolete  in 
practice  must  necessarily  be  waste  of  time,  and  will  beg 
him  again  to  consider  with  me  the  law  of  bygone  days. 

By  the  common  law  a  freeholding  of  land  was  chiefly  Feoffment 
transferable  by  feoffment  with  livei-y  of  seisin  ;  that  is,  ^^seisln?^^ 

ia)  Antey  p.  1 6.  Chaniley,  28  Beav.  96  ;  Zimbler 

(h)  Ante,  p.  63.  v.  AhrahainSy  1903,  1  K.  B.  577. 
(c)  Bract   fo.   39  b;   Litt.  ss.  (d)  Stat   8  A;  9  Vict.  c.  106, 

59,  66,  70 ;   Ward  v.  Audland,  ss.  2,  3. 

B  Beav.  201,  212  ;   Woodford  v. 


deed. 
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by  the  gift  of  a  freehold  estate  in  the  land,  coupled  witli 
formal  delivery  of  possession.  Feoffment  is  properly  the 
gift  of  ^fief  or  fee  (e) ;  such  as  was  usually  conferred  in 
the  days  of  subinfeudation  (/) :  but  the  word  came  to  be 
applied  to  the  gift  of  any  freehold  estate  (r/).  Seisin,  as 
we  have  seen,  originally  meant  any  kind  of  possession, 
but  was  not  afterwards  used  to  denote  any  but  freehold 
possession — the  possession  recoverable  in  real  or  mixed 
actions  (h).  At  common  law  a  feoffment  need  not  have 
been  put  into  writing ;  it  was  su£Scient  to  express  the 
gift  by  word  of  mouth  (t) ;  but  formal  livery  of  seisin 
was  absolutely  necessary  to  perfect  the  gift  (A:).  This 
was  of  two  kinds :  livery  in  deed  and  livery  in  law. 
Livery  in  Livery  in  deed  was  performed  on  the  land  to  be  con- 
veyed by  the  person  making  the  feoffment  (called  the 
feoffor)  expressing  by  appropriate  act  (/)  and  words,  or 
words  alone,  his  intention  to  deliver  seisin  of  the  land  to 
the  feoffee,  or  person  to  be  enfeoffed,  and  yielding  up 
vacant  possession  thereof  accordingly  (m).  And  it  was 
requisite,  in  order  to  secure  the  delivery  of  vacant  posses* 
sion  to  the  feoffee,  that  all  persons  who  had  any  estate 
or  possession  in  the  land,  of  which  seisin  was  delivered, 
should  either  join  in  or  consent  to  making  the  livery,  or 
be  absent  from  the  premises  (n).  If  a  feoffment  were 
made  of  different  lands  lying  scattered  in  the  same 
county  (as  was  usually  the  case  in  the  days  of  common 
fields  (o) ),  livery  of  seisin  of  any  parcel  in  the  name  of 
the  rest  was  sufficient  for  all,  if  all  were  in  the  complete 
possession  of  the  same  feoffor;  but  if  they  were  in 

(e)  Ante^  p.  11>.  (/)  Such  as  the  delivery  of  the 

(/)  Aiitc,  p.  88.  hasp  of  the  door,  or  a  twig,  or  a 

(</)  Litt.  s.  57  ;  Co.  Litt.  9  a  ;  turf. 
P.  k  M.  Hist.  Eng.  Law,  ii.  82.  {m)  Bract,    fo.   39    b  H  seq.  ; 

(A)  Ante,  p.  36.  Co.  Litt.  48  a,  49  b. 

(i)  Bract,  fo.   33  b  ;   Litt.   ss.  {v)  Bract,  fo.  39  b,  40  h,  41  b, 

214—217.  42,  49,   60  :  Shep.  Touch.  213 : 

(k)  Glanv.  vii.  1  ;  Bract,  fo.  38,  Uoe  d.  Jieed  w  Taylor,  5  B.  &  Ad. 

39  b  ;  Litt.  ss.  59,  60,  66.     Mere  575. 

eiiti-j'  by  a  feoffee  was  insufficient ;  (o)  Ante,  p.  41 ;  see  Bract.  f«>. 

Litt  8.  70.  40  a,  42  b. 


OF  A  COBfMON  LAW  CONVEYANCE.  145 

several  counties,  there  must  have  been  as  many  liveries 

as  there  were  counties  {p).    For  if  the  title  to  these 

lands  should  come  to  be  disputed,  there  must  have  been 

as  many  trials  as  there  were  counties  ;  and  the  jury  of 

one  county  are  not  considered  judges  of  the  notoriety  of 

a  fact  in  another  {q).     Livery  in  law  was  made,  not  on  Livery  in  law. 

the  land,  but  in  sight  of  it  only,  by  the  feoffor  telling 

the  feoffee  to  enter  and  take  possession.     If  the  feoffee 

entered  accordingly  in  the  lifetime  of  the  feoffor,  this 

was  a  good  feoffment ;  but  if  either  the  feoffor  or  feoffee    « 

died  before  entry,  the  livery  was  void(r).     This  livery 

was  good,  although  the  land  lay  in  another  county  («) ; 

but  it  required  always  to  be  made  between  the  parties 

themselves,  and  could  not  be  deputed  to  an  attorney,  as 

might  livery  in  deed(i).     The  word  give  was  the  apt  The  word  ^ir<j 

and  technical  term  to  be  employed  in  a  feoffment  {u) ;    ^      "^^  ' 

its  use  arose  in  those  times  when  gifts  from  feudal 

lords  to  their  tenants  were  the  conveyances  principally 

employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  a  The  estate 
feoffment  were  made  with  or  without  writing,  that  the  marked  ouV'^ 
estate  to  be  taken  by  the  feoffee  should  be  marked  out,  ^^  limited. 
ov  Jiwitedr'&B  it  is  called ;  f.Vi^^f.  js,  thaf.  thft  ftYf.<?Tii:  nf 
jjift  fpnffgp'g  intpi-ftf^f,  ph^nH  bftftflpprtftinftd  by  thn  prnpor 
jjPffhniral  ^ny^a^     Thus,  if  it  were  intended  to  convey 
an  estate  of  inheritance  to  the  feoffee,  it  was  essential 
that  the  gift  should  be  made  to  him  and  his  heirs,  or 
to  him  and  the  heirs  of  his  body,  according  as  it  were 
desired  to  limit  an  estate  in  fee  simple  or  fee  tail  (x). 
In  the  latter  case  words  of  procreation,  such  as  "of  his 

{p)  Litt.  8.  61.     But  a  manor,  Comm.  315. 

the  site  of  which  extended  into  (r)  Co.   Litt.  48   b ;   2    Black, 

two    connties,    appears  to  have  Comni.  316. 

been  an  exception  to  this  rule  ;  («)  Co.  Litt.  48  b. 

for  it  was  bnt  as  one  thing  for  {t)  Co.  Litt.  52  b. 

the  purpose  of  a  feoffment;  Per-  (u)  Co.    Litt.  9  a;    2  Black, 

kins,  setTt.  227.      See,    however,  Comm.  310. 

Hale's  MS.,  Ca  Litt.  50  a,  n.  (2).  {x)  Litt.  s.  1. 

iq)  Co.  Litt.    50  a  ;  2  Blnck. 

W.R.P.  10 
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body,"  were  necessary,  as  well  as  the  words  of  inherit- 
ance (heirs) ;  for  a  gift  to  a  man  and  his  heirs  male 
conferred  on  him  an  estate  in  fee  simple  and  not  in  tail, 
there  being  no  words  to  ascertain  the  body  out  of  which 
such  heir  should  issue ;  and  an  estate  in  lands  descen- 
dible to  collateral  male  heirs  only,  in  entire  exclusion 
of  females,  is  unknown  to  the  English  law  (y).  If  the 
land  were  given  to  the  feoflfee  simply,  without  further 
words,  we  have  seen  that  he  would  take  an  estate  for 
•  his  life  only  (z).  And  the  same  result  would  follow  if  it 
were  attempted  to  confer  on  him  a  larger  estate  without 
using  the  proper  technical  words.  Thus,  if  lands  were 
given  to  a  man  to  have  and  to  hold  to  him  for  ever  or  to 
him  and  his  assigns  for  ever,  he  had  but  an  estate  for 
life  for  want  of  the  word  heirs  (a).  For  the  same  reason 
a  gift  to  a  man  and  his  seed,  or  to  him  and  his  offspring^ 
or  to  him  and  the  issti^  of  his  body,  would  only  confer 
upon  him  a  life  estate  and  not  an  estate  tail  (b).  This 
necessity  of  using  the  word  heirs  to  mark  out  or  limit 
an  estate  in  fee  seems  to  have  been  derived  from  the 
times  before  the  alienation  of  land  was  freely  permitted, 
when  the  tenant's  heir  was  the  only  person  who  could 
succeed  to  his  estate  (c).  As  we  have  seen,  a  gift  of 
land  would  then  confer  no  fee,  unless  an  intention  were 
expressed  that  the  donee's  heir  should  succeed  him  (d). 
And  though  tenants  in  fee  simple  were  afterwards 
enabled  to  dispose  of  their  lands  so  as  to  defeat  the 
expectation  of  their  heirs,  the  liberty  so  gained  was 
treated  as  incident  to  their  estates  (^).  So  that  what 
remained  essential,  on  the  gift  of  a  fee  simple,  was  to  use 
apt  words  to  confer  an  hereditai^y  estate,  to  which  the  law 
would  annex  the  power  of  alienation.    But  it  was  not 

(2/)  Litt.  8.  31  ;  Co.  Litt.  20  b,  (6)  Co.    Litt.    20;    2    Black. 

27  ;  2  Black.  Comin.  ]14,  116  ;  Oomm.  116. 
2>o<jd.  BruncY,  Martyny  8B.  &C.  (c)  Aiae,  pp.  19,  2»,  66—75. 

497.  {d)  Ante,  p.  111. 

(s)  Ante,  p.  110.  («)  Ante,  pp.  67—69. 

(a)  Litt.  8.  1. 
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necessary,  after  the  statute  of  Quia  Emptor  es,  expressly  to 
confer  an  assignable  estate  (/).  And  though  in  later  times 
it  became  a  common  form  to  convey  land  to  a  purchaser, 
to  hold  to  him  his  heirs  and  assigns  for  ever  {g),  yet  the 
word  heirs  alone  gave  him  a  fee  simple,  of  which  the 
law  enabled  him  to  dispose ;  and  the  remaining  words 
and  assigns  for  ever  had  no  conveyancing  virtue  at  all; 
but  were  merely  declaratory  of  that  power  of  alienation 
which  the  purchaser  would  have  possessed  without  them. 

The  delivery  of  possession  which  always  took  place  in  A  feoflEment 
a  feoffment,  rendered  it  an  assurance  of  great  power ;  ^ted  an^ 
for  the  law  permits  one  who  has  obtained  actual  posses-  estate  ^y 
sion  of  land,  to  maintain  it  against  all  others,  except 
those  who  may  lawfully  claim  the  land  under  a  prior 
title  (h).    If,  therefore,  a  person  should  have  made  a 
feoffinent  to  another  of  an  estate  in  fee  simple,  or  of 
any  other  estate,  not  warranted  by  his  own  interest  in 
the  lands,  such  a  feoffment  would  have  operated  (as  it 
was  said)  by  wrong.    That  is  to  say,  it  would  have  con- 
ferred on  the  feoffee  the  whole  estate  limited  by  the 
feoffment,  and  would  have  enabled  him  to  maintain  the 
seisin  actually  delivered  to  him  against  all,  but  those 
whose  prior  title  was  displaced  by  the  feofl&nent.    And 
even  they  were  in  certain  cases  deprived  of  all  right  to 
enter  upon  the  land,  and  left  with  nothing  but  a  right  to 
bring  an  action  for  its  recovery  (t).     Thus  if  a  tenant  in  Feoffment  by 
tail  or  for  his  own  life  should  have  made  a  feoffment  of  or°f or  life.  *^ 
the  lands  for  an  estate  in  fee  simple,  the  feoffee  would 
not  merely  have  acquired  an  estate  for  the  life  of  the 
feoffor,  but  would  have  become  seised  of  an  estate  in  fee 

(/)  AfUCj  p.  72.  heir  of  tlie  actual  possessor  was 

(y)  See  2  Black.  Comm.  A.ppx.  required  to  take  away  the  right 

i.  vi.  of    entry.       But    feoffments    by 

[h)  Bract,  fo.  30  b,  31  ;  Cole  tenants  in  tail,  and  one  or  two 

on  Ejectment,  287  ;  Williams  on  others,   put  the  injui-ed   parties 

^isiu,  7  ;  Holmes  on  the  Common  to  their  action.      Sec   Litt.    ss. 

Law,  244  ;  P.  &  M.   Hist.  Eng.  385  «gr.,  415,  592—600  ;  Co.  Lilt. 

Law,  iL  40  sq.  239  a,  n.  (1),  325  a,  n.  (1),  330  b, 

(0  Generally  descent  to    the  n.  (1). 

10—2 
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The  Statute 
of  Dees. 

A  considera- 
tion required, 
or  the  gift  to 
be  made  to 
the  use  of  the 
feoffee. 


Writing 
formerly 
unnecessary. 


simple  by  wrong  {k).  In  the  case  of  a  tenant  for  life, 
who  has  no  fee  and  whose  position  in  early  times  was 
that  of  lessee  rather  than  owner  (I),  such  a  feoffinent 
was  held  to  be  a  cause  of  forfeiture  to  the  person  next 
entitled  after  his  death ;  as  being  a  conveyance  of  such 
person's  interest  to  another  without  his  consent  (wi). 
But  a  feoffment  by  tenant  in  tail  conferred  an  estate 
indefeasible  during  his  life  (w).  At  the  present  day, 
however,  an  estate  by  wrong  can  no  longer  be  created  by 
feoffment ;  an  Act  of  1845  providing  that  a  feoffment 
shall  not  have  any  tortious  operation  (o). 

Down  to  the  time  of  King  Henry  VIII,  nothing  more 

was  requisite  to  a  valid  feoffment  than  has  been  already 

mentioned.     In  the  reign  of  this  king,  however,  an  Act 

of  Parliament  of  great  importance  was  passed,  known 

by  the  name  of  the  Statute  of  Uses  (p).    And  after  this 

•statute  it  became  further  requisite  to  a  feoffment,  either 

.  that  there  should  be  a  consideration  for  the  gift,  or  that 

.  it  should  be  expressed  to  be  made,  not  simply  unto, 

•  but  unto  and  to  the  use  of,  the  feoffee.     The  manner  in 

which  this  result  was  brought  about  by  the  Statute  of 

Uses  will  be  explained  in  the  next  chapter. 

If  proper  words  of  gift  were  used  in  a  feoffment,  and 
witnesses  were  present  who  could  afterwards  prove  them, 
it  mattered  not,  in  ancient  times,  whether  or  not  they 
were  put  into  writing  (q) ;  though  writing,  from  its 
greater  certainty,  was  generally  employed  (r).  There 
was  this  difference,  however,  between  writing  in  those 


(k)  Litt.  S8.  599,  611 ;  see  ante, 
pp.  106,  116. 

(l)  Litt.  8.  57  ;  anU,  p.  112. 

(m)  Litt.  88.  416,  416,  609— 
611,  621 ;  Co.  Litt  251  ;  see  Bract, 
fo.  31  a,  for  earlier  law.  So  a 
feoffment  in  fee  by  a  tenant  for 
years  was  a  cause  of  forfeiture  ; 
Litt.  8.  611  ;  Co.  Litt.  33  b, 
261  b,  330  b,  n.  (1) 


(n)  Litt.  88.  595—600,  605— 
614,  649,  660. 

(o)  Stat.  8  &  9  Vict.  c.  106,  a,  4. 

(p)  Stat  27  Hen.  VIIL  c.  10. 

iq)  Bract  fo.  11  b,  88  b  ;  Co. 
Litt  48  b,  121  b,  143  a,  271  b, 
n.  (1). 

(7)  Madox,  Form.  Angl.,  Dis- 
sert, p.  1. 
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days,  and  writing  in  our  own  times.  In  our  own  times, 
almost  everybody  can  write ;  in  those  days  very  few  of 
the  landed  gentry  of  the  country  were  so  learned  as  to 
be  able  to  sign  their  own  names  (s).  Accordingly,  on 
every  important  occasion,  when  a  written  document  was 
required,  instead  of  signing  their  names,  they  affixed 
their  seals  (t) ;  and  this  writing,  thus  sealed,  was  de- 
livered to  the  party  for  whose  benefit  it  was  intended. 
Writing  was  not  then  employed  for  every  trivial  purpose, 
but  was  a  matter  of  some  solemnity.  And  a  charter,  or  Charter, 
writing  whereby  a  man  formally  expressed  an  intention 
of  gift,  or  bound  himself  to  perform  any  act,  was  held 
to  afford  conclusive  proof  of  the  matter  expressed  therein, 
unless  it  were  shown  to  have  been  forged,  or  extorted 
from  him  by  fraud  or  force,  or  like  objections  to  its 
validity  were  established  {u).  In  very  early  times  after 
the  Norman  Conquest,  it  appears  that  even  an  unsealed 
charter  might  have  this  effect  (x).  But  afterwards  it 
came  to  be  settled  (y)  that  a  charter  must  have  affixed 
to  it  the  seal  of  the  person  whose  act  or  promise  it 
recorded,  in  order  to  be  admitted  as  conclusive  evidence 
against  him  (z).  Thenceforward  the  conclusive  effect 
which  the  early  law  gave  to  writings  was  confined  to 
sealed  writings.  In  all  legal  transactions,  therefore, 
a  seal  was  affixed  to  the  written  document,  and  the 
writing  so  sealed  was,  when  delivered,  called  a  deed,  in  a  deed. 
hstin  factum,  a  thing  done :  nothing  in  fact  was  in  early 
times  called  a  zvriting  but  a  document  under  seal  (a). 

(«)  8    Hallam's   Middle    Ages,  {u)  Glanv.    x.    12 ;  Bract,    fo. 

329  ;  2  Black.  Coram.  30.5,  306.  100,   396  ;  Britt.   liv.  i.   cli.   29, 

(0  It  appears  that  the   use  of  §§  .5,  14— 2*J. 

seals  was  introduced  into  Eug-  {x)  Bigelow,    PI.    Ang.-Nomi. 

land  after  the  Norman  Conquest,  175,  177. 

and  that  previously  the  English  {y)  Probably    as    a    safeguard 

custom  was  to  make  a  mark  ;  see  against  forgery  ;  Holmes  on  the 

Kemble,     Codex     Diplomaticus,  Common  Law,  272. 

vol.  i.  Introd.  xc— ci.  ;  Ducange,  (s)  See  Y.  B.  30  Edw.  I.  p.  158  i 

Gloss,    tit.    Sigillum  ;    Bigelow,  Flete,  lib.  ii.  c.  60,  §  25  ;  Britt. 

Placita   Anglo-Norman nica,  175,  liv.  i.  ch.  29,  §§  17,  19  ;  P.  &  M. 

177  ;  Maitland,  Domesday  Book  Hist.  Eng.  Law,  ii.  218,  220—222. 

and  Beyond,  261—265.  (a)  See  the    authorities    cited 
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Hence  it  is  that  in  every  transaction,  in  which  the 
common  law  requires  writing,  a  deed  is  necessary  (fc). 

This  rule  remained  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authenticity, 
had  been  superseded  by  the  practice  of  men  signing 
their  names  in  their  own  handwriting.  So  that  deeds 
acquired  a  superiority  over  other  writings;  by  which  a 
man  was  in  general  no  more  conclusively  bound  than 
by  spoken  words.  Thus  agreements  made  by  deed  have 
always  been  enforceable  at  law  merely  by  reason  of  their 
formal  character  (c),  and  without  any  exception  in  the 
case  of  a  gratuitous  promise.  But  with  regard  to  agree- 
ments made  without  deed  (although  in  writing),  it  was 
established  that  a  man  should  not  enforce  a  promise  so 
made  to  him,  unless  he  had  given  some  pecuniary  or 
Oonsidera-  other  valuable  consideration  in  return  for  it  (d).  After 
this  doctrine  had  been  broached,  the  force  of  a  deed 
in  conclusively  binding  a  man  who  executed  it,  was 
erroneously  explained  by  saying  that  a  deed  in  law 
imports  a  consideration  (e).  And  this  explanation  was 
erected  into  a  rule  of  law  (/).  So  that  at  the  present 
day  a  rf^fd,  or  a  writing  sealed  and  delivered  {g),  is  still 
said  to  import  a  consideration,  and  maintains  in  many 
respects  a  superiority  in  law  over  a  mere  unsealed 
writing.  In  modern  practice  the  kind  of  seal  made  use 
of  is  not  regarded,  and  the  mere  placing  of  the  finger  on 
a  seal  already  made,  is  held  to  be  equivalent  to  seal- 
ing (h);  and  the  words,." I  deliver  this  as  my  act  and 

in  u.   (?0  above ;  Litt.   ss.  217,  («)   Plowd.    308,   809  ;    Bacon 

250,   252,    365—367  ;   Co.    Litt.  on     Uses,     310.      See    Hohnos, 

85  b  :  Shep.  Touch.  320,  321.  Common  Law,  271—273. 

{h)  Co.    Litt.    9,    49  a,   85   a,  {/)   2  Black.    Comm.   446  ;   1 

121  b,  143  a,  169  a,  172  a  ;  ante,  Foub.   Eci-  342,  n.  ;  2  Fonb.  Eq. 

p.  32.  26. 

(c)   Y.    B.    46  Edw.    IIL    24,  to)  Co.    Litt.    171    b;    Shep. 

pi.  30.  Touch.  50. 

(rf)  See  Pollock  on  Contracts,  (A)  Shep.      Touch.     67 ;     see 

ch.   iil.  iv.  ;  Wins.    Pers.   Prop.  National    Provincial     Bank    v. 

155,  15th  ed.  ;  Rann  v.  Hughes,  Jackson,  33  Ch.  D.  1. 
7  T.  R.  360,  n.  ;  ante,  p.  78. 
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deed,"  which  ao-e  spoken  at  the  same  time,  are  held 

to  be  equivalent  to  dehvery,  even  if  the  party  keep  the 

deed  himself  (t).     The  sealing  and  delivery  of  a  deed 

are  termed  the  execution  of  it.     Occasionally  a  deed  Execution. 

is  deUvered  to  a  third  person  not  a  party  to  it,  to  be 

delivered  up  to  the  other  party  or  parties,  upon  the 

performance  of  a  condition,  as  the  payment  of  money  or 

the  like.     It  is  then  said  to  be  delivered  as  an  escrow  Escrow. 

or  mere  writing  {scriptuni) ;  for  it  is  not  a  perfect  deed 

until  delivered  up  on  the  performance  of  the  condition ; 

but  when  so  delivered  up,  it  operates  from  the  time  of 

its  execution  (A).     Any  alteration  or  rasure  in  or  addi-  Alteration, 

tion  to  a  deed  is  presumed  to  have  been  made  before  ^^^^^  *^- 

its  execution  (0-     And  it  was  formerly  held  that  any 

alteration,  rasure,  or  addition  made  in  a  material  part 

of  a  deed,  after  its  execution  by  the  grantor,  even  though 

made  by  a  stranger,  would  render  it  void ;  and  that  any 

alteration  in  a  deed  made  by  the  party  to  whom  it  was 

delivered,  though  in  words  not  material,  would  also 

render  it  void  (m).    But  a  more  reasonable  doctrine  has 

lately  prevailed ;  and  it  has  now  been  held  that  the 

filling  in  of  the  date  of  the  deed,  or  of  the  names  of  the 

occupiers  of  the  lands  conveyed,  or  any  such  addition, 

if  consistent  with  the  pm-poses  of  the  deed,  will  not 

render  it  void,  even  though  done  by  the  party  to  whom 

it  has  been  delivered,  after  its  execution  (71).    A  material 

alteration  inconsistent  with  the  original  purpose  of  a 

deed  still  makes  it  void  (0). 

(»)  Doe  d.  GantonsY.  Knighty  5  608,  621  :  Edvmvdsv,  EihuDtds, 

B.  k  C.  671  ;  Gnigemv.  Gerrard.  1904,  P.  362,  874. 

4   Y.  &  C.    119,   130 ;   Exton  v.  (/)  Doe  d.  Taium  v.  Catonwrc, 

ScoU,    6    Sim.    31  ;    Fletcher   v.  16  Q.  B.  745. 

Fletcher,  4   Haie,   67.      See  also  (m)  Figot's  case,  11  Rep.  27  a. 

Hall  ▼.  Bainbridge,  12  Q.  B.  699.  (n)  Adsctla  v.  Hives,  83  Beav. 

(it)  See  Shep.  Touch.  58,    59  ;  65  ;  Aldmis  v.  Comirell,  L.  K.  3 

Bowkerv.  Burdekin,UyL.  k^y.  Q.    B.    573:    Re    Bougate    and 

128,  147;  JVash  v.  Fltjn,  1  J.  &  Osbom's  Coiitracty  1902, 1  Cii.  451; 

Lat.   162;  Graham  v.   Graham,  Credituiiv,EjiCter,190i>,2Ch.A5:>. 

1   Ves.    juu.    275  ;  Millership  v.  (0)  £Uesmcre    Brewery    Co.    v. 

Bi«wfc«*/5  H.&N.  797  ;  Wathins  Cooper,   1896,    1    Q.   B.  76;  and 

v.ATwfA,  L.  K.  20  Eq. 262  ;  Z(/9ir/(«t,  see  Dnvidtton  v.  Cooper,  13  Al.  & 

dx.  Co.   V.   ISvjffield,   1897,  2  Cli.  \V.  343,  352  ;    Suffell  v.  Jktuk  of 
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Deeds  poll  Deeds  are  divided  into  two  kinds — deeds  poll  and 

tures"^^"  ^f^ntures ;  a  deed  poll  being  made  by  one  party  only, 
and  an  indenture  being  made  between  two  or  more  parties. 
Formerly  when  deeds  were  more  concise  than  at  present, 
it  was  usual,  where  a  deed  was  made  between  two  parties, 
to  write  two  copies  upon  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  be- 
tween them,  through  which  the  parchment  was  cut, 
often  in  an  indented  line,  so  as  to  leave  half  the  word 
or  letters  on  one  part,  and  half  on  the  other,  thus  serving 
the  purpose  of  a  tally.  But  at  length  indenting  only 
came  into  use  (p) ;  and  now  every  deed,  to  which  there 
is  more  than  one  party,  is  cut  with  an  indented  or 
waving  line  at  the  top,  and  is  called  an  indenture  (q). 
Formerly,  when  a  deed  assumed  the  form  of  an  in- 
denture, every  person  who  took  any  immediate  benefit 
under  it  was  always  named  as  one  of  the  parties  (r). 
But  it  is  now  enacted  that,  under  an  indenture,  an 
immediate  estate  or  interest  in  any  tenements  or  here- 
ditaments, and  the  benefit  of  a  condition  or  covenant 
respecting  any  tenements  or  hereditaments,  may  be 
Person  taking  taken,  although  the  taker  thereof  be  not  named  a  party 
not  ^*a^  to  the  same  indenture ;  also  that  a  deed,  purporting  to 
party.  be  an  indenture,  shall  have  the  effect  of  an  indenture, 

although  not  actually  indented  («).     A  deed  made  by 
only  oiie  party  is  polled,  or  shaved  even  at  the  top, 
Deed  poll.        and  is  therefore  called  a  deed  poll ;  and,  under  such  a 

England,  9  Q.   B.   D.   555,   569,  Pigot's  case,   11  Rep.  27  a;  Hall 

571.     If  an  estate  has  once  been  v.  ChandUsSj  4  Hing.  123.     It  is 

•jonveyed  by  a  deed,    of  coui-se  now  felony  not  only  to  steal,  but 

the     subsequent     alteration,^   or  also   for  any  fraudulent  pui-pose 

even    the     destruction,    of    the  to  destroy,  cancel,  obliterate,  or 

deed  cannot  operate  to  reconvey  conceal  any  document  of  title  to 

the  estate  ;  and  the  deed,    even  lands  ;  stat.  24  &  25  Vict.  c.  96, 

though  cancelled,  may  be  given  s.  28. 

in    evidence  to    show   that    the  ( p)  2  Black.  Comin.  295. 

estate  was  conveyed  by  it  whilst  {q)  Co.  Litt.  143  b. 

it  was  valid  ;   Ward  v.  Liwileij,  {r)  See  Co.  Litt.  229  a,  231  a  ; 

5  H.    &   N.    87,   656.     But  the  Bacon  on  Usos,  14. 

deed    having    become    void,    no  (.v)  Stat.  8  &  9  Vict.  c.  106,  .s.  5, 

action    could    be  brought    upon  rejieuling  stat.  7  &  8  Vict.  r.  76, 

any  covenant    contained   in    it:  s.  11,  to  the  same  effect. 
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deed,  any  person  may  accept  a  grant,  though  of  course 
none  but  the  party  can  make  one.  All  deeds  must  be 
written  either  on  paper  or  parchment  (f). 

So  manifest  are  the  advantages  of  putting  down  in  Writings  not 
writing  matters  of  any  permanent  importance,  that,  as  "  ^^  * 
commerce  and  civilization  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use ;  but, 
until  the  reign  of  King  Charles  II.,  the  use  of  writing 
remained  perfectly  optional  with  the  parties  in  every 
case  which  did  not  require  a  deed  under  seal.  In  this 
reign,  however,  an  Act  of  Parliament  was  passed  (tfc), 
requiring  the  use  of  writing  in  many  transactions  which 
previously  might  have  taken  place  by  mere  word  of 
mouth.  This  Act  is  intituled  "  An  Act  for  Prevention 
of  Frauds  and  Perjuries,"  and  is  now  commonly  called 
the  Statute  of  Frauds.  It  enacts  (x),  amongst  other  The  Statute 
things,  that  all  leases,  estates,  interests  of  freehold,  or  ^^  ^"^"  ^' 
term  of  years,  or  any  uncertain  interests,  in  lands, 
tenements,  or  hereditaments,  made  or  created  by  livery 
of  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  leases  or  estates  at 
will  only,  and  no  greater  force  and  effect ;  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or  any 
former  law  or  usage  to  the  contrary  notwithstanding. 
The  only  exception  to  this  sweeping  enactment  is  in  An  exception. 
favour  of  leases  not  exceeding  three  years  from  the 
making,  and  on  which  a  rent  of  two-thirds  at  least  of 
the  full  improved  value  is  reserved  to  the  landlord  0/). 
In  consequence  of  this  Act,  it  became  necessary  that  a 

(0  Shen.  Toucb.  5i  ;  2  Black.  and  Ist  schedule,  replacing  stat. 

Coniii..  29/.    *Deed8  not  specially  33  k  34  Vict.  c.  97.  *  Stamps  on 

charged  with   an   ad  valorem  or  (tt)  Stat.  29  Car.  II.  c.  3.  deeds, 

other  stamp  duty   nie   now  sub-  {w)  Sect.  I. 

ject   to   a    stamp    duty   of    10*.  (y)  Sect.  2. 

Stat.   54  &   55   Vict.  i-.  39,  s.    1 
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A  deed  now 
necessary. 


Whether 
signing  of 
deeds  neces- 
sary. 


Legal  doubts. 


feoflEment  should  be  put  into  writing,  and  signed  by  the 
party  making  the  same,  or  his  agent  lawfully  authorized 
by  writing ;  but  a  deed  or  writing  under  seal  was  not 
essential  (jz),  if  livery  of  seisin  were  duly  made.  But 
now  by  the  Eeal  Property  Act,  1845  (a),  a  feofi&nent, 
other  than  a  feofl&nent  made  under  a  custom  by  an 
infant  (^),  shall  be  void  at  law,  unless  evidenced  by 
deed.  Where  a  deed  is  made  use  of,  it  is  a  matter  of 
doubt,  whether  signing,  as  well  as  sealing,  is  absolutely 
necessary :  previously  to  the  Statute  of  Frauds,  signing 
was  not  at  all  essential  to  a  deed,  provided  it  was  only 
sealed  and  delivered  (c) ;  and  the  Statute  of  Frauds 
seems  to  be  aimed  at  transactions  by  parol  only,  and 
not  to  be  intended  to  aflfect  deeds.  Of  this  opinion 
is  Mr.  Preston  ((f).  Sir  William  Blackstone,  on  the 
other  hand,  thinks  signing  now  to  be  as  necessary  as 
sealing  (e).  And  the  Court  of  Queen's  Bench  has,  if 
possible,  added  to  the  doubt  (/).  Mr.  Preston's,  how- 
ever, appears  to  be  the  better  opinion  (gyt  However 
this  may  be,  it  would  certainly  be  liostf  unwise  to  raise 
the  question  by  leaving  any  deed  sealed  and  delivered, 
but  not  signed. 

The  doubt  above  mentioned  is  just  of  ajclass  with 
many  others,  with  which  the  student  mustj  expect  to 
meet.  Lying  just  by  the  side  of  thecommcp  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illus- 
trations to  be  found  in  legal  text-books  /are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
obtained  a  map  of  the  whole  country  which  lies  before 


(2)   3  Prest.  Abst.  110. 

(a)  Stat.   8  A:  9  Vict.  c.    106, 
8.  3. 

(b)  Ante,  p.  59. 

(c)  Shep.  Touch.  56. 

(rf)  Sliep.   Touch.  56,    ii.    (24), 
Preston's  ed.  ;  3  Prest.  Abst.  61. 
(c)  2  Bluck.  Comm.  306. 
(/)  Cooch  V.  Goodriuin,  2  Q.  B. 


580,  597. 

((/)  See  Tauntoii  v.  Pepler,  6 
Mudd.  166,  167  ;AveUneY.  IVhU- 
soii,  4  Mail.  &  Or.  801  ;  Ch^i-ry 
V.  Heminy,  4  Ex.  631,  636  ; 
Lawric  v.  Lees,  14  Ch.  D.  249, 
7  A  pp.  Cas.  19,  27  ;  Sug.  Pow. 
234,  235. 
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him.  But  further  research  will  inform  him  that 
this  opinion  is  erroneous,  and  that,  though  the  ordinary 
paths  are  well  beaten  by  author  after  author  again  going 
over  the  same  ground,  yet  much  that  lies  to  the  right 
hand  and  to  the  left  still  continues  unexplored,  or 
known  only  as  doubtful  and  dangerous.  The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.  ParUament,  the  great 
framer  of  the  laws,  seldom  undertakes  the  task  of  inter- 
preting them,  a  task  indeed  which  would  itself  be  less 
onefous,  were  more  care  andiMcins  bestowed  on  the 
making  of  them.  But,  a^Jt^^o,  doubt  is  left  to  stand 
for  years,  till  the  cau^of  some  imlucky  suitor  raises 
the  point  before  ou^ot  the  Courts  ;  till  this  happens, 
the  judges  themselves  have  no  authority  to  remove  it ; 
and  thus  it  remains  a  pest  to  society,  till  caught  in  the 
act  of  raising  a  lawsuit.  No  wonder  then,  when  judges 
can  do  Uttle,  that  writers  should  avoid  all  doubtful 
points.  C^es,  which  have  been  decided,  are  continually 
cited  to  illustrate  tile  principles  on  which  the  decisions 
have  proceeded ;  but  in  the  absence  of  decision,  a 
lawyer  be^ffes  timid,  and  seldom  ventures  to  draw  an 
infereQ^(rlest  he  should  be  charged  with  introducing 
a  doubt; 

To  return  : — Besides  a  feoflEment,  there  were  certain  Means  of  con- 
means  by  which  an  estate  of  freehold  could  be  conveyed  common  law 
at  common  law,  without  livery  of  seisin ;  but  none  of  without 
these  were  available  without  actual  entry  upon   the  geiain. 
land  (h).     Thus  fines  and  recoveries,  which  have  been  Fines  and 
already  explained  (i),  were  considered  in  the  light  of  ^^^^^^^^^s- 
common  assurances  of  freeholds.     But  these  owed  their 

(/i)  A  gift  of  land  by  or  to  the  took    ett'ect    without    livery    of 

King,   which  ought  at  common  seisin  ;  see  Plowd.  213  ;  2  Black, 

law  to  be  made,  in   the   I'ormer  Comm.  346 ;  Vin.  Abr.  Prero^a- 

case,  by  the  royal  letters  i>atent,  tive  (2  c,  A.  d,  B.  d). 
and  in   the   latter,  by  deed  en-  (0  Ante^  pp.  94 — 99. 

rolled  or  other  matter  of  record, 
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force  and  effect  to  their  being  judicial  procdedings.  A 
fine,  too,  either  presupposed  seisin  of  the  lands  by  the 
person  to  whom  it  was  levied,  or  required  to  be  followed 
up  by  entry  on  his  part  (k).  And  recoveries  used  to  be 
completed  by  a  regular  writ  directing  the  sheriff  to  put 
the  recoverer  in  possession  of  the  lands  {l)>  So  that  in 
each  case  a  transfer  of  possession  was  contemplated  as 
notorious  as  that  made  by  livery  of  seisin  (m).  Again, 
if  a  freeholder  in  fee  let  his  land  to  a  tenant  for  years 
or  at  will,  who  entered  into  actual  possession,  only  the 
mere  right  (??)  of  freehold  and  fee  remained  with  the 
former  ;  and  this,  being  an  incorporeal  hereditament, 
was  transferable  at  common  law  by  deed  (o).  In  such 
a  case,  therefore,  a  freehold  estate  could  be  conveyed 
to  the  tenant  by  deed  of  release  to  him  of  all  his  land- 
lord's estate  in  the  land.  But  no  such  release  could 
be  effectually  made  to  a  tenant,  who  had  not  actually 
entered  (p).  For  the  same  reason  an  estate  of  freehold 
might  be  conveyed  from  a  rightful  owner  to  any  one, 
who  had  obtained  actual  possession  of  his  land,  either 
with  or  without  his  privity,  by  deed  of  confirmation  of 
the  estate  to  him  {q).  Also,  if  two  men  of  equal  estate 
(i.e.,  both  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  (?•).  And  a  life-tenant  in 
possession  might  surrender  or  give  up  his  estate  to  a 
person  entitled  immediately  after  his  death  to  the 
freehold  in  fee  without  making  formal  livery  (s). 


(k)  Co.  Tr.  229,  230,  243,  261  ; 
Shep.  Touch.  3,  4  ;  2  Black. 
Comm.  348 — 367  ;  Cruise  on 
Fines,  ch.  iii. 

(/)  Cruise  on  Recoveries,  151. 

(m)  See  Cruise  on  Fines,  3,  6, 
62,  63,  65,  158. 

(n)  AnU,  pp.  5,  30. 

io)  AnU,  p.  31. 

(p)  Bract,  fv.  40  a ;  Litt.  ss. 
459,  460,  465. 

[q)  Bract,  fo.  40  b  ;  Litt.  ss. 
515—591,  531—538. 


(r)  Litt.  ss.  62—65;  Co.  Litt. 
50,  61,  266  b. 

(s)  Co.  Litt.  387  b,  838  a  ;  2 
Black.  Comm.  326.  At  common 
law  an  exchange  of  lands  in  the 
same  county  or  a  surrender  of  a 
freehold  estate  might  well  have 
been  made  by  word  of  mouth  ; 
though  an  exchange  of  lands 
in  different  counties  required  a 
deed.  But  the  Statute  of  Frauds 
provided  that  no  leases,  estates, 
or  interests    in    any  lands  (not 


entry. 
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We  see  l^en  that  every  mode  of  conveying  a  freehold  No  means  of 
known  to  the  common  law  either  required  or  presup-  ^mmon"uw 
posed  a  transfer  of  possession  ;  and  that  no  one  could  ^2|^^^ 
acquire  an  estate  of  freehold  without  entry  on  the  land. 
In  later  timds  a  method  of  conveyance  was  devised,  which 
could  be  made  use  of  at  any  distance  from  the  property : 
but  this  derived  its  effect  from  the  Statute  of  Uses  (0- 
Before  proceeding  further,  therefore,  it  will  be  necessary 
to  explain  that  statute,  and  what  it  was  designed  to 
abolish,  namely,  equitable  estates  in  land. 

being     copyhold    or    customary  of  the  land,  it  seems  that  this 

interests)    shocdd     be     grantea,  would    be    considered    to    be    a 

assigned,   or  surrendered    unless  surrender  of   the  life  estate  by 

by    deed,    or    note    in    writing  operation  of  law,  and  therefore 

signed  as  required   by  the  Act  good  without    deed    or  writing. 

in  tbe  case  of  a  feoffment,  or  by  See  stats.  29  Car.  11.  c.  3,  s.  3  ; 

act  and  operation  of  law.     By  8  &  9  Vict.  c.  106,  s.  3 ;  Lyon  v. 

the  Real  Property  Act,  1845,  a  Bud,   13  M.  &  W.  285,  305— 

deed    is    requisite    to    make  an  310  ;  DoM  v.  Acklom,  6  M.  &  G. 

exchange     or     a     surrender    in  672,    679 ;  Phen^  v.    Popplewell^ 

vrriting  of  a  freehold  estete  valid  12  C.  B.  N.   S.  334  ;  Oastler  v. 

in  law.     But    if,    by  agreement  Henderson,    2    Q.    B.    D.    575 ; 

between    a    tenant  for  life  and  Fenner  v.  Blake,  1900,  1  Q.  B. 

one    entitled    immediately    after  426. 

him  in  fee,  the  former  give  up  (0  Stat.  27  Hen.  VIII.  c.  10. 

and    the    latter    take  possession 


158     ) 


CHAPTER  VII. 

OF   AN    EQUITABLE   ESTATE   IN   LAND. 


Section  I. 

Of  Equity  and  the  Court  of  Cluinceiy. 

Besides  the  freehold  estates  in  land,  which  may 
be  enjoyed  by  the  common  law  (a),  a  man  may  have 
valuable  interests  in  land  to  which  he  is  entitled,  not  at 
Equity.  law,  but  in  equity  only.     This  word  equity ,  when  used, 

as  here,  in  contra-distinction  to  law,  does  not  refer  to 
what  is  morally  right  as  opposed  to  what  is  legal,  but 
denotes  generally  the  body  of  rules  which  has  been 
developed  in  the  exercise  of  the  equitable  jurisdiction  of 
the  Court  of  Chancery  (b).  These  rules  of  equity  are 
as  much  rules  of  positive  law  (c)  as  are  the  rules  of 
common  law  ;  each  body  of  rules  is  a  part  of  the  law  of 
the  land.  The  rules  of  equity,  however,  are  of  later 
origin.  Like  the  equity  of  the  Prsetor  in  the  Roman 
system  (rf),  they  were  introduced  to  mitigate  the  harsh- 
ness of  a  rigid  legal  system.  In  this  country,  however, 
they  were  not  enforced  in  the  same  courts  as  the  rules 
of  law,  but  were  administered  in  separate  tribunals,  the 
chief  of  which  was  the  Court  of  Chancery.  This  Court 
gradually  acquired  complete  power  of  carrying  out  its 

• 

(a)  Ante,  p.  9,  n.  (e).  37,  3rd  ed. 

(6)  Cf.  Story,  Eq.  Jur.  ch.   i.  (d)    As    to     which    see     Gai. 

§§  26  sq.  Comm.  I.  §§  2,  «  ;  Dig.  I.  L   7, 

(c)  /.«.,   rules    enforced    by  a  De    Justitia    et    Jure ;     Maine's 

sovereign     political     authority  ;  Ancient  Law,    ch.   iii.  ;  Moyle*s 

see  Holland,  Jurisprudence,   36,  Justinian,  27  sq. 
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own  decrees,  even  when  they  over-rode  the  rules  of 
the  common  law  :  though  the  means  adopted  to  secure 
obedience  were  not  the  same  as  were  used  to  give  effect 
to  the  judgments  of  common  law  courts.  But,  notwith- 
standmg  this  difference  in  procedure,  the  rules  of  equity 
estabUshed  in  the  Chancery  Court  became  as  binding 
on  the  subject,  and  as  enforceable  by  the  executive 
power  of  the  State,  as  the  rules  of  common  law. 

The  jurisdiction  of  the  Court  of  Chancery,  like  that  origin  of  the 
of  the  common  law  courts  (e),  was  derived  from  the  ^^^^^J'.^i? 
authority  of  the  King,  regarded  as  the  source  of  all  exercised  in 
justice  within  the  realm.    When  Henry  II.  delegated        '***'^' 
his  ordinary  legal  jurisdiction  to  judges  sitting  per- 
manently (,/'),  he  reserved  questions,  wjiich  they  could 
not  determine,  for  the  decision  of  himself  and  his 
council  (g).    To  the  King,  therefore,  and  to  his  select 
council  (ft)  petitions  were  constantly  made  for  the  redress 
of  every  kind  of  injustice,  and  especially  for  relief,  as  a 
matter  of  special  grace  and  favour,  in  cases  wherein  no 
remedy  could  be  had  by  the  ordinary  law  (i).  About  the 
twenty-second  year  of  Edward  III.  petitions  touching  a.\).  1348-9. 
matters  to  be  conceded  of  the  royal  grace  were  ordered 
to  be  prosecuted  before  the  Chancellor ;  and  it  appears 
that  after  this  petitions  for  the  redress  of  grievances 
which  the  common  law  failed  to  remedy,  began  to  be 
addressed  to  the  Chancellor  instead  of  the  King(/c). 
After  a  statute  of  the  17th  year  of  Kichard  II.  (/) 
extending  the  Chancellor's  jurisdiction,  such  petitions 
were  regularly  filed  (in).     Chancery  process  formed  the 

(e)  Ante,  p.  9,  n.  (c).  ch.  xv.  §  231  ;  liHidy,  IntroU.  to 

(/)  ATUe,  p.  9,  11.  (c).  Close  Rolls,  xxviii. 

(ff)  Benedict,  Gesta  Hen.  II.  1.  (k)  Hardy,    Introd.    to     Close 

207  ;    Stabbs,   Const.    Hist.    ch.  Rolls,    xxviii.,    xxix.  ;    and    see 

xii.  §  168.  Baildon,   Select  Cases  in   Chau- 

(h)  Ab  to  which,   see  Stubbs,  eery    (Selden    Society,     vol.    x.) 

Const.     Hist.    ch.    xv.    §    230  ;  Introd.  xv.  9q. 

Hardy,   Introd.    to  Close   Rolls,  (/)  Stat.  17  Ric.  II.  c.  6. 

xxvi.  {m)  1  Cal.  Preface. 

(i)  See    Stubbs,   Const.    Hist. 
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sabject  of  complaint  by  the  CommonB  in  the  next  three 
reigns  (n)  ;  but  in  Edward  the  Fourth's  time  it  is  found 
established  as  a  thing  of  use  and  wont  (o).  The  equit- 
able jurisdiction  of  the  Court  of  Chancery  was  finally 
established  by  the  decision  in  its  favour  by  James  I.  of 
the  controversy,  whether  a  court  of  equity  could  give 
relief  after  or  against  a  judgment  of  a  court  of  common 
law  {p). 


Chancery 
process. 


Chancery 
procedure. 


Chancery  process  was  directed  against  a  person  com- 
plained of,  who  was  summoned  to  appear  and  answer 
the  matters  laid  to  his  charge  (q) ;  and,  if  need  were, 
enjoined  to  refrain  from  exercising  his  common-law 
rights  in  a  manner  contrary  to  what  the  Court  enforced 
as  equity  (r).  Contempt  of  the  Court's  decree  was 
punished  by  attachment  (a)  and  imprisonment  of  the 
party  in  contempt,  and  in  later  times  by  sequestration  (t) 
of  his  property.  But  it  was  only  in  Chancery  that  the 
rules  of  equity  were  enforced ;  for  a  title  to  relief  in 
equity  was  never  admitted  to  confer  a  right  cognizable 
by  the  courts  of  common  law  («)•     Chancery  procedure 


(n)  See  Rot.  Pari.  iii.  471,  506, 
510,  iv.  84,156,  189,  501;  Seldeu 
Society,  vol.  x.,  Introd.  xvii. 

(o)  Hardy,  Introd.  to  Close 
Rolls,  xxxi.  ;  Rot.  Pari.  vi.  144. 

{p)  See  3  Black.  Comm.  52; 
Gary,  163  :  Jurisdiction  of  the 
Court  of  Chanceiy  vindicated,  at 
the  end  of  1  Ch.  Kep. 

(q)  See  Hardy,  Introd.  to  Close 
Rolls,  XXX.,  note  (3)  ;  Rot,  Pari, 
iv.,  84  ;  Palgrave  on  the  King's 
Council,  41  ;  1  Cal.  v.  xxvii.  ; 
Selden  Society,  vol.  x.,  Introd. 
xiv.,  xxiv.  sq.,  3,  8,  13,  17,  18. 

(r)  Speuce,  Eq.  Jur.  371,  673 
—676. 

(»)  Clay  v.  Aldeburghj  2  Cal. 
l.xii.  (14  &  15  Edw.  IV.). 

(/)  Sequestration  appears  to 
have  been  introduced  in  Eliza- 
beth's reign,  but  hardly  became 
an  established  institution  before 
the    time    of   Charles    II.      See 


Practice  of  the  High  Coart  rif 
Chancery  (A.D.  1672),  25,  26: 
1  Vern.  421  ;  1  Eq.  Ca,  Abr.  130  ; 
Prec.  Ch.  552;  Tothill,  Seques- 
tration; Brograve  v.  WaUs^  Cro. 
Eliz.  651  ;  1  Ch.  Bep.  81  ;  1  Ch. 
Ca.  91  ;  2  Ch.  Ca.  44,  45  ;  Praxis 
Alnise  Curifti  Cancellariss  (A.D. 
1694),  32,  44,  89  ;  Gilbert,  Forum 
Romanum,  18,  68  9q. ;  Boger 
North's  lives  of  the  Norths,  i. 
420,  ed.  1826  ;  anU,  p.  26,  n.(r). 
(w)  See  Y.  B.  4  Edw.  IV.  8, 
pi.  9 ;  Warwick  v.  Richardson, 
10  M.  &  W.  284;  Carvalko  v. 
Bum,  4  B.  k  Ad.  382,  396: 
Burn  V.  Carvaiho,  4  My.  k  Cr. 
690,  699  :  Lewin  on  Trusts,  16, 
6th  ed.,  15,  10th  ed.  A  limited 
equitable  jurisdiction  was,  how- 
ever, conferred  on  the  Common 
Law  Courts  by  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict, 
c.  125,  ss.  68,  69,  79,  83,  85). 
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was  borrowed  from  the  Canon  Law  (x) ;  and  presented  a 
strong  contrast  to  common  law  procedure  in  its  mode  of 
trial  by  a  single  judge  without  a  jury  (?/),  its  manner  of 
taking  evidence  by  the  written  depositions  of  witnesses 
examined  by  written  interrogatories  (z),  and  its  decrees 
requiring  the  specific  performance  of  the  acts  en  j  oined  (a) . 

It  does  not  appear  that  in  the  first  days  of  Chancery  Principle  of 
process  relief  was  afforded  on  principles  not  recognized  ^|°gf*^^® 
in  the  courts  of  law({>).  On  the  contrary,  the  earliest 
petitions  to  the  Chancellor  were  generally  from  those 
who  had  suffered  wrongs  cognizable  at  common  law^ 
but  were  hindered  from  pursuing  their  legal  remedies 
by  extraneous  causes,  such  as  the  oppression  of  great 
men  or  the  corruption  or  partiality  of  the  King's 
oflBeers(f).  The  great  value  of  Chancery  procedure 
to  aggrieved  parties  was  that  the  defendant  was  inter- 
rogated and  compelled  to  answer  on  oath  as  to  the 
matters  in  dispute,  and  was  thus  obliged  to  make  dis- 
covery of  facts  which  might  otherwise  have  remained 
undetected  {d) ;  also  that  he  might  be  enjoined  to  do, 
or  refrain  from  a  particular  act,  instead  of  being 
adjudged  to  pay  money.     For  these  reasons  application 

(jr)  Gilbert,     Forum     Roman.,  mattei-s  trial  tie  at  common  law. 

cli.  ii.,iii. ;  L.  Q.  R.  i.  162.  (c)  See    1    Cal.    Preface,    ill., 

(^)  1  Speuce,  Kq.  Jur.  383;  3  v. — ix.,  xiii.,  xxxi. — xxxiii.,  xlii., 

Black.  Comm.  442,  450.  lxxxviii.^ci.,cxviii.,cxxviii.,2Ca1. 

{z)  3  Black.  Comm.  438,  449  ;  i.,  v.,  viii.,  xxix.,  xxxii. — xxxv., 

2   Maddock,   Chancery   Practice,  Ixix.  ;  Fitz.  Abr.   Subpcena,  20  ; 

569,  3rd  ed.     Since  1852  evidence  Selden  Society,   vol.  x.,   Introd. 

in  Chancery  proceedings  may  be  xliv.      With  the  better  adminis- 

takeii  vivdvoee;  see  sUit.l5  k  16  tration   of    tbe    law   consequent 

Vict.  c.  86,  88.  28—30 ;  R.  S.  C.  upon    the    growth    of    modem 

1888,  Order  XXXVII.  r.  1.  society    the    Chancery   jurisdic- 

(a)  1  Spence,  Eq.  Jur.  889,  tion  over  sncli  matters  became 
390.  Judgments  at  common  obsolete,  and  it  lias  no  place  in 
law  "were,  generally,  either  for  modern  equity;  1  Spence,  Eq. 
the  recovery  of  land,  or  of  a  sum  Jur.  687,  689. 

of  money,  simply.  (d)  Selden    Society,    vol.    x., 

(b)  See  L.  Q.  R.  i.  163  k  n.  Introd.  xxvii.  Discovery  became 
(1).  The  complaints  of  the  Com-  an  important  head  of  equity  juris- 
mons  already  mentioned  (ante,  diction ;  see  Haynes'  Outlines  o\ 
p.  160)  were  directed  against  the  Equity,  Lect.  vi. 

issue    of   Chancery    process    in 

W.R.P.  11 
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yfSLS  also  made  to  the  Chancellor,  and  a  jurisdiction 
established  in  some  matters  where  there  was  good  right 
to  relief,  but  inadequate  remedy  at  the  common  law  (e). 
But  it  was  only  by  slow  degrees  that  there  grew  up  a 
jurisdiction  in  Chancery  to  grant  relief  in  certain  cases 
of  hardship  in  which  the  common  law  would  admit  no 
cause  of  action  at  all(/).  The  first  exercise  of  this 
jurisdiction  must  of  course  have  been  based  on  considera- 
tions of  morality  and  expediency  (g).  The  Chancellor, 
originally  an  ecclesiastic,  was  called  the  keeper  of  the 
King's  conscience  (70  ;  relief  was  prayed  of  him  in 
the  name  of  good  faith,  reason  and  conscience  (t) ; 
equity  was  then  identified  with  the  rule  of  action 
prescribed  by  good  conscience  (k) ;  and  for  some  time 
it  was  left  to  the  Chancellor's  discretion  how  far  he 
would  interfere  (Z).     But  the  respect  paid  to  precedent 


(c)  An  example  of  this  occurs 
in  the  case  of  fraud,  recourse 
being  had  to  Chancery  not  only 
to  obtain  discovery  of  fraudulent 
dealing,  but  also  to  compel  the 
delivery  up  and  cancellation  of 
deeds  ana  instruments  which 
had  been  forged  or  procured  to 
be  executed  by  fraud,  duress  or 
undue  influence  ;  see  1  Cal.  xi., 
xlv.,  IL,  cxxix.,  cxxxi. ;  2  Cal. 
xii.,  XV.,  XXX.  ;  Selden  Society, 
vol.  X.,  Introd.  xxxi. — xxxiii. 
Decreeing  the  specific  perform- 
ance of  certain  contracts,  chiefly 
for  the  sale  or  leasing  of  land,  is 
another  (and  apparently  later) 
instance  ;  Selden  Society,  vol.  x., 
Introd.  XXXV.  ;  Fry,  Specific  Per- 
formance, 15,  8rd  ed.  And  see 
Haynes'  Outlines  of  Equity, 
Lect.  V. 

(/)  The  most  important  in- 
stances of  the  exercise  of  this 
jurisdiction  are,  in  early  times, 
the  issue  of  Chancery  process  in 
case  of  a  breach  of  trust,  and, 
in  later  equity,  the- granting  of 
relief  against  forfeiture  for  non- 

Sayment  of  money  by  a  certain 
ay,  \^ hence  sprung  the  equity 
of  redemption  of  mortgages  for- 


feited at  law.  See  post,  pp.  167, 
177,  and  PartlV.,  Ch.  ii. ;  Haynes* 
Outlines  of  Equity,  Lect.  iv.  Aa 
to  certain  cases  of  the  inter- 
mediate time,  see  1  Cal.  xx., 
xciii.  ;  2  Cal.  ii.,  Ixiii.  ;  Y.  B. 
22  Edw.  IV.  6,  pi.  18  ;  Hai^;rave, 
Law  Tracts,  334—889  ;  L.  Q.  B. 
i.  171  ;  Harvard  Law  Review, 
viii.  254—267. 

{g)  See  Harvard  Law  Beview, 
xiii.  257. 

(h)  Hardy,  Close  BoUs,  Introd. 
xxvii. 

(i)  See  1  Cal.  ii.,  xxL,  xxvii. 
xxxiv,  sq.  ;  2  Cal.  it,  v.,  vii., 
xi.  sq. 

{k)  See  Y.  B.  4  Hen.  VII.  4, 
pi.  8  ;  Bro.  Abr.  Conscience,  pi. 
8,  15,  17  ;  Doctor  and  Student, 
Dial.  I.  ch.  12—19 ;  Bac  Tr.  iv. 
805—307,  812,  324.  In  the  Roman 
system,  equity  was  identified  with 
natural  law,  or  the  law  which 
natural  reason  teaches  all  man- 
kind ;  see  Maine's  Ancient  Law, 
ch.  iii.  ;  Gai.  Comm.  I.  1,  156, 
II.  65—73,  III.  25. 

U)  See  Hardy,  Introd.  to  Close 
Bolls,  xxiii.,  xxxi.  ;  Lambard*8 
Archeion,  48,  64  ;  Abuses  and 
Bemedies  of  Chancery  in    Har- 
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and  the  practice  of  the  Court  (;«).  the  professional 
opinion  of  regular  practitioners  at  the  Chancery  Bar  (n), 
the  practice  of  deciding  diflScult  cases  with  the  advice 
of  the  judges  (o),  and  the  example  of  the  Prsetor's 
equity  in  Roman  law(|)),  were  all  influences  tending 
to  make  the  Chancellor*8  interference  with  the  law,  in 
the  name  of  equity,  a  matter  of  principle  (^).  Still, 
it  was  hardly  until  after  the  restoration  of  Charles  II. 
that  it  became  well  understood  that  relief  should  be 
administered  in  a  court  of  equity  upon  fixed  principles 
of  justice  to  be  ascertained  from  precedents  (?•).  More- 
over, the  practice  of  committing  the  Great  Seal  to 
a  lawyer  was  not  established  before  the  seventeenth 
century  («).  Indeed  modern  equity,  the  body  of  rules 
now  enforced  as  equity,  is  generally  dated  from  the 
Eestoration,  and  may  be  said  to  have  been  evolved 
from  the  judgments  given  in  the  Court  of  Chancery 
from  the  Chancellorship  of  Lord  Nottingham  {t)  down 
to  that  of  Lord  Eldon  (u).  By  that  time  equity  had 
become  a  body  of  case-law,  administered  on  principles 
to  be  found  in  former  decisions,  but  admitting  no 
further  accessions  from  the  moral  domain.    Such  it  has 

grave's  Law   Tracts,    430,    431 ;  Reeves,     Hist.    £ng.     Law,    ch. 

delden.   Table  Talk,   Equity;   3  xxii.  vol.  ii.,  pp.    600,   601,  ed. 

Black.  Comm.  54,  433,  434.  Finlason. 

(m)  See  Ordinftcio  Cancel lariae,  {q)  Sponce,   £q.  Jur.  i.  407  sq, 

12  Bic.  n. ;  Renovacio  Ordinum  (r)  Fry  v.  PorUr,  1  Mod.  307. 

Cancellaris,  temp.  Hen.  V.,  San-  (a)  The  early  Chancellors  were 

dera.  Chancery  Orders,    1 — 7  d ;  mostly   ecclesiastics,    who,  how- 

ilardy,   Introd.  to  Close    Rolls,  ever,  were  then  usually  bred  up 

zzxi.  in   the  study  of   the    civil   and 

(n)  Renov.    Ord.   Cane,    San-  canon  law  ;  see  3  Black.  Comm. 

ders,  Ch.  Ord.  7  d.  53  ;  Hardv's  Catalogue  of  Chan- 

(o)  See    Y.   B.   87    Hen.    VL  cellors;   Reeves,  Hist.  Eng.  Law, 

18  &  85  pL  28  ;  7  Edw.  IV.  14,  ch.    xxvi.   vol.    ii.    p,    600,    ed. 

pi.   8  ;  22  Edw.  IV.  6,  pi.   18  ;  Finlason. 

1  Cal.  xcvii.  ;  2  Cal.  xxvlii.  (t)  A.D.    1673—1682.      See    3 

(p)  Spence,    Eq.  Jur.   i.    412,  Black.  Comm.    55  ;     1     Butler's 

415 ;    see  Smyth,   De  Republicu  Reminiscences,  §  11 ;  Story,  Eq. 

Anglorum,    52,    54,    ed.    1583;  Jur.  §  52. 

Treatise  of  the  Masters  in  Chan-  («)  Lord  Chancellor,  A.D.I 801 

oery,   §  iv.,   in   Hargrave's   Law  — 1806  &  1807 — 1827  ;  see  Maine's 

Tracts,  309--313  ;  History  of  the  Ancient  Law,  ch.  iii. 
-(.'hancery,    A.D.     1726,    p.    40 ; 

11—2 
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since  remained,  notwithstanding  a  portentoas  increase 
in  volume.  Chancery  procedure,  of  which  the  delays 
had  become  an  intolerable  scandal  (a:),  was  reformed 
in  1833(2/),  and  again  in  1852  (^). 

Judicature  i^  1875  the  old  Court  of  Chancery  came  to  an  end. 

75.  In  that  year  its  original  jurisdiction  was  by  the  Judica- 

ture Acts  of  1873 — 75  transferred,  together  with  that 
of  the  old  courts  of  common  law,  to  the  High  Court 
of  Justice  then  established  (a).  The  same  Acts  made 
provision  for  the  recognition  and  enforcement  of  equit- 
able rights  in  every  branch  of  that  Court,  and  in  the 
Court  of  Appeal  established  at  the  same  time  (b) ;  and 
also  for  the  prevalence  of  the  rules  of  equity,  where 
conflicting  with  the  rules  of  common  law  (c).  For 
purposes  of  procedure,  however,  the  administration  of 
the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exclusive  jurisdiction,  and  of  the 
same  Court's  statutory  jurisdiction,  was  assigned  to  the 
Chancery  Division  (rf).  Since  1875,  therefore,  law  and 
equity  have  been  administered  in  the  same  Court ;  and 
injunctions  of  a  court  of  equity  against  proceeding 
at  law  are  things  of  the  past(r).  The  two  systems  of 
law  and  equity  have  not,  however,  been  abolished,  as 
some  have  imagined.  For  it  is  held  that  the  effect 
of  the  Judicature  Acts  is  not  to  change  the  nature  of 
equitable  as  opposed  to  legal  rights,  but  is  to  secure 
by  the  jurisdiction  of  one  Court  the  same  (but  no 
greater)  prevalence  of  equitable  over  legal  rights  as 
was  formerly  obtained  by  the  action  of  the  Court  of 


{x)  See  C.  P.  Cooper's  Lettrcu  s.  16  ;  37  &  38  Vict.  c.  83  ;  38  439 

sur  la  Cour  de  la  Chancellerie.  Vict.  c.  77. 

{y)  By  Stat.  8  &  4  Will.  IV.  (b)  Stat.  36  &  87  Viet.  c.  66, 

e.  9i  ;  Orders  in  Chancery,   21st  «.  24. 

Dec,  1833  ;  3  L.  J.  N.  S.  Ch.  1.  (c)  Sect.  25,  sub-a.  11. 

(2)  By    Stat.    15    &    16    Vict.  (rf)  Stot.  86  &  37  Vict.  c.  66, 

c.   86.     See  First  Report  of  the  s.  34. 

Chancery  Commiiision,  1852.  (e)  See     sect.    24,     sab-s.    5 : 

(a)  Stats.  36  i  87  Vict.  c.  66,  JFrigJU  v.Jlcdfjrave,  11  Ch.  D.24. 


OF  AN   EQUITABLE  ESTATE   IN  LAND.  1«5 

OhaDcery  against  persons,  who  exercised  their  legal 
rights  in  violation  of  the  rules  of  equity  (/). 


Section  IL 
Of  Uses  before  the  Statute  of  Uses. 

Equitable  estates  in  land  have  their  origin  in  the  Origin  of 
ancient  practice  of  men  putting  their  trusted  friends  in  ^^^^in 
possession  of  their  lands,  in  confidence  that  their  friends  land, 
ivould  dispose  thereof  according  to  their  wishes  ((/)• 
It  appears  that  men  gave  their  lands  to  others  in 
trust,  either  for  purposes,  which  were  lawful  but 
could  not  be  carried  out  without  the  interposition  of 
some  person  trusted  to  execute  the  donor's  wjll,  or  for 
fraudulent  purposes  (/<)•  As  to  the  latter,  men  put 
others  into  legal  possession  of  their  lands  in  order  to 
defraud  their  creditors  (i),  or  to  delay  actions  brought 
to  recover  the  lands  {k) ;  and  for  a  time  gifts  of  land 
to  trusted  laymen  to  the  use  of  religious  houses  were 
employed  to  evade  the  Statute  of  Mortmain  (Z).  The 
former  kind  of  purpose  is  instanced  by  a  gift  of  lands  to 
others  with  intent  to  perform  the  donor's  will,  by  dis- 
posing of  the  same  according  to  his  directions  either  in 
his  lifetime  or  after  his  death.  Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (m), 
feoffments  {n)  were  made  to  others  in  order  to  make  a 

(/)  See  SaU  v.  Cooper,  16  Ch.  P.    &   M.   Hist.    Eng.    Law,    ii. 

D.  544,   .^149  ;  Wcdtifi.  v.  Lmiadale,  228—23(5. 

21  Ch.b.  9;  Clements y.  McUtheios,  {h)  See   Bacon  on  Uses,   8,  9, 

11  Q-  B.  D.  808  ;  Josejjhv.Lyonj,  20,  21. 

16  Q.  B.  D.  280  ;  Hallos  v.  Hobhi-  (t)  See    stats.     60    Edw.    III. 

«»*,  ib.  288  ;  Furness  v.  Bondf  4  c.  6  ;  2  Ric.  II.  st.  2,  c.  3. 

Times  L.  R.  457  ;  Staainv.  Ayrcs^  {k)  See  stat.  1  Ric.  II.  c.  9. 

21  Q.  B.  D.  289,  293 ;   Warren  v.  {l)  Ante,    pp.    53,     75.     This 

Murray,  1894,  2  Q.  B.  648.  practice  was  stopped  by  stat.  15 

(g)  As  to  the  antiquity  of  this  Ric.  II.  c.  5. 

practice,  see  Chief  Justice  O.  W.  (m)  Bract,  fo.  13,  29  n. 

Hohiies    in    L.    Q.    H.    i.    162  ;  (n)  Ante,  p.  143. 
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Betilement  of  the  land ;  as  where  one  enfeoffed  another 
with  the  intent  that  he  should  re-enfeoff  the  feoffor  and 
his  wife  to  hold  to  them  and  the  heirs  of  their  two  bodies, 
and  that  a  fine  should  be  levied  to  effect  the  same  pur- 
pose (o).  It  appears,  too,  that  when  freeholders  could 
only  dispose  of  their  lands  by  delivering  seisin  thereof 
in  their  lifetime  (p),  they  would  enfeoff  others,  trusting 
the  feoffees  to  dispose  of  the  land  according  to  the 
feoffor's  last  will  after  his  death,  for  instance,  in  paying 
his  debts  out  of  the  profits,  disposing  of  part  for  the 
benefit  of  his  soul,  or  making  estate  thereof  to  his  widow 
for  life  and  afterwards  to  one  of  his  sons  in  fee  or  in 
tail((;).  Here  the  intent  would  also  be  that  the  feoffor 
should  have  the  use  of  the  land  during  his  life  (/-).  In 
course  of  time  there  grew  up  a  practice  (which  seems 
to  have  been  somewhat  of  a  novelty  in  the  reign  of 
Edward  I.  («),  but  to  have  been  well-known  in  the  time 
of  Eichard  II.)  of  men  putting  their  lands  into  the  pos- 
session of  several  others  jointly,  or  of  others  jointly  with 
themselves,  with  the  intent  that  the  feoffees  should 
dispose  of  the  land  according  to  the  feoffor's  will,  and 
should  hold  the  same,  generally,  for  his  use(0.  This 
seems  to  have  been  done,  not  only  to  gain  the  power  of 
testamentary  disposition,  but  also  to  escape  the  burden- 
some incidents  of  feudal  tenure  ;  for,  so  long  as  a  plural 
number  of  feoffees  was  maintained,  the  survivorship 
prevailing  between  joint  tenants  (n)  prevented  the 
accrual   of  the  lord's  right  to  relief,  wardship  and 

(o)  See    Bract,     fo.     262    a  ;  habeat    memoriam,     sicut    fieri 

Thx/nias  of  WeylandCs  case,  Rot.  solet    inter    vivos  "  ;    Abbrev. 

Pari.  i.  66  ;  Madox,  Form.  Angl.  Placit.  272,  col.  1,  Suff.  rot.  17; 

No8. 126.  140, 165,  170.  372,  377,  hot.  Pari.  iii.  61  ;  Madox,  Form. 

378  ;    Bro.    Abr.    Feoffment    al  Angl.  Nos.  3,  107,  108,  768,  776 ; 

Uses,  y\.  9  ;  F.  N.   B.  205  G.  ;  1   Cal.  xxi.,  xxxv.  ;  2   Cal.  iii.  ; 

P.    k    M.    Hist.    Eng.    Law,    ii.  Selden  Society,  x.  49,  115,  119. 

20  k  n.  (2),  91,  99,  102,  104.  (r)  Litt.  s.  463. 

(p)  Ante.,  i»p.  19,  73.  (s)  See   Thwnas  of   ireylancTs 

{q)  See  Bract,    fo.  41  b,    "Et  case,  Rot.  Pari.  i.  66. 

lioc  non   fit  taiitum  inter  vivos,  (t)  Selden   Society,  x.   44,  69» 

sed    etiani   in  ultima   vuluntate,  93,  95;  1  Sand.  Uses,  15—19. 

duni      tanien      douator     bouHm  (u)  Ante,  p.  134. 
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marriage  (ar),  all  forfeiture  for  treason  or  felony  (2/),  ^nd 
likewise  wives'  dower,  an  encumbrance  ever  sought  to  be 
evaded,  as  we  shall  see  (z).  But  for  the  feoffor  to  secure 
these  advantages,  it  was  of  course  necessary  that  the 
feoffees,  whom  he  had  trusted  with  the  legal  possession 
of  his  lands,  should  not  abuse  the  confidence  reposed  in 
them.  It  seems  at  first  to  have  been  usual  for  persons 
enfeoffed  for  a  particular  purpose  to  plight  their  faith  to 
do  the  feoffor's  will  (a) ;  as  in  early  times  a  suit  for 
breach  of  faith  could  be  brought  in  the  ecclesiastical 
courts  (b).  But  in  matters  which  concerned  a  lay  fee  or 
dealt  with  chattels  or  debts  for  other  than  testamentary 
or  matrimonial  causes,  such  suits  were  prohibited  from 
Henry  the  Second's  reign  onwards  (c).  Other  checks 
upon  feoffees  in  trust  werealso  attempted  {d),  but  proved 
insufficient  when  the  obligation  of  good  faith  was  with- 
out sanction  (e).  At  length,  in  the  reign  of  Eichard  II., 
relief  against  breach  of  trust  was  sought  from  the 
Chancellor  (f).  The  application  found  favour,  either 
because  the  clerical  Chancellors  were  accustomed  to 

(ar)  Ante,  p.  47.  in  matters  of  breach  of  faith  or 

(y)  See    Hot.  Pari.    i.    66  ;    1  agreement,  uotwithstauding  thct 

Saod.  Uses,  67.  such  consent  would  not  avail  to 

(z)  Post,  Part  I.  eh.  xiii.  stay   a   prohibition.    Sec  Glanv . 

la)  As  to  plighting  faith,  which  x.  12  ;  Bi-act.  175  a,   401,  406  b, 

still  survives  in  the  Church   of  410   b,    411   a  :    4   Matt.    Paris, 

England  marriage  service,  and  in  Chron.  Maj.  614  ;  Ann.  de  Bur- 

the   word  affidavit,  see  L.  Q.  R.  ton,    417,    423  :   Matlox,    Form, 

i.  164,  169,  173  ;  Ma«lox.  Form.  Aiigl.   Nos.   157—159,   161,  630 

Angl.  Nos.2,  8,84,  142, 147, 149,  641,   685  ;  P.    k  M.   Hist.   Eng. 

151, 158—162,  6:i0,  631,  674,  676,  Law,  i.  108,  ii.  196—200. 

688  ;  P.  k  M.  Hist.   Eng.   Law.  (rf)  Viz.  conditions  and  cove- 

iL  186 — 201.  nants  ;  see  L.  Q.  R.  i.  168—170  ; 

(6)  Glanv.   x.  12  ;  1  Roger  de  Bract.    218   b;  17  Ass.   pi.    20  ; 

Hovedeu,  Rolls  ed.  254 ;  2  R.  de  34  Ass.  pi.  1  ;  Litt.  i*s.  352—359  ; 

Diceto  (ibid.),  87  ;  2  Matt.  Paris,  Madox,    Form.  Angl.   Nos.    126, 

Chron.  Maj.  (t6}V/.),  868  ;  Ann.de  165,    170  ;  P.   &  M.  Hist.   Eng 

Burton  (*Wc/.),  256,  406;  Spence,  Law,  ii.  215. 

Eq.  Jur.  i.  118  ;  P.  &  M.    Hist.  («)  See  Petition  of  Commons, 

Eng.  Law,  ii.  195  5g.  Rot.  Purl.  iii.   511  (4  Hen.   IV. 

(c)  For  some  time  tlie  Eccle-  No.  112). 

siastical  Courts  struggled  hanl  to  (/)  Select  Cases  in  Chancery, 

maintain  the  juriadiction  so  pro-  Selden  Society,  vol.  x., pi. 40, 48  ; 

hibited  ;   and  it  seems  to   have  Rothenhale     v.    Wychingham,     2 

been  common  to  submit  by  con-  Cal.  iii. 
sent  to  ecclesiastical  jurisdiction 
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regard  breach  of  faith  as  an  ecclesiastical  offence  (g),  or 
simply  on  account  of  the  dishonesty  of  feoffees  appro- 
priating for  their  own  use  the  lands  conveyed  to  them 
for  the  benefit  of  others  (h).  And  thenceforward  the 
protection  of  Chancery  process  was  extended  to  all  who 
claimed  the  benefit  of  a  gift  of  lands  or  goods  to  others 
in  truM  for  the  use  of  the  donor  or  his  nominees  (?■). 


Nature  of 
a  use. 


Notice  of  a 
trust. 


In  Edward  the  Fourth's  reign  the  nature  of  Skuse  (k) 
(which  signified  the  interest  of  one,  to  whose  use  others 
held  lands),  was  pretty  well  settled.  He,  to  whose  use  a 
feoffment  was  made  (called  cestui  que  use),  was  held  to 
have  no  right  to  the  land  at  law :  all  he  had  was  the 
right  to  sue  the  feoffee  in  trust  personally  in  Chancery  (Z). 
He  enjoyed  a  similar  right  against  the  feoffee's  heir  (m), 
or  against  his  alienee,  even  for  valuable  consideration, 
who  took  the  land  with  notice  of  the  trust  (n) :  but  if  the 
feoffee  enfeoffed  another  of  the  land  on  a  bond  fide  sale 
without  notice  of  the  use,  centid  que  use  was  without 
remedy  to  recover  the  land  from  the  alienee,  though  he 
might  sue  the  feoffee  in  Chancery  for  his  breach  of  trust, 
and  recover  damages  (o).  And  the  feoffee  in  trust  was 
bound  in  equity  (that  is,  on  pain  of  being  subjected  to 
the  usual  Chancery  process  (jf^  at  suit  of  cestui  que  use) 
to  allow  him  to  take  the  profits  of  the  land  ;  to  maintain 
actions  at  law  at  his  request  for  the  protection  or  recovery 
of  the  land  (q) ;  and  to  execute  the  estate^  that  is,  to  dis- 
pose of  the  land  according  to  the  directions  of  cestui  que 


(g)  Spence,  Eq.  Jur.  i.  442— 
444  ;  L.  Q.  R.  i.  170. 

(h)  Professor  Ames,  Harvard 
I^aw  Review,  viii.  267  ;  c/.  Bacon 
on  Uses,  15. 

(i)  Seel  Cal.  xxi.,xxxv.,  xliii., 
xlvii.,  xlviii.,  Ixii.,  xc,  xci.,  xciv.; 
2  Cal.  xix.,  xxi.,  xxiii.,  xxviii., 
xxxvi.,  xliv.,  xlv.,  xlviii.,  li., 
Ivi.,  Ixi.,  Ixvii.;  Seldeu  Society, 
X.,  pi.  71,  72,  99,  100,  117,  118, 
122,  127. 


[k)  See  Co.  Litt.  272  b. 

(0  Y.  B.  4  E<lw.  IV.  8.  pi.  9. 

(?7i)  2  C^.  xxviii.  ;  Y.  B.  8 
Edw.  IV.  6,  pi.  1  ;  Fitz.  Abr. 
Ago,  20,  Subrxcna,  14 ;  Y.  B.  22 
Edw.  IV.  6.  pi.  18. 

(n)  Y.  B.  5  Edw.  IV.  7,  pi.  16. 

(o)  Fitz.  Abr.  Subpcena,  19. 

[p)  A7ite,  p.  160. 

{q)  Y.  B.  2  Edw.  IV.  2.  pi.  6  ; 
7  Edw.  IV.  29,  pi.  15  ;  see  1  Cal. 
xlviii. 
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iise,  or  to  enfeoff  him  thereof,  should  he  desire  it  (r). 
Uses  might  arise  by  express  declaration,  or  by  implica- 
tion. If  a  feoffment  of  land  were  expressly  declared  to 
be  made  to  any  particular  use  or  intent,  that  was  to  be 
strictly  observed  («).  If  no  use  were  declared,  payment 
by  the  feoffee  of  any  sum  of  money,  however  small,  would 
raise  a  use  (as  it  was  said)  in  }ug  favour  (^).  But  if  a 
feoffment  were  made  without  declaring  any  particular 
intent,  and  without  any  consideration  (that  is,  without- 
obtaining  anything  in  return),  it  became  a  settled  rule- 
that  it  should  be  intended  to  have  been  made  to  the- 
feoffor's  own  use  (n).  A  use  was  also  raised  by  a  bar- 
gain for  the  sale  of  lands  and  payment  of  the  purchase- 
money,  upon  which  the  Court  of  Chancery  considered- 
that  in  equity  the  seller  immediately  held  the  land  sold 
to  the  buyer's  iise  (x).  A  use  was  freely  alienable  without 
any  formality,  for  cestui  que  me  had  but  to  declare  his 
will  concerning  the  land  held  to  his  use,  and  the  feoffees 
were  bound  to  fulfil  it ;  so  that  he  could  always  make  a- 
testamentary  as  well  as  any  other  disposition  of  the  use- 
of  the  land  (?/). 


Though  the  feoffees  to  uses  were  bound  in  equity  to  Position  of 
allow  cestui  que  use  to  haviB  possession  of  the  land,  if  ^^'^^tfaw 
he  desired  it,  the  Courts  of  Law  would  not  recognize 
his  possession  as  that  of  a  legal  freeholder  (^),  or  as 
held  otherwise  than  at  the  will  of  the  feoffees  (a).  They 
considered  that  cestui  que  use,  having  but  a  mere  right 
to  sue  the  legal  tenants  in  Chancery,  had  no  estate  in 


(r)  1  Cal.  3fc.,  xciv.,  cxv., 
cxvL  :  2  Cal.  xxi.,  xxii.,  xxviii.  ; 
Bacon  on  Uses,  10. 

(s)  Y.  B.  5  Edw.  IV.  8,  pi.  20  ; 
see  Fitz.  Abr.  Subpoena,  23. 

(t)  1  Sand.  Uses,  61,  62. 

(ti)  See  Y.  B.  11  Hen.  IV.  .52, 
pi.  80  ;  5  Edw.  IV.  8,  pi.  20  ; 
Utt.  88.  463,  464.  It  nmy  be 
inferred  from  this  that  it  was 
H    regnlar  practice    for  men    to 


entrust  their  lands  to  feoffees  to 
their  own  use ;  Bacon  on  Uses, 
21,  22. 

(jc)  Gilb.  Uses,  49,  50  (94,  95, 
3ra  ed.). 

(y)  Bacon  on  Uses,  16;  1  Sand. 
Uses,  65. 

(?)  See  L.  Q.  R.  i.  167,  168. 

(a)  1  Sand.  Uses,  66  and  note 

(0. 
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Legal  estate. 


the  land  at  law  (b).  In  the  Court  of  Chancery,  how- 
ever, although  the  interest  of  ceshii  que  use  was  pro- 
tected not  by  process  against  the  land  itself,  but  only 
by  process  against  the  trustee  personally,  it  was  never- 
theless regarded  as  an  estate  in  the  land  (c).  As  the 
feoffees  were  bound  in  equity  to  execute  the  estate  at  the 
will  of  cestui  que  use  (rf),  he  was  considered  in  the  Court 
of  Chancery  to  be  the  true  owner  of  the  land,  and  to 
enjoy  in  equity  such  estate  in  the  land  as  he  would  have 
had  at  late,  if  the  estate  had  been  executed  to  him  by 
conveyance  from  the  feoffees.  Thus  it  came  about  that 
there  might  be,  as  it  were,  two  estates  in  the  same 
land,  when  it  had  been  entrusted  to  feoffees  to  uses. 
There  was  the  estate  of  the  feoffees  cognizable  at 
common  law — the  legal  estate;  and  there  was  the 
beneficial  interest  of  cestui  que  use,  not  recognized  at 
common  law,  but  protected  in  equity  and  treated  in 
courts  of  equity  as  being  a  like  estate  in  the  use  of  the 
land,  as  he  would  have  had  in  the  land  itself,  if  his 
feoffees  had  executed  the  estate  to  him. 


Section  III. 


0/  the  Statute  of  Uses, 


Incou- 
veniences 
produced  by 
feoffments  to 


This  system  of  entrusting  the  legal  possession  of 
lands  to  feoffees  to  uses,  while  cestui  que  use  enjoyed 
actual  possession  thereof  as  apparent  owner,  was 
certainly  advantageous  to  the  latter,  when  once  his 
interest  was  protected.  But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors;  and,  as  we  have 
seen  (e),  it  infringed  upon  the  interests  of  the  lords  and 


(fc)  A7itey  pp.  7,  8,  63  ;  1  Rep. 
121  ;  Bacuu  on  Uses,  5. 
(c)  1  ShiiiI.  Uses,  64. 


(d)  Ante,  p.  168. 

(e)  Ante,  ji.  166. 
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the  Crown.  In  the  reigns  of  Eichard  III.  and  Henry 
VII.  statutes  were  passed  for  removing  these  abuses  (/). 
But  the  remedies  so  applied  appear  to  have  proved 
insufficient ;  for  in  the  next  reign  the  Statute  of  Uses  (g) 
was  passed  with  the  aim  of  entirely  extirpating  the 
evils  of  feoffments  to  uses.  By  this  statute,  after  an  The  Statute 
elaborate  rehearsal  of  all  the  evils  which  the  authors  ^  *^* 
of  the  statute  conceived  to  have  been  caused  by  the 
practice  of  making  feoffments  to  uses,  it  is  enacted  (h)^ 
that  when  any  person  or  persons  stand  seised  of  any 
lands  or  other  hereditaments  to  the  use,  confidence  or 
trust  of  any  other  person  or  persons,  the  persons  that 
have  any  such  use,  confidence  or  trust  (by  which  was 
meant  the  persons  beneficially  entitled)  shall  be  deemed 
in  lawful  seisin  and  possession  of  the  same  lands  and 
hereditaments  for  such  estates  as  they  have  in  the  use, 
trust  or  confidence ;  and  (hat  the  estate  and  possession 
of  the  persons  so  seised  shall  be  deemed  to  be  in  the 
persons  so  beneficially  entitled  after  such  manner  as 
the  latter  were  entitled  in  the  use,  trust  or  confidence.^ 
Like  provision  was  made  to  meet  the  case,  then  common, 
of  divers  persons  being  seised  of  any  hereditaments  to 
the  use  of  any  of  themselves' (i).  Put  shortl^^,  the  effect 
of  the  Statute  of  Uses  is  this : — If  one  or  several  be 
seised  of  any  hereditaments  to  the  use  of  another  or 
others,  or  of  one  or  more  of  themselves,  the  person  or 
persons  having  the  use  of  the  same  hereditaments  shall 
be  deemed  to  be  in  possession  thereof  for  such  estate  as 
ho  or  they  has  or  have  in  the  use.  The  statute  in  fact 
executes  the  estate  {k)  to  cestui  que  nse ;  that  is,  it 
gives  him  the  same  estate  and  possession  at  law^  as  he 
would  have  if  the  feoffees  to  his  use  had  executed  the 
estate  to  him,  or  duly  made  to  him  a  proper  legal  con- 
veyance of  the  land.     Thus,  if  A.  and  B.  be  seised  of 

(/)  See  sUits.  1  Ric.  III.  c.  1  ;  (/i)  Sect.  1. 

4  Hen.  VIL  c.  17  ;  19  Heu.  VII.  (i)  Sect.  2.     See  a^Ue,  p.  166. 

c.  15  ;  1  Saud.  Uses,  21,  52,  5:5.  Bacou  on  Uses,  49. 

(g)  Stat.  27  Hen.  VIII.  c.  10.  [k)  Ante,  p.  168. 


172 


OF  CORPOREAL  HEREDITAMENTS. 


Resulting 
use. 


land  in  fee  simple  to  the  use  of  G.  and  his  heirs,  by  the 
Statute  of  Uses,  G.  shall  be  deemed  in  lawful  seisin 
of  the  land  for  such  estate  as  he  has  in  the  use  of  the 
land,  and  the  estate  and  possession  of  A.  and  B.  shall 
be  deemed  to  be  in  G.  after  such  manner  as  G.  was 
entitled  in  the  use.  G.  thus  by  force  of  the  statute 
becomes  tenant  in  fee  simple  of  the  land  at  law  ;  and 
he  is  deemed  at  law  to  be  in  possession  of  the  land, 
though  he  may  never  have  entered  upon,  or  even  seen 
it  (I).  And  the  estate  and  possession  of  A.  and  B.^  is 
altogether  taken  away  from  them,  and  considered  at 
law  to  be  in  G.  Similarly,  if  land  be  conveyed  to  A. 
and  6.  in  fee  simple  to  the  use  of  A.  and  his  heirs, 
the  Statute  of  Uses  at  once  gives  to  A.  an  estate,  in 
fee  simple  in  possession  at  law.  And  the  law  is  the 
same  of  implied  uses  as  of  uses  expressly  declared. 
Thus  if  A.,  seised  of  land  in  fee  simple,  made  a  ieoff- 
ment  thereof  to  B.  and  his  heirs,  with  due  livery  of 
seisin,  but  without  consideration  and  without  expressly 
declaring  any  use  of  the  land,  we  have  seen  (w)  that 
it  was  implied  in  law  that  A.  should  have  the  use  of 
the  land.  But  by  the  statute  A.  having  the  use  of  the 
land  is  deemed  to  have  seisin  of  the  land  for  the  same 
estate  as  he  has  in  the  use ;  and  all  B.'s  estate  and 
possession  is  deemed  to  be  in  A.  A.  therefore,  the 
feoffor,  instantly  gets  back  all  he  gave;  and  the  use 
is  said  to  result  to  himself  (n).  The  propriety  of 
inserting  in  every  feoflfment  the  words  to  the  use  of,  as 
well  as  to,  the  feoffee  is  therefore  manifest  (o)'.' '  The 
Statute  of  Uses  is  still  in  force;  and  though  it  has 
failed  to  impress  the  popular  imagination  as  vividly  as 


(/)  He  is  not,  however,  tleemed 
to  be  in  possession  for  the  pur- 
pose of  maintaining  an  action 
of  trespass,  whicli  is  founded  on 
disturbance  of  the  actual  posses- 
sion of  the  ]au<i ;  Gilb.  Uses,  81 
(185,  3rd  ed.)  ;  2  Fonb.  Eq.  12  ; 
Harrison  v.  Blackburn,  17  C.  B. 


X.  S.  678.  See  AfOhi,,  Cro.  Eliz. 
46  ;  Heclis  v.  Blain,  18  C.  B. 
N.  S.  90  ;  HadfiMs  case,  L.  E. 
8  C.  P.  306. 

(>«)  AnU,  p.  169. 

\n)  See  1  Sand.  Uses,  99  «ry. 

(o)  Ante,  p.  148. 
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the  Habeas  Coi-pus  Act  (p),  it  forms  one  of  the  most 
important  landmarks  of  real  property  law,  and  should 
be  deeply  graven  on  every  conveyancer's  heart.  It  will- 
be  observed  that  the  statute  made  it  possible  to  transfer, 
the  property  in  land  from  one  to  another  by  duly  con- 
veying the  estate  to  a  third  party,  to  the  use  of  the- 
other.  For  directly  the  third  party  became  seised  of 
the  land  to  the  other's  use,  the  Statute  of  Uses  annexed 
the  legal  estate  in  the  land  to  the  estate  in  the  use  (q). 
This  curious  result  of  the  statute  remains  law  to  this 
da}',  and,  as  we  shall  see,  is  constantly  applied  in 
practice.  If,  therefore,  A.  convey  land  to  B.  in  fee 
simple  to  the  use  of  C.  and  his  heirs,  B.,  to  whom  the 
land  is  given,  now  takes  no  estate  therein  at  law,  but 
C,  in  whose  favour  the  use  is  declared,  is  at  once 
invested  with  an  estate  in  fee  simple  in  the  land.  The 
words  to  the  use  o/are  now  almost  universally  employed 
when  it  is  intended  that  an  estate  in  the  land  shall 
vest  in  any  person  by  force  of  the  Statute  of  Uses ; 
but  "  upon  confidence  "  or  **  upon  trust  for  "  would 
answer  as  well,  since  all  these  expressions  are  mentioned 
in  the  statute. 


Section  1Y. 
Of  Tmsts  ajter  the  Statute  of  Uses. 

The  Statute  of  Uses  did  not  apply  to  every  kind  of  • 
trust  of  land.     When  one  was  enfeoflfed  of  land,  not- 
simply  to  another's  use,  but  for  some  special  use  or-  special 
trust  imposing  an  active  duty  on  the  feoffee  (as  to  sell-  ^r"***^- 
land  or  pay  debts  out  of  the  profits),  it  was  held  that  no- 
estate  could  be  executed  by  the  statute,  so  as  to  deprive- 

ip)  Sec  Black.  Comiii.  iii.  135,  {q)  Ante,  p.  171. 

iv.  438. 
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•him  of  the  legal  ownership,  without  which  he  could  not 
.perform  his  trust  (r).  Thus  the  Chancery  Jurisdiction 
•over  special  trusts  remained  unaffected  by  the  statute. 
•Nor  did  the  Act  apply  to  trusts  of  terms  of  years  or  other 
•chattels ;  for  it  only  spoke  of  persons  seised  of  lands  for 
•others'  use  («).  But  in  the  case  of  trusts  of  freeholds  for 
others'  use  simply,  the  estates  in  the  use,  being  turned 
into  legal  estates  by  the  statute,  were  withdrawn  from 
the  Chancellor's  exclusive  jurisdiction.  In  this  respect 
therefore  the  Act  at  first  succeeded  in  effecting  its 
designers'  object.  But  after  the  lapse  of  about  a 
century  (i),  the  active  exercise  of  the  Chancery  jurisdic- 
tion over  such  trusts  was  revived,  and  estates  in  equity 
only,  since  known  as  trust  estates,  again  arose  and  have 
continued  to  the  present  day.  The  necessity  for  the 
•Chancellor's  interposition  was  caused  by  the  doctrine 


(r)  1  Spence,  Eq.  Jur.  466  ; 
1  Sand.  Uses,  243  sq. 

{s)  Poph.  76  ;  Bacon  on  Uses, 
42.  Nor  did  the  Act  apply  to 
copyholds ;  Co.  Cop.  s.  54. 

{t)  In  this  I  follow  the  opinion 
expressed  by  Professor  Ames  in 
the  Green  Bag,  iv.  81.  He 
alleges  in  proof: — (1)  The  absence 
of  all  mention  in  the  writings  of 
Coke  and  Bacon,  aTid  in  the  cases 
asserting  the  doctrine  of  no  use 
upon  a  use,  that  the  second  I'se 
was  enforceable  in  equity  as  a 
ti-ust;  Bro.  Abr.  Feoffment  al 
Uses,  pi.  64  :  Moore  45,  pi.  138  ; 
Dillon  V.  Fraine,  Poph.  81  ; 
Stonfley  v.  Bificefyridge,  1  Leon. 
6  ;  Mead  v.  ^■(Mh,  ih.  148 ; 
Girland  v.  Shaii\  Cro.  Eliz.  382  ; 
Hore  V.  JHx^  1  Sid.  26  ;  Tippin  v. 
Cosin,  Carth.  273.  (2)  The  denial 
of  relief  in  equity  upon  an  express 
simple  trust  against  a  cestxii  q\u 
use  taking  the  legal  estate  under 
a  use  i-aised  by  payment  of 
money  :  Crompton,  Courts,  54  a  ; 
Gary,  19  ;  Holloway  v.  Pollard^ 
Moore,  761,  pi.  1054.  (3)  That 
simple  tnists  being  in  effect  uses 
would  have  been  jforfeitable  for 
treason  under  stat.  33  Hen.  VIII. 


c.  20  ;  but  it  was  agreed  about 
1595  that  no  use  could  be  for- 
feited, as  all  uses  of  freehold 
were  then  executed  in  possession 
by  the  statute;  1  And.  294. 
Professor  Ames  understands  the 
dictwn.  in  R.  v.  Deieeombe,  Cro. 
Jac.  513,  of  special  trusts,  and 
Coke*8  remarks  in  Foord  t. 
Hoskins,  2  Bulst.  386,  337,  as 
made  of  uses  before  the  statute. 
(4)  That  the  first  mention  of 
relief  in  equity  in  case  of  a 
use  upon  a  use  is  in  Sam- 
bach  V.  DalstoUy  Tothill,  pi.  168 
(apparently  about  1634  ;  see  1 
Spence,  Eq.  Jur.  491,  n.) ;  and 
that  a  distinction  was  long  taken 
between  cases  where  the  first 
use  was  raised  by  money  pay- 
ment, and  where  both  uses 
were  expressly  and  gratuitously 
declared  ;  see  Compleat  Attorney 
(1666),  p.  265 ;  Shepp.  Touch.  507', 
510  ;  Ash  V.  GalUni,  1  Ch.  Ca. 
114  ;  Gilb.  Uses,  162  ;  and  that 
the  novelty  of  relief  in  equity  in 
case  of  a  use  Ufjon  a  use  is  shown 
})y  the  express  mention  of  the 
fact  in  DawY,  Ke\vh(rrough  (1 71 5), 
Com.  242. 
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established  in  the  courts  of  common  law  that  there  can- 
be  no  use  upon  a  use,  or  that  when  the  statute  has  once-  No  use  upon 
transferred  the  legal  estate  in  land  to  a  person  in  whose-  ^  "^* 
favour  a  use  is  raised,  it  will  have  no  further  operation  ;• 
so  that  no  uses  or  trusts  of  the  land  in  the  hands  of  cestui- 
que  use  will  take  effect  as  estates  at  law.  This  doctrine- 
is  based  upon  a  rule  laid  down  before  the  Statute  of  * 
Uses  that  if  one  bargained  and  sold  land  to  another  to 
the  use  of  the  bargainor,  or  of  some  third  person,  as  a- 
use  was  implied  in  the  bargainee's  favour  by  his  payment- 
of  the  consideration  {u),  the  use  declared  was  void  for- 
repugnancy  (x).  Soon  after  the  statute  the  same  rule 
was  applied  in  a  similar  case,  in  which  it  was  considered- 
that,  as  the  use  raised  in  the  bargainee's  favour  was  the- 
effective  use,  the  other  being  repugnant  and  void,  the.  "^ 
statute  executed  the  estate  in  the  bargainee  (y).  It  was- 
also  determined  that,  in  case  of  a  conflict  between  two- 
uses  expressly  declared  (as  where  land  was  given  to- 
feoffees  to  the  use  of  A.  in  fee  to  the  use  of  B.  in  fee),- 
since  a  use  is  the  right  to  take  the  profits  of  land,  aud- 
it one  have  this  right  another  cannot,  the  second  use  was- 
void  for  repugnancy  to  the  use  first  declared.  iQ^such  a- 
case,  therefore^  the  effect  of  the  statute  was  to  annex- 
the_legal  estate  to  the  first  use  {z).  Butaf  ter  a  time  the- 
reason  of  these  decisions  seems  to  have  been  overlooked,- 
and  the  doctrine,  that  the  law  admits  no  use  upon  a  use,- 
was  propounded  as  an  arid  dogma  (a).    In  this  shape  it- 


(u)  Ante,  p.  169. 

(x)  Bro.  Abr.  Feoffment  al 
Uaes,  40 ;  Gilb.  Uses.  161.  For 
the  explanation  here  given  of 
the  doctrine  of  no  use  upon  a 
uiie  I  am  indebted  to  an  article 
by  Professor  Ames,  in  the  Green 
W  iv.  81. 

^)  Bro.  Abr.  Feoffment  al 
Uses,  54 ;  TyrreWs  case^  Dyer, 
155  ;  1  And.  37  (pi.  96),  313  ;  2 
And.  186. 

(2)  See  2  And.  136 ;  Moore, 
45,  pi.  138  :  Daio  v.  Neioboroiigh, 
Comyns,  242  ;  A,-G.  v.  Sc(/tt,  Ca. 


t.  Talb.  138.  So  if  land  be  con- 
veyed nnto  and  to  the  use  of  A. 
and  his  heirs  to  the  use  of  B. 
and  his  heirs,  in  which  case  A. 
takes  the  legal  estate  at  common 
law,  the  Statute  of  Uses  will  not 
operate  to  give  the  legal  estate 
to  B.  ;  Doe  d.  Lloyd  v.  Passing- 
ham,  6  B.  &  C.  305. 

(a)  See  Hardwicke,  C,  Hop- 
kins V.  Hopkins,  1  Atk.  591  ; 
Sugden's  note  to  Gilb.  Uses,  161 
(p.  347,  3rd.  ed.)  ;  Doe  d.  Lloyd  v. 
Pasfdngham,  ubi  sup. 
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•is  still  law  (h) ;  so  that  if  at  the  present  time  land  be 
•conveyed  to  A.  and  his  heirs  to  the  use  of  B.  and  his 
-heirs  to  the  use  of  C.  and  his  heirs,  only  the  first  use, 
.-that  declared  in  B.'s  favour,  will  be  executed  by  the 
'^  statute ;  that  is  to  say,  the  statute  will  annex  the  legal 
■estate  to  the  first  use,  so  that  B.  shall  have  the  fee 
simple  at  law,  but  it  will  have  no  further  operation ; 
and  C.  will  therefore  take  no  estate  at  all  at  law. 

The  practice         Now,  it  seems  that  conveyancers  soon  began  to  make 
statute.^  *  servant  of  the  statute  in  limiting  lands  to  feoflfees  and 

their  heirs  to  the  use  of  others,  with  the  express  purpose 
of  causing  the  legal  estate  to  be  executed  to  the  cestvi 
que  use.  But  it  does  not  appear  that  the  Statute  of 
Uses  was  immediately  evaded  by  the  device  of  limiting  a 
use  upon  a  use,  in  order  that  the  first  cesUd  que  me 
should  take  the  legal  estate  by  virtue  of  the  statute,  and 
the  second  enjoy  the  benefit  of  a  trust  enforceable  in 
equity.  On  the  contrary,  the  statute  seems  to  have  given 
a  death-blow  to  the  practice  of  landowners  enfeoflSng 
trustees  to  hold  to  their  use  generally.  After  the  Act, 
conveyancers  cast  about  in  search  of  new  methods  of 
dealing  with  land,  and  eventually  they  used  the  statute  as 
the  means  of  carrying  out  the  modern  system  of  settle- 
ment (c) ,  which  was  effected  by  the  limitation  of  a  series  of 
successive  uses  intended  to  be  turned  into  legal  estates  by 
the  statu te(^).  This  system  quite  superseded  the  practice 

{0)  Cooper  v.    Kipiocky   L.    R.  limitiug  landtt   to   uuboru  sonh 

7  Ch.  398.  sruccessively   in    tail    after  their 

(c)  AiOe,  pp.  100,  112,  117,  k  father's   life  estate  ;    see  §§  84, 

n.  (0.     It  wan  only  by  means  of  87,   89,    266,  287.    The   former 

the  Statute  of  Uses  that  express  book  does  not  contain  any  pre- 

J        powers  of  leasing  or  sale  could  cedent  of  a  deed  limiting  a  trust 

be  created;  post^rt,  II.,  Ch.  iii.  of  lands  for  others*  use  nmply, 

{d)  The  course  of  conveyancing  by  way  of  use  upon  a  use.    West 

practice    after    the     statute    is  has   a   precedent   (§   289)  of  a 

shown  in  Phaer's  Book  of  Pre-  feoffment  to  twelve  persons  and 

cedents  (1561)  and  West's  Sym-  their  heirs   to    their   and   their 

bolwography  (1605),  Part  1.     In  heirs*  own  use  on  a  special  trust : 

the    latter    book     we     see    the  see  also  §  284. 
beginning    of    the    practice    of 


OF  AN  EQUITABLE  ESTATE  IN  LAND.  17T 

of  giving  the  whole  estate  in  fee  simple  to  trusted  friends, 
who  should  be  tenants  of  the  land  at  law,  but  hold  it 
upon  trust  for  others  in  equity.     Still,  cases  apparently 
arose,  some  time  after  the  Statute  of  Uses,  in  which  it  . 
was  desired  to  place  freeholds  in  the  hands  of  trustees 
for  others  simply.     The  expedient  was  then  tried  of 
limiting  a  use  upon  a  use ;  and  application  was  made  to 
the  Chancellor  to  enforce  the  second  use  as  a  trust  (e). 
The  case  fell  within  the  same  principle  as  had  originally 
prevailed  in  determining  that  Chancery  process  should 
issue  against  any  person  who  committed  a  breach  of 
trust  reposed  in  him  with  regard  to  property  of  which 
he  was  made. the  legal  owner.    And  it  became  estab- 
lished, accordingly , that  trusts  should  be  equally  enforced 
in  equity  when  the  trustee  became  possessed  of  the  land, 
by  the  operation  of  the  Statute  of  Uses,  as  when  he 
took  the  estate  at  common  law  (/).     If,  therefore,  lands- 
be  conveyed  to  A.  and  his  heirs  to  the  use  of  B.  and- 
his  heirs  to  the  use  of  or  in  trust  for  C.  and  his  heirs,- 
though  B.  will  become  tenant  in  fee  simple  at  law  under- 
the  Statute  of  Uses,  yet  in  equity  he  will  be  bound  to- 
hold  the  land  and  apply  its  profits  for  C.'s  use  ;  and  C- 
will  be  considered  to  be  in  equity  the  owner  of  the  land.- 
In  this  way,  equitable  estates  in  land  (g)  were  completely- 
re-established.     Here  it  may  be  noted  that,  since  the 
above  doctrines  have  become  well  established,  ithas  not 
been  the  practice  to  employ  the  word  use  when  intending 
to  create  a  trust  enforceable  in  equity.  And  it  is  usually 
expressed  that  lands  shall  be  held  to  the  use  of  any  one, 
only  when  it  is  intended  that  he  shall  take  the  legal 
estate  therein.  To  impose  a  trust,  it  is  generally  declared- 
that  the  legal  owner  (he,  to  whose  use  the  land  is  in  the- 
first  place  given)  shall  hold  it  in  trust  for  the  person  or- 
purposes  desired. 


(e)  See  anU,  p.  174,  n.  (0-  {g)  Ante,  p.  170. 

(/)  See  ara€,  p.  168. 

W.R.P.  12 
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Equitable 

estate. 


Trustee  and 
cestui  que 
trust. 


An  equitable  or  trust  estate,  then,  is  the  name  given 
to  the  interest  of  one,  in  trust  for  whom  another  holds 
lands  as  legal  owner.     In  such  a  case  the  holder  of  the 
legal  estate  (h)  in  the  land  is  called  the  trustee ;  while 
the  person  beneficially  entitled  is  called,  in  law  French, 
cestui  que  tnist.      The  nature  of  a  trust  estate,  since 
the  Statute  of  Uses,  is  similar  to  that  of  a  use  of  lands 
before  the  statute  (t).     Thus   trusts   are   still   either 
special  or  simple  (A:).     Of  the  special  trust,  where  the 
trustee  has  an  active  duty  to  perform,  as  to  sell  lands 
and  distribute  the  proceeds  of  sale  among  specified 
persons,  no  more  need  be  said  than  that  in  such  a  case 
the  estate  is  not  executed  by  the  Statute  of  Uses  (I), 
and  it  is  the  trustee's  duty  to  perform  exactly  the  will 
of  the  person  who  has  created  the  trust,  as  declared  at 
the  time  of  its  creation  (m).     In  simple  trusts,  where 
one  is  a  trustee  of  lapd  for  another  simply,  the  trustee 
is  bound,  as  in  the  case  of  the  old  uses  (n),  to  maintain 
actions  for  the  defence  of  the  land,  to  allow  cestui  que 
tn^st  to  have  possession  and  take  the  profits  thereof, 
and,  if  the  trust  be  for  cestui  que  trust  in  fee  simple,  to 
convey  the  legal  estate  in  the  land  as  he  shall  direct, 
or  to  him,  if  he  desire  it  (o).     Furthermore,  the  nature 
of  a  trust  estate  remains  the  same.    Strictly  speaking, 
it  is  but  a  right  against  the  trustee  personally.    It  has 
been  established,  however,  that  the   trust  is  so  far 
annexed  to  the  trustee's  estate  that,  as  a  general  rule, 
all  persons  who  acquire  that  estate  are  bound  by  the 
trust.     Thus  the  trust  may  be  enforced  against  all 
persons  who  may  take  the  trustee's  estate  by  act  of  law 
or  gratuitous  conveyance   from   him;    as   his    heirs, 


(h)  Ante^ji^.  169,170. 

(i)  1  Sand.  Uses,  266 ;  Lewin 
on  Trusts,  13,  6th  ed. ;  11,  11th 
43ii.  ;  a}Uey  p.  168. 

(k)  Lewin  on  Trusts,  18,  6th 
vd.  ;  16,  11th  ed. 

(Z)  Ante,  p.  174  ;  Lewin  on 
Trusts,  187,  6th  ed.  ;  229, 11th  ed. 


(jn)  See  Lewin  on  Trusts,  389 
sq.,  874  sq.,  444  sq.,  484,  556,  568, 
6th  ed.  ;  454  sq.,  493  sq.,  591  9q^ 
693,  847.  864,  11th  ed. 

(ti)  Ante,  p.  163. 

(o)  Lewin  on  Trusts,  556,  565, 
696,  6ih  ed. ;  847,  859,  1069, 
11th  ed. 
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executors,  administrators,  devisees  and  creditors  (/)). 
So  purchasers  having  actual  or  constructive  notice  of 
the  trust  are  bound  by  it  (q).  But  if  the  trustee  convey 
the  trust  estate  to  a  bondjide  purchaser  for  value,  who 
has  no  notice  of  the  trust,  the  latter  will  not  be  bound 
thereby,  but  will  be  entitled  to  retain  and  enjoy,  for  his 
own  benefit,  the  legal  ownership  he  has  acquired  from 
the  trustee.  For  in  such  a  case,  cestui  que  trust  has 
no  equity  against  him,  but  can  only  sue  the  fraudulent 
trustee  for  his  breach  of  trust  under  the  Court's  equit- 
able jurisdiction  (r).  It  is  not  until  we  examine  this 
apparent  exception  to  the  rule  that  the  nature  of  a  trust 
estate  is  made  plain.  We  then  see  that  it  is  not  a  true 
right  of  ownership,  enforceable  against  the  land  directly, 
without  the  intervention  of  another  person's  action, and 
maintainable  against  all  other  persons  whomsoever ; 
but  is  properly  a  mere  obligation  incumbent  on  the 
legal  owner  of  land,  and  enforceable  against  some,  but 
not  all,  of  those  who  succeed  to  his  estate  («).  As  has 
been  already  indicated,  however  (0,  notwithstanding 
this  liability  of  cestui  que  tnist  to  be  wrongfully  deprived 
of  his  interest  in  the  land  by  the  fraudulent  dealings 
of  his  trustee,  he  is  considered  to  be  in  equity  the 
owner  of  the  land,  as  against  all  persons  bound  by  the 
trust,  and  his  beneficial  interest  is  treated  as  being 
in  equity  an  estate  in  the  land  (u). 

Trusts  of  property  may  be  created  by  act  of  the  Creation  of 
23arties  or  operation  of  law.     Express  trusts  are  created 
either  by  duly  conveying  the   legal   interest  in   the 
property  to  others  on  tmst  for  the  persons  desired  to 
be  benefited,  or,  without  any  transfer  of  the  legal  owner- 

(»)  Lewin  on  Trusts,  215,  6th  259  ;  Lewin  on  Trusts,  700—702, 

ed.  :  270,  11th  ed.  737,  6th  ed.  ;  1075—1078,  1134, 

{q)  Lewin  on  Trusts,  699,  6th  11th  ed. 
ed.;  1075,  11th  ed.  (*)  See  Lewin  on  Trusts,  13 — 

(r)  Mantell  v.  Mamell,  2  P.  W.  16,  6th  ed. ;  11—14,  11th  ed. 
i>78,   681  ;    WUhughby  v.    IVil-  {t)  Ante,  p.  170. 

itmghJby,  1  T.  R.  763,  771—773  ;  {u)  See  Lewin   on  Trusts,  10, 

Pildur  V.  lUiwlins,  L.  R.  7  Ch.  556<3'.,6thed.  ;  8,847sg'.,llthed. 
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Implied 
trusts. 


Resulting 
trusts. 


ship,  by  the  owner  declaring  that  he  will  hold  the  property 
on  trust  for  them.     When  a  declaration  of  trust  has 
been  duly  made,  either  with  or  without  a  conveyance 
of  the  legal  interest,  the  trust  will  be  enforceable  in 
equity,  although  no  consideration  (r)  should  have  been 
given  for  its  creation  (.r).    But  a  mere  voluntary  cove- 
nant or  promise  to  transfer  property  to  another,  made 
without  any  declaration  of  trust,  and  not  carried  out  bj' 
conveyance  of  the  property  at  law,  will  not  be  spe- 
cifically enforced  in  equity  (?/).     Trusts  may  also  be 
implied  in   certain  cases,  in  which  the  acts   of  the 
parties  shew  an  intention  to  create  them.     A  sale  of 
land  is  an  instance  of  this,  when  the  vendor  is  at 
once  held  to  be  trustee  for  the  purchaser  (z).     But  no 
trust  will  be  implied  from  such  a  voluntary  covenant 
or  promise  as  has  just  been  mentioned  (a).     Trusts 
are  said  to  arise  by  operation  of  law  in  the  following 
cases,  when  they  are  created  by  implication  of  equity 
without  any  expression  in  word  or  act  of  the  parties' 
intention  (b),   that  is  to  say :  (1)  Where   an   owner 
conveys  away  his  property  at  law,  but  it  cannot  be 
inferred  that  he  intended  to  dispose  of  the  beneficial 
interest  therein  ;  for  instance,  where  property  is  con- 
veyed in  trust  for  purposes  which  fail  or  do  not  exhaust 
the  whole  estate  conveyed  (c) ;  or  where  one  makes  a 
gratuitous  transfer  of  property  at  law,  but  no  intention 
of  gift  can  be  inferred.      (2)  Where  a  purchaser  of 
property  takes  a  conveyance  of  the  legal  interest  therein 
in  the  name  of  another,  and  there  is  nothing  to  show 
that  he  intended  the  other  to  benefit.     In  these  cases 
there  is  said  to  be  a  resulting  trust  in  favour  of  the 


(r)  A^Ue,  p.  78. 

{x)  MalloU  V.  Wilson,  1903,  2 
Ch.  494. 

(?/)  Lewin  ou  Tiiists),  60  sq,, 
6tli  ed.  ;  68  «/.,  11th  ed. 

(2)  Lewiu  on  Trusts,  114  sq.^ 
124,  6th  cd  ;  144  sq..  156,  11th 
.ed. 


(a)  llicliartls  v.  DeibridgCy 
L.  K.  18  Eq.  11  ;  Lewin  on 
Trusts,  60  sq.j  6th  ed.  :  68  sq,, 
11th  ed. 

{b)  Lewin  on  Tiiists,  9.5  n., 
171,  6th  ed. ;  120  u.,  210,  Uth. 
ed. 

(c)  Jle  West,  1900,  1  Ch.  84. 
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owner  or  purchaser  {d).   (8)  If  a  trustee  use  his  positiou-  Constructive 
of  legal  owner  to  obtain  some  valuable  interest  in- 
property  for  himself  ;  when  he  will  be  held  in  equity  to- 
be  a  trustee  thereof ,  constructively,  for  those  for  whose- 
benefit  he  was  entrusted  with  such  legal  ownership  (e).- 

In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  by  the  prin- 
ciples applicable  to  estates  and  interests  at  law  if). 
Thus  simple  trusts  created  of  real  or  personal  property  Real  and 
confer  on  cestui  que  trust  an  interest  in  equity  of  the  ^tate  in 
nature  of  real  or  personal  estate,  as  the  case  may  be  ;  ^^^7> 
so  that  cestui  que  trust  of  lands  in  fee  simple  has 
an  estate  in  equity  transmissible  to  his  heirs,  but  his 
interest  in  chattels  held  on  trust  for  him  will  pass 
to  his  executors  or  administrators  (g).  Again,  trusts 
declared  in  favour  of  one  and  his  heirs,  or  of  him  and 
the  heirs  of  his  body,  or  of  him  for  life,  will  create 
equitable  estates  in  fee  simple,  fee  tail,  or  for  life, 
analogous  to  the  legal  estates  conferred  by  similar 
limitations  (/i).  But  it  is  not  necessary,  in  making  a 
declaration  of  trust,  to  use  the  same  technical  expres- 
sions as  are  required  to  limit  estates  at  law  (i).  Thus 
equitable  estates  in  fee  simple  or  tail  may  be  conferred 
without  the  use  of  the  words  heirs  or  heirs  of  the  body, 
if  the  intention  be  clear  (/t).  But  where  formal  and 
complete  limitations  of  the  equitable  estate  in  land  are 
Biadebydeed(/),an  intention  to  confer  a  fee  must  be 

(rf)  See  Lewiu  on  Trusts,  126  ed.),  106  ;  Preston  on  Estates, 
ag.,  6th  ed. ;  158  jW.,  11th  ed.  ii.  64—66;  Hayes  on  Convey- 
er) Lewin  on  Trusts,  160  sq.,  auciug,  91,92,  6th  ed.  :  Lewinou 
€th  ed.  ;  196  tq,,  11th  ed.  Trusts,  95,  6th  ed.  ;  120,  llth  ed. ; 

(/)  iSaud.  11868,269(280,  6th  Williams,  Real  Prop.  165,   13th 

ed.).  ed.  ;    Williams    on   Settlements, 

ijg)  Aide, 'PI},  19 — 22;  see  Lewin  60.     The  opinion  of  these  dis- 

on  Trusts,  84,  132^.,  252,  669 —  tinguished  conveyancers  on  this 

672,   6th  ed.  ;   99,  165  sq.,  314,  point  is  now  confirmed  ;  iite  TW/igF- 

1034—1038,  llth  ed.  fiam'a  TrusU,  1904,  2  Ch.  487  ; 

(A)  Aide,  pp.  63,  65,  89,  110,  ReIrwin,ib.''ib2,'iU\  lU  Oliver  s 

112.  iSeUUitUint,  1905, 1  Ch.  191. 

(i)  Anle,  p.  145.  (0  If  laud  be  devised  by  will 

\k)   Shep.    Touch.    (Preston's 
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clearly  expressed ;  for,  if  not,  such  a  limitation  to  one 
simply,  without  further  words,  will  only  give  him  a  life 
estate  (m),  as  in  the  case  of  a  similar  grant  at  law  (n). 
So  the  rule  is  that,  where  technical  legal  terms  are 
employed  in  a  declaration  of  trust,  they  will  be  construed 
in  equity  according  to  their  technical  sense  at  law  (o). 
An  exception  is,  however,  made  in  certain  cases  of 
executory  trusts  (p),  when  the  Court  will  have  regard 
to  the  intention  of  their  author  in  construing  technical 
terms  {q).  Thus  in  the  case  of  marriage  articles,  where 
an  intention  to  provide  for  the  children  of  the  marriage 
is  inferred,  words  which  at  law  would  confer  an  estate  tail 
may  be  construed  inequity  as  giving  merely  an  estate  for 
life,  followed  by  separate  and  independent  estates  tail 
to  the  children  of  the  donee  ;  for  the  intention  would  be 
defeated  by  vesting  an  estate  tail  in  one  of  the  parents, 
who  could  at  once  bar  the  entail,  and  so  deprive  the 
children  of  all  benefit  (r).  Similar  regard  to  intention 
Equitable  is  shown  in  the  construction  of  implied  trusts  («).  Thus 
simple.  ail  equitable  estate  in  fee  simple  immediately  belongs 

to  every  purchaser  of  freehold  property  the  moment  he 
has  signed  a  contract  for  purchase,  provided  the  vendor 
has  a  good  title  (t) ;  and  it  is  understood  that  the  whole 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estate  is  expressly  mentioned,  the  employment  of  the 
word  heirs,  or  of   other   technical   words,  not   being 

to  trustees  in  fee  on  trust  for  one  when  he  has  expressed  h  general 

simply,   without    further  words,  intention  of  trust  for  some  }>crson 

he    takes    the    whole    beneficial  or  jiensons  to  be  carried  out  by 

interest  ;    Lewin  on   Trusts,  96,  some  further  act  or  instrument, 

6th  ed. ;  121,  11th  ed.  without    exactly    defining     the 

{m)  Re     Whiston's    Settlement ^  estates  intended  to  be  conferred  : 

1894,  1  Ch.  661,  and  eases  tliere  as  where  it  is  directed  that  j)ro- 

cited  ;  lie  Irwin,  1904,  2  Ch.  752.  pcrty  shall  be  settled  on  certain 

(n)  Ante,  p.  110.  persons;    Lewin   on  Trusts,  97, 

(o)  Lewin   on  Trusts,   96,  6th  6th  ed.  ;  123,  11th  ed. 

ed.  ;  121,  11th  ed.  {q)  Lewin    on  Trusts,   97  «y., 

{}))   Trusts    are     said     to    be  6th  ed.  ;  123  «y.,  11th  ed. 

except  fed  when  the  author  of  the  (r;  Lewin  on  Tnists,  99,  100» 

trust    has    made    complete    and  6th  ed. ;  124 — 126,  11th  ed. 

finnl  limitations  of  the  eijnitable  (s)  A7ife,Yi.  180. 

estate  ;  they  are  called  excculm-f/  {t)  1  Wms.  V.  k  T.  438—440. 
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essential  (u).  If,  therefore,  the  purchaser  were  to  die 
intestate  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple,  which  he  had  just  acquired,  would 
deseend  to  his  heir  at  law,  subject,  however,  since  the 
Land  Transfer  Act,  1897  (x),  to  the  interest  which  his 
executors  or  administrator  would  take  therein  for  the 
purpose  of  paying  his  debts.  And  the  vendor  would  be 
a  trustee,  until  he  should  have  made  a  conveyance  of  the 
legal  estate  pursuant  to  the  contract  for  sale,  in  the 
first  instance  for  the  purchaser's  executors  or  adminis- 
trator, but  if  the  estate  were  not  required  for  debts  or 
expenses,  then  for  the  purchaser's  heir.  And  if  the 
purchaser  should  have  devised  the  lands,  his  devisee 
would  be  entitled  in  like  manner  as  the  heir  in  case  of 
his  intestacy  (y) .  So  an  agreement  for  a  lease  for  years 
willgive  the  lessee  an  estate  in  equity  during  the  term  {z). 
Indeed  equity  regards  the  consequences  of  any  act 
directed  by  a  legal  agreement  or  a  declaration  of  trust 
as  immediate  ;  for  this  purpose  what  ought  to  be  done 
is  in  equity  considered  as  actually  accomplished  (a). 
For  example,  if  lands  be  directed  to  be  sold,  and  the  Equitable 
money  to  arise  from  the  sale  be  directed  to  be  laid  out  lands  to  be 
in  the  purchase  of  other  land  to  be  settled  on  certain  purchased. 
persons  for  life  or  in  tail,  or  in  any  other  manner,  such 
persons  will  be  regarded  in  equity  as  already  in  posses* 
sion  of  the  estates  they  are  intended  to  have  (b).  And 
in  the  same  manner  if  money,  from  whatever  source 
arising,  be  directed  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  in  any  manner,  equity  will  regard  the 
persons  on  whom  the  lands  are  to  be  settled  as  already 

(«)  Bower  v.   Cooper^  2  Hare,  deceased  purchaser's  personalty  T 

408  ;  1  Wins.  V.  k  P.  34.  but  since  the    passing   of   stat. 

(jb)  SUt.  60  k  61  Vict.  c.  65,  40  &  41  Vict.  c.  34,  this  is  no 

Part  I.,  ajUe,  pp.  29,  57,  74,  109,  longer  the  rule. 

131,  137.  («)   Warren  v.  Murray,  1894. 

iSf)  1  Wms.  V.  k  P.  438—440,  2  Q.  B.  648. 

473 — 477.       Formerly    the    heir  {a)  Lcwin  on  Trusts,  767,  6th 

or  devisee  would  have   had   the  ed. ;  1186,  11th  ed. 

right,  to  be  enforced  in  equity,  to  (b)  Re   ClevclantVs   Settled  Ks- 

have  the  estate  paid  for  out  of  the  (aies,  1893,  3  Cb.  *Mi. 
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in  the  possesBion  of  their  estates  (c).  And  in  both  of 
the  above  cases  the  estates  tail  directed  to  be  settled 
may  be  barred  before  they  are  actually  given,  by  a  dis- 
position, duly  enrolled,  of  the  lands  which  are  to  be  sold 
in  the  one  case,  or  of  the  money  to  be  laid  out  in  the 
other  (d).  Many  other  examples  of  equitable  or  trust 
estates  might  be  furnished. 


Possession  of 
€P4tui  que 
truit. 


At  law,  the  possession  of  cestui  qtce  tnist  in  occupa- 
tion of  the  land  was  merely  that  of  a  tenant  at  will  to 
his  trustees.  Before  the  Judicature  Acts,  therefore, 
if  he  wished  to  have  the  benefit  of  a  greater  right 
to  maintain  or  recover  possession  than  is  accorded  to 
tenant  at  will  (^),  he  must  have  directed  his  trustees 
to  take  action  for  him,  and  must  have  sued  them  in 
a  court  of  equity  for  any  breach  of  trust  in  this 
respect  (/).  But  the  efifect  of  the  Judicature  Acts  (g) 
appears  to  be  that  the  equitable  right  to  possession  of 
land  enjoyed  by  cestui  que  trust  shall  now  be  recognised 
and  enforced  in  every  branch  of  the  Court  which  now 
exercises  the  jurisdiction  of  the  old  Superior  Courts, 
both  of  law  and  equity  (/(). 


Free  enjoy- 
ment of  ceitui 
que  trust. 


As  regards  free  enjoyment,  an  equitable  tenant  in  fee 
or  in  tail  has  as  ample  a  right  as  the  tenant  of  a  like 
estate  at  law  (i) :  but  an  equitable  tenant  for  life  may 
be  restrained  from  and  is  liable  for  committing  waste  to 
the  same  extent  as  a  legal  tenant  for  life  (A:).    Here  it 


(c)  1  Sftiid.  Uses,  300  (324, 
6th  ed.). 

(d)  StHt.  3  &  4  Will.  IV.  c.  74, 
ss.  70,  71,  re])laciiig  7  Geo.  IV. 
c.  45  ;  and  39  &  10  Geo.  III.  c.  56. 

(e)  See  Bac.  Abr.  Trespass 
(C.  3);  Cole  on  Ejectment,  211 
—213,  287  ;  Ather  v.  Wkitlock, 
L.  R.  1  Q.  H.  1. 

(/)  Doe  d.  Hodsden  v.  Staple, 
2  T.  R.  684  ;  Goodtiilc  d.  Jones  y, 
Jozies,  7  T.  R.  43 ;  Doe  d.  Iteade 
V.  lieadCf  8  T.  R.  118  ;  Lewiu  on 


Trnsts,  558,  696,  6th  ed.  ;  851, 
1069,  11th  ed. 

(g)  A^xJU,  p.  164. 

(A)  Wahk  V.  Lotudale,  21  Ch. 
D.  9  ;  Fumesa  v.  Bond,  4  Times 
L.  K  457  ;  Loufther  v.  Beaver, 
41  Ch.  D.  248,  264  ;  IFarreft  v. 
Murray,  1894,  2  Q.  B.  648. 

(t)  AnUy  pp.  79,  107. 

(k)  Baker  v.  Sebright,  13  Ch. 
D.  179  ;  Lewin  on  Trasts,  486, 
6th  ed.  ;  695,  11th  ed.  ;  ante, 
pp.  113—116. 
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may  be  explained  that  a  tenant  in  fee  simple  at  law  may 
in  equity  be  subject  to  perpetual  restrictions  in  the  use  Restrictions 
of  his  land  imposed  by  his  own  agreement  or  that  of  his  i^^  i^ 
predecessors  in  title  for  the  benefit  of  the  owners  and  equity. 
occupiers  of  some  other  land ;  for  instance,  not  to  build 
over  part  of  his  land,  or  not  to  use  any  house  thereon 
as  a  public-house  or  hotel.     Such  an  equity  may  be 
enforced  by  injunction  at  suit  of  such  owners  or  occu- 
piers against  the  tenant,  his  heirs  and  assigns,  either 
of  the  whole  or  part  of  bis  estate,  except  only  (as  in  the 
case  of  other  equities  (l) )  such  assigns  as  have  acquired 
the  land  as  purchasers  for  value  without  notice  of  the 
restriction  (m)* 

Free  power  of  disposition  inter  vivos  or  by  will  has  Power  of 
always  been  incident  to  a  trust  estate,  as  it  was  to  an  of^t^t^^^ 
estate  in  use  before  the  statute  (n).     But  this  power  is  esutes. 
of  course  commensurate  with  the  estate  of  the  cestui  que 
trust.     Thus  an  equitable  estate  tail  must  be  barred  in 
the  same  manner  as  an  estate  tail  at  law ;  that  is  to  say, 
since  1833,  by  deed  duly  enrolled  (o),  and  previously  by 
suffering  a  common  recovery  (p).     So  cestui  que  trust 
of  lands  for  life  only  can  dispose,  for  his  own  benefit,  of 
no  greater  interest  than  during  his  own  life.    But  any 
person  who  is  beneficially  entitled  in  possession  to  an 
equitable  estate  in  land  in  tail  or  for  life,  now  has  the 
powers  of  leasing,  sale  and  other  powers  given  to  a 

{I)  AritCf   p.    168  ;   nee  Jessci,  TriLstecs  ofBritisJi  Museum^  2  My. 

M.   R.,   20  Ch.    D.   688  ;    Lord  &  K.  552 ;  Sayera  v.  GollyeTy  28 

Esher,  M.  R.,  16  Q.  B.  D.  787  ;  Ch.  D.  103  ;  Knight  \.  Siimtwiids,  ^ 

liiiidley,  L.  J.,  ib.  788.  1896,  2  Ch.  294  ;  1  Wms.  V.  &P. 

(w)  See  Talk  v.  MoxJiay,  2  Ph.^  426  «?. 

774  ;  Jteitals  v.  Cinclishaw,  9  Ch.  (n)  AjitCy  p.    169  ;    Lewin   on 

D.  125,   11  Ch.  D.   866  ;  TaUe  v*  Trusts,  672  sq.,  6th  ed.  ;  868  sq., 

Gosling,  11  Ch.  D.  273  ;  AusUr-/  11th  ed. 

berry  v.  Corporation  of  OldJiam/  (o)  Stat  3  &  4  Will.  IV.  c.  74, 

29  Ch-  D.  750 ;  Spicer  v.  Martin,  ss.  1,  15,  40. 

14  App.  Caa,  12;   Mackciaie  v.  {p)  Cruise  on  Recoveries,  271 ; 

Okilders,  43  Ch.  D.  265  ;  Jiogers  Lewin   on   Trusts,    573   *g.,   6th 

V.  Hoaegood,   1900,    2  Ch.   388  ;  ed.  :    869  nq.,   11th    ed.  ;    aiUe, 

/^ormby  v.  Barker,   1903,  2  Ch.  pp.  94—98. 
-539 ;    see    Duke  of  Bedford    v. 
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Alienation 
for  debt. 


tenant  for  life  by  the  Settled  Land  Act,  1882  (q) ;  to 
give  effect  to  which,  he  is  empowered,  equally  with  the 
tenant  of  a  legal  life  estate,  to  convey  the  settled  land 
for  all  the  estate,  which  is  the  subject  of  the  settle- 
ment (?').  Trust  estates  are  now  liable  to  involuntarj^ 
alienation  for  debt,  equally  with  legal  estates :  as  will 
be  further  explained  in  treating  of  creditors'  rights  («). 


Creation  and 
transfer  of 
trust  estates. 


Statute  of 
Frauds. 


Trusts  or  equitable  estates  may  be  created  and  passed 
from  one  person  to  another,  without  the  use  of  any 
particular  ceremony  or  form  of  words  (f).  But,  by  the 
Statute  of  Frauds  (m),  it  is  enacted  (x),  that  no  action 
shall  be  brought  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.  It  is  also- 
enacted  (y),  that  all  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements,  or  hereditaments 
shall  be  manifested  and  proved  by  some  writing,  signed 
by  the  party  who  is  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing;  and  further  (^), 
that  all  grants  and  assignments  of  any  trust  or  confidence 
shall  likewise  be  in  writing,  signed  by  the  party  granting^ 
or  assigning  the  same,  or  by  his  last  will.  Trusts 
arising  or  resulting  from  any  conveyance  of  lands  or 
tenements,  by  implication  or  construction  of  law,  and 
trusts  transferred  or  extinguished  by  an  act  or  operation 


{q)  Stat.  45  k  46  Vict.  c.  38, 
88.  2  (6.  10  (i) ),  68  ;  ante,  pp. 
118—123. 

(r)  Sect.  20  ;  «??/«,  pp.  123, 124. 

(.9)  Post,  Pt.  I.,Ch.  xi. 

(0  1  Sand.  Uses,  315,  316 
(343,  344,  5th  ed.)  ;  Lewin  on 
Ti lists,    45  sq.y   6tli  ed.  ;  51  sq.^ 


11th  ed. 

(?*)  29  Car.  II.  c.  3. 

{x)  Sect.    4;     Su<r.    V.    k    1\ 
121  sq. 

(y)  Sect.  7  : 
19  Beav.  330 
Q.  B.  D.  147. 

(:)  Sect.  9. 


TUmcy  v.   Wood^ 
Dye  V.   Ihfr,    13 
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of  law,  are  exempted  from  this  statute  (a).  In  the 
transfer  of  equitable  estates  it  is  usual,  in  practice,  to 
adopt  conveyances  applicable  to  the  legal  estate ;  but 
this  is  never  necessary  (b) .  If  writing  is  used,  and  duly 
signed,  in  order  to  satisfy  the  Statute  of  Frauds,  and 
the  intention  to  transfer  is  clear,  any  words  will  answer 
the  purpose  (c). 

Under  the  Land  Transfer  Act,  1897  (rf),  equitable  Devolution 
estates  in  fee  simple  devolve,  equally  with  legal  estates,  ^"  *  ^ 
to  the  executors  or  administrator  of  the  deceased  cestui 
que  irmt  in  the  first  instance  {e) ;  the  heir  or  devisee 
nevertheless  retaining  his  beneficial  title  subject  to  the 
executors*  or  administrators'  interest  and  to  their  power 
of  sale  for  payment  of  debts  or  testamentary  or  adminis- 
tration expenses.  With  regard  to  the  heirs'  interest,  the 
descent  of  an  equitable  fee  upon  intestacy  follows  the  equitable  fee. 
same  course  as  that  of  the  legal  fee  (/) ;  and,  therefore, 
in  the  case  of  gavelkind  and  borough-English  lands  ((jf), 
.trusts  affecting  them  will  descend  according  to  the 
descendible  quality  of  the  tenure  (/i).     Formerly,  an  i^ormeriy,  no 

escheat  of  a 

(a)  Sect.  8  ;  see  ante^  p.  180.  dut}*,  as  a  rule,  witliiu  six  months  ^  ^^    ' 
(A)  ]  Sand.  Uses,  342  (.S77,  5th  after  the    first   execution  of  the* 
ed.)  ;  Lewin  on  Ti'usts,  573,  6th  agreement.     Declarations  of  trust 
ed. ;  869,  11th  cd.  of   any   property   made    by   any 
(c)  Agreements,  as  a  rule,  now  writing,  not  being  a  will  or  an 
bear  a  stamp  duty*  of  six{>ence,  instrument    cliargea})le    with  cul    *  Stamp 
which    may  be   denoted    by   an  raloivm  duty  as  a  settlement,  are    Duty. 
adhesive  stamp,  which  is  to  be  charged  with  a  stamp  duty  of  10«. 
cancelled  by  the  person  by  whom  See  stat.   54   &   55   Viet.    c.   39, 
the  agreement  is  first   executed.  ss.  1,7,  8,  22,  59.  and  1st  schedule, 
Bat  an  agreement  for  the  sale  of  replacing  stat.  33  k  34  Vict.  c.  97, 
any  equitable  estate  or  interest  in  s.  36  &  schedule  ;  Farmer  v.  Coin- 
any  i>roperty  whatsoever  is  now  missioners    of   Inland    Rfvenu^, 
chargeable    with    the     same    ad  1898,  2  Q.  B.  141. 
valorem    duty  us   if  it    was    an          {d)  Stat.  60  &  61  Vict.  <•.  65, 
actual  conveyance  on  sale  of  the  Part  I.,  ante^  pp.  29,57,  74,  84,  85, 
estiite,  interest  or  property  agreed  109,  131,  137,  183. 
to  be  .sold  (see  post.   Part  VI.).           (c)  Re   Somcrrille  A    Turjiers 
It    may,    however,    be    stamped  Contract,  1903,  2  Ch.  583,  587. 
with  the  same  stamp  as  an  ordi-           (/)  AnUf  j).  85,  andpoa^,  ch.  ix. 
nary  agreement  if  a  further  con-           (.7)  jinte^  pp.  58,  60. 
veyance  of  the  estate  or  interest           (//)  1  Sand.  Uses,  270  (283,  5tli 
sold  be  contemplateil,  in   which  ed.)  ;  Lewin  on  Tru&ts,  67(»,  6th 
case  the  further  conveyance  must  ed.  ;  1037,  11th  ed. 
be  stamped  with  the  ad  valorem 
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Law  of 

escheat  now 
applies  to 
trust  estates. 


Treason. 


Descent  of 
estate  of 
trustee. 


equitable  estate  in  fee  did  not  escheat  to  the  lord  upon 
failure  of  heirs  of  the  cestui  que  trmt  (i) ;  for  a  trust  is 
a  mere  creature  of  equity,  and  not  a  subject  of  tenure. 
In  such  a  case,  therefore,  the  trustee  held  the  lands 
discharged  from  the  trust  which  had  so  failed ;  and 
accordingly  had  a  right  to  receive  the  rents  and  profits 
without  being  called  to  account  by  any  one.  In  other 
words,  the  lands  were  thenceforth  his  own  {j) .  But  from 
and  after  the  passing  of  the  Intestates'  Estates  Act, 
1884  (&),  where  a  person  dies  without  an  heir  and 
intestate  (Z)  in  respect  of  any  real  estate  consisting  of 
any  equitable  estate  or  interest  in  any  corporeal  or 
incorporeal  hereditament,  the  law  of  escheat  shall  apply 
in  the  same  manner  as  if  such  estate  or  interest  were  a 
legal  estate  in  corporeal  hereditaments  (m).  Before  the 
abolition  of  forfeiture  for  treason,  it  was  the  better 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted by  the  cestui  que  tnist  of  an  estate  in  fee 
simple,  his  equitable  estate  would  be  forfeited  to  the 
Crown  (n). 

Trustees,  as  we  have  seen  (o),  are  invariably  made 
joint  tenants.  So  that,  if  there  are  more  trustees  than 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.  Formerly,  upon  the  death  of  a 
sole  or  sole  surviving  trustee  of  lands^  the  legal  estate 
therein  passed  to  his  devisee  or  heir  at  law,  according 
as  he  had  or  had  not  devised  the  same  by  his  will,  in 
each  case  subject  to  the  trust  (p).    But  now,  by  the 


(i)  1  Sand.  Uses,  288  (302,  5th 
ed.). 

(fj  Burgess  v.  IVhcate,  1  Wni. 
BL  128.  1  Eden,  177  ;  Taylor  v. 
Haygarthy  14  Sim.  8;  Davall  v. 
iVew  Jiiver  Co.,  3  De  G.  &  S.  394'; 
Beale  v.  Symottds,  16  Beav.  406  ; 
Gallard  v.  Hawkins,  27  Ch.  D. 
298. 

{k)  Stat.  47  k  48  Vict.  c.  71, 
.s.  4;  passed  14th  August,  1884. 


{I)  See  sect.  7 ;  lie  J^ood,  1896, 
2  Ch.  596. 

(m)  See  avte,  pp.  48,  65. 

(»)  1  Hale,  y.  C.  249  ;  ante, 
p]>.  49,  56. 

(o)  j47Ue,  p.  136. 

ip)  See  Wms.  Conv.  Stat.  171. 
On  tlie  death  of  a  bare  trustee 
iutestate  between  the  7th  Aug., 
1874,  and  the  31st  Dec,  18SI, 
any   hereditament  of   which   he 
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Conveyancing  Act  of  1881,  on  the  death  after  the  year 
1881  of  a  sole  trustee  of  any  freehold  estate  or  interest 
of  inheritance  in  any  hereditaments,  the  same  shall, 
notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives,  in 
like  manner  as  if  the  same  were  a  chattel  real  (q).  It  Failure  of 
was  never  precisely  decided,  whether,  in  case  of  the  J^f^^g^ 
failure  of  heirs  of  the  trustee  of  an  estate  in  fee  simple, 
the  lord  taking  the  land  by  escheat  (r)  was  bound  by  the 
trust;  for  he  did  not  succeed  to  the  trustees'  estate,  but 
claimed  by  title  paramount  («).  But,  since  1884,  both 
the  lord's  right  of  escheat  and  the  Crown's  right  of 
forfeiture  have  been  taken  away  by  statute  in  the  case 
of  the  failure  of  heirs  or  corruption  of  the  blood  of  a 
trustee  of  lands ;  except  so  far  as  he  himself  might  have 
any  beneficial  interest  in  such  lands  (f). 

When  lands  are  vested  in  trustees,  it  is  obvious  that  Appointment 
it  may  become  desirable  to  appoint  new  trustees  in  the  ?^  °®^ 
place  of  any,  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  ceshii  que  trusts  being  sui  juris,  or  under  the 
authority  of  the  Court  of  Chancery  («),  or  by  virtue  of 

was  seised  in  fee  simple  vested  26    Cli.    D.    432 ;    Ji"    Parkrr's 

in  liis  legal  personal  representa-  Trusts^  1894,  1  Ch.  707,  721,  722. 

tive;  Stat.  38  &  39  Vict.  c.  87,  (r)  Ante,  pp.  48,  55. 

a.  48.  («)  See      Lewin     on     Trusts, 

(q)  SUt.  44  &  45  Vict.  c.  41,  Introd.  11,  15,  216,  6tli  ed.  ;  9, 

s.   SSO,  amended  tm  to  copyholds  13,  271,  11th  ed. 

by  Stat.  57  &  58  Vict.  c.  46,  s.  88,  (t)  Stat.  4  &  6  Will.  IV.  c.  23, 

replacing  50  k,  51  Vict.   c.  73,  replaced  by  13  k  14  Vict.  c.  60. 

s.    45;   See  Wnis.   Coiiv.   Stat.,  ss.  15,  46,  47,  and  now  by  56  &  57 

170—176;   lie   PiUing's    Trusts,  Vict.  c.  53,  a.  26. 

(u)  New  trustees   might   always    be  appointed  by  the  Court  of  Appointment 
Chancery,  under  its  general  jurisdiction  to  execute  trusts,  upon  the   of  new 
institution  of  a  suit  for  that  purpose :  Howard  v.  IViodea,   1  Keen,    trustees  by 
581  ;  Coventry  v.  Coventry,  ib.  758  ;  Dodkin  v.  BruiU,  L.  R.  6  Eq.    the  Court." 
580.     The  Trustee  Acts,  1850  and  1352,  em|)owered  that  Court  to 
make  an  order  appointing  new  trustees,  xv^n  petition  ;  stats.  13  &  14 
Vict.  c.  60,  8.  32  ;  15  &  16  Vict.  c.  55,  s.  9,  now  replaced  by  56  &  57 
Vict.  c.   53,  s.  25 ;  and  this  jurisdiction  may  now  be  exercised  by 
a  judge  in  chambers  on  summons  ;  R.  S.  C,  June,  1889,  Order  LV. 
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an  express  power  to  appoint  new  trustees  contained  in 
the  instrument,  by  which  the  trust  was  created  (x).  As 
trusts  were  generally  instituted  for  the  benefit  of  married 
women  and  children,  who,  as  we  shall  Bee(y),  were  not 
sui  juris,  it  was  the  practice,  until  the  year  1860,  to 
insert  such  an  express  power  in  every  well-drawn  deed 
or  will  creating  a  trust  (^).  In  1860,  an  Act  passed 
giving  a  statutory  power  to  appoint  new  trustees,  which, 
however,  was  applicable  only  in  case  of  instruments 
executed  after  the  Act  (a).  But  the  Conveyancing  Act 
of  1881  (&)  substituted  provisions  for  the  appointment 
of  new  trustees  applicable  to  trusts  created  either  before 
or  after  its  commencement ;  and  these  provisions  are 
now  re-enacted  in  the  Trustee  Act,  1898  (c).  Under 
/this  Act,  where  a  trustee  is  dead,  or  remains  out  of 
the  United  Kingdom  for  more  than  twelve  months, 
or  desires  to  be  discharged  from  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to 
act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  persons  nominated  for  this  purpose  (c{)  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  persons  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  (e) 

rule  13  a ;  W.  N.,  29th  June,  1889.  The  Court  may  appoint  a  new 
trustee  in  the  place  of  a  trustee  convicted  of  felony,  or  adjudged 
bankrupt ;  stat.  66  &  57  Vict.  c.  53,  s.  25,  replacing  15  &  16  Vict, 
c.  55,  8.  9  ;  46  &  47  Vict.  c.  52,  s.  147.  Since  1860,  trustees  appointed 
by  the  Cowrt  have  had  the  same  powers  in  all  respects  as  the  original 
trustees  ;  stat.  56  &  57  Vict.  c.  53,  s.  37,  replacing  44  k  45  Vict.  c.  41, 
s.  33 ;  28  k  24  Vict.  c.  145,  s.  27 ;  Wms.  Conv.  Stat.,  181. 

{x)  See  Lewin  on  Trusts,  534  (c)  Stat.  56  k  57  Vict.   c.  58, 

sq.y   690  sq.y  6th  ed.  ;   785   sq.,  s.  10.     These  provisions  may  be 

1061  sq.,  J  1th  ed.  excluded  or  varied  by  the  terms 

(y)  Post,  Ch.  xii.  of  the    instrument  creating  the 

(2)  Davidson,  Free.  Conv.  vol.  trust ;  see  sub-s.  5. 
iii.,  pp.  228,  721,  3rd  ed.  ;  Wil-  id)  See     He     Wheeler    «t-    De 

liams  Real  Prop.,  176,  13th  ed.  Rochow,  1896,  1  Ch.  315. 

(a)  Stat.  23  k  24  Vict.  c.  145,  {e)  Including  a  refusing  or  re- 
ss.  27,  34 ;  passed  2Sth  Aug.,  tiring  trustee,  if  willing  to  act 
1860.  in  appointing  a  nciv  one:  s.  10, 

(b)  Stat.   44  k  45  Vict.  c.  41,  sub-s.  (4). 
s.  31. 
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for  the  time  being,  or  the  personal  representatives  of  the 
last  surviving  or  continuing  trustee,  may,  by  writing, 
appoint  a  new  trustee  or  new  trustees.  Every  new 
trustee  so  appointed  is  at  once  invested  with  the  same 
powers  as  an  original  trustee  (/).  On  an  appointment 
of  a  new  trustee,  the  number  of  trustees  may  be 
increased.  It  is  not  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  originally 
appointed,  or  to  fill  up  the  original  number  of  trustees, 
where  more  than  two  trustees  were  originally  appointed; 
bat  in  the  latter  case,  there  must  be  at  least  two  trustees 
to  perform  the  trust  (c/). 

Formerly  a  person  could  only  retire  and  be  discharged  Retirement 
from  a  trust  once  accepted — (1)  with  the  concurrence  ^^^^®^" 
of  all  the  cestui  que  trusts  being  sui  juris ;  (2)  under  the 
authority  of  the  Court  of  Chancery  Qi)  ;  or  (3)  by  the 
appointment  under  an  express  or  statutory  power  of  a 
new  trustee  in  his  place  (i).  But  now,  by  the  Trustee 
Act,  1893  (j),  replacing  a  provision  of  the  Conveyancing 
Act  of  1881  (/t),  where  there  are  more  than  two  trustees, 
a  trustee  may  retire  and  be  discharged  from  the  trust, 
without  any  new  trustee  being  appointed  in  his  place, 
upon  his  declaring  by  deed  his  desire  to  be  discharged, 
and  his  co-trustees,  and  such  other  person,  if  any,  as 
may  be  empowered  to  appoint  trustees,  consenting  by 
deed  to  his  discharge. 

The  mere  appointment  of  a  new  trustee  does  not  give  Vesting  trust 
him  the  legal  estate  in  the  lands  subject  to  the  trust ;  uew^tru^tees. 
and  it  was  formerly  necessary  for  the  persons  who  were 

(/)  Sect.  10,  8ub-8.  (3).  (i)  See  Lewin  on  Trusts.  634 

(5')  Sect.    10,    8ub-8.    (2).      An  ^g.,  6th  ed.  ;  785  ^g.,  11th  ed 

appointment  of  a  now  trustee  is  (/;  Stat.  56  &  57  Vict,  c,  63, 

charged  with   a  stamp  duty   of  s.  11,  the  provisions  of  which  may 

10*.  ;  Stat  64  k  65   Vict.  c.  39,  be   excluded    or  varied    by    the 

s.  1,  &  1st  schedule,   replacing  terms  of  the  iustrument  creating 

33  k  84  Vict.  c.  97,  schedule.  the  trust :  see  sub-s.  3. 

(A)  See  Be  Chetwynd's  SeUle-  (k)  Stat.  44  k  45  Vict.  c.  41, 

nieiU,  1902,  1  Ch.  692.  s.  32. 
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May  be  now 
made  simply 
by  a  declara* 

tiOD. 


Vesting 
orders. 


trustees  when  the  appointment  was  made,  to  execute  a 
conveyance  of  their  estate  in  any  land  subject  to  the 
trust  to  the  new  trustee  and  the  continuing  trustees  (Q. 
In  deeds  of  appointment  of  a  new  trustee  and  of  dis- 
charge of  a  retiring  trustee  executed  after  the  year  1881, 
the  estate  in  any  land  subject  to  the  trust  may  be  vested 
in  the  future  trustees  simply  by  a  declaration  to  that 
effect  made  by  the  proper  persons  without  any  convey- 
ance. For,  by  the  Trustee  Act,  1893  (w),  replacing  a 
provision  of  the  Conveyancing  Act  of  1881  (w),  where  a 
deed  by  which  a  new  trustee  is  appointed  contains  a 
declaration  by  the  appointor  to  the  effect  that  any  estate 
or  interest  in  any  land  subject  to  the  trust  shall  vest  in 
the  persons  who  by  virtue  of  the  deed  become  and  are 
the  trustees  for  performing  the  trust,  that  declaration 
shall,  without  any  conveyance,  operate  to  vest  that  estate 
or  interest  in  those  persons  as  joint  tenants  and  for  the 
purposes  of  the  trust.  And  where  a  deed,  by  which  a 
retiring  trustee  is  discharged  under  the  same  Act,  con- 
tains a  similar  declaration  by  the  retiring  and  continuinff 
trustees,  and  by  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  without  any 
conveyance,  operate  to  vest  in  the  continuing  trustees 
alone  as  joint  tenants,  and  for  the  purposes  of  the  trust, 
the  estate  and  interest  to  which  the  declaration  relates  (o). 

It  is  not  always  possible  to  obtain  the  concurrence  of 
the  person  entitled  to  the  legal  estate  in  land  subject 
to  a  trust,  when  it  is  wished  to  vest  the  estate  in  new 


{l)  See  Warhurtmi  v.  Saivdys, 
14  Sim.  622. 

(m)  Stat.  58  &  57  Vict.  c.  53, 
8.  12. 

(n)  Stat  44  &  45  Vict.  c.  41, 
s.  34. 

(o)  These  provisions  do  not 
extend  to  any  legal  estate  or 
interest  in  copyhold  or  cus- 
tomary land,  or  to  land  conveyed 
by  way  of  mortgage  for  securing 
money    subject    to    the    trust; 


Stat.  56  &  67  Vict  c.  58,  a.  12, 
sub-s.  (3).  A  conveyance  of  pro- 
perty made  for  effectuating  the 
appointment  of  a  new  trustee  or 
the  retirement  of  a  trustee  is 
chai^ged  with  a  stamp  duty  of 
10^.;  see  stat  54  k  55  Vict, 
c.  39,  s.  62,  replacing  88  &  34 
Vict  c.  97,  8.  78  ;  HadgeU  v.  Com- 
missioners of  Inkttid  Revenue, 
3  Ex.  D.  46 ;  stat  2  Edw.  VII. 
c.   7,  s.  9  :  ante^  p.  191,   n.  {g). 
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trustees.  Provision  has,  therefore,  been  made  by 
statute  {p)y  that  in  certain  cases  an  order  of  Court  may 
be  made  vesting  any  lands  subject  to  a  trust  in  such 
persons  and  for  such  estate  as  shall  be  directed.  Such 
an  order  may  be  obtained  if  the  person  seised  or  pos- 
sessed of  lands  on  trust  be  a  lunatic,  or  an  infant,  or 
out  of  the  jurisdiction  or  not  to  be  found,  or  refuse  to 
convey,  and  in  one  or  two  other  cases ;  and  the  order 
has  the  effect  of  a  conveyance  (q).  It  must  now  be 
made,  in  the  case  of  lunacy,  by  the  Judge  in  Lunacy  (r) ; 
in  other  cases,  in  the  Chancery  Division  («).  A  similar 
order  may  be  made,  vesting  lands  in  the  future  trustees, 
on  or  after  an  appointment  of  new  trustees  by  the 
Court  (t).  Since  1865,  the  County  Courts  have  had  County 
the  jurisdiction  of  the  Court  of  Chancery  to  enforce  the  ^'"^* 
execution  of  trusts  and  under  the  Trustee  Acts,  in  cases 
concerning  trust  property  to  the  value  of  £500  (n). 

The  Judicial  Trustees  Act,  1896  (x),  empowers  the  judicial 
Court  (y),  on  the  application  of  a  person  creating  or  *"***®®* 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiary, 
to  appoint  a  judicial  trustee  of  the  trust  (who  is  to  be 
subject  to  the  control  and  supervision  of  the  Court  as 
an  officer  thereof,  and  may  be  remunerated),  either 

( p)  stats.  58  Vict.  c.  5,  s.  135  ;  in  the  counties  of  Lancaster  or 

56  &57  Vict.  c.  53,  s.  26,  replacing  Durham,  by  the  Chancery  Courts 

13  &  14  Vict.  c.  60;  15  k  16  of  those  counties ;  stat   56  k  57 

Vict  c.   55,  which  replaced  11  *  Vict.  c.  53,  s.  46. 
Geo.  IV.  &  1  WiU.   IV.  c.  60,  (0  Stat.  56  &  67  Vict.  c.  58, 

4  &  5  Will.  IV.  c.  28,  and  1  &  2  s.  26  ;  ante,  p.  189,  n.  (u). 
Vict  c.  69.  (w)  Stats.  56  &  57  Vict.  c.  58, 

(g)  See  stats.  53   Vict    c.  5,  s.  46  ;  51  k  52  Vict.  c.  48,  s.  67, 

8.  135  (S) ;  56  &  57  Vict  c.  53,  i^placing  28  k  29  Vict  c.  99, 

8.  32.    The  order  is  chargeable  s.  1 ;  30  &  31  Vict  c.  142,  s.  9. 
with  stamp  duty  as  a  convey-  (x)  Stat.  59  k  60  Vict  c.  85, 

ance ;  arUe^  note  (o).  s.  1,  which  came  into  operation 

(r)  See  stat    58   Vict.    c.    5,  on  the  Ist  May,  1897. 
ss.  135,   842  ;  Rules  in  Lunacy,  {y)  That  is,  the  High  Court,  a 

1890,  Nos.  56—57 ;  W.  N.  26th  Palatine  Court  as  respects  trusts 

July,  1890;  He  LangcUUe,  1901,  within  its   jurisdiction,   or  any 

1  Ch.  8.  county  court  judge  to  whom  the 

(t)  Ante,   p.    164.      But  such  jurisdiction    may    be    assigned ; 

ciders  may  be  made  as  to  lands  sect  2. 

W.R.P.  13 
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jointly  with  any  other  person  or  a  sole  trustee,  and,  if 
sufficient  cause  is  shown,  in  the  place  of  all  or  any  of 
the  existing  trustees. 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  established,  which 
are  courts  of  law  as  well  as  of  equity  (z)j  they  have  not 
altered  the  nature  of  an  equitable  estate  (a).  The  terms 
Legal  estate,  legal  and  equitable  estate  are  still  in  use  ;  and  the  legal 
estate  in  lands  may  still  be  vested  in  some  other  person 
than  the  beneficial  owner.  Every  purchaser  of  landed 
property  has,  therefore,  a  right  to  a  good  title  both  at 
law  and  in  equity ;  and  if  the  legal  estate  should  be 
vested  in  a  trustee,  or  any  person  other  than  the  vendor, 
the  concurrence  of  such  trustee  or  other  person  must  be 
obtained  for  the  purpose  of  vesting  the  legal  estate  in 
the  purchaser,  or,  if  he  should  please,  in  a  new  trustee 
of  his  own  choosing.  When  a  person  has  an  estate  at 
law,  and  does  not  hold  it  subject  to  any  trust,  he  has  of 
course  the  same  estate  in  equity,  but  without  any  occa- 
sion for  resorting  to  its  aid.  To  him,  therefore,  the 
doctrine  of  trusts  does  not  apply:  his  legal  title  is 
sufficient ;  the  law  declares  the  nature  and  incidents  of 
his  estate,  and  equity  has  no  ground  for  interference  (b). 

We  shall  now  take  leave  of  equity  and  equitable 
estates,  and  proceed,  in  the  next  chapter,  to  explain  a 
modern  conveyance. 

(z)  Aide,  p.  164.  pp.  178,  179. 

(a)  Cteineiits  v.  MattJiews,    11  {b)  See   Brydges    v.    Brydgeg^ 

Q.   B.    D.    808,    814  ;  Joseph  v.  3  Ves.  120,  127  ;  Selbyy,  Alstan, 

Lymis,  15  Q.  B.  D.  280 ;  Ballas  ib.,  839. 
y.  Bohiiisorif  i&.,  288  ;  see  ante. 
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CHAPTEE  YIII. 

OF  A  MODERN   CONVEYANCE. 

Ik  modern  times,  down  to  the  year  1841,  the  kind  of  Lease  and 
conveyance  employed,  on  every  ordinary  purchase  of  a  ^®^^^*®- 
freehold  estate,  was  called  a  lease  and  release ;  and  for 
every  such  transaction,  two  deeds  were  always  required. 
From  that  time  to  the  year  1845,  the  ordinary  method  Release, 
of  conveyance  was  a  release  merely,  or,  more  accurately, 
a  release  made  in  pursuance  of  the  Act  (a)  for  rendering 
a  release  as  effectual  as  a  lease  and  release.  The  object 
of  this  Act  was  merely  to  save  the  expense  of  two  deeds 
to  every  purchase,  by  rendering  the  lease  unnecessary. 
Since  1845  freeholds  have  been  transferable  by  deed  of 
grant  alone  (&).  But  as  a  lease  and  release  was  so  long 
the  usual  method  of  conveyance,  the  nature  of  a  convey- 
ance by  lease  and  release  should  still  form  a  subject  of 
the  student's  inquiry ;  and  with  this  we  will  accordingly 
begin. 

It  has  been  already  explained  (c)  that,  in  the  view  of  A  lease  for 
the  early  law,  a  lease  of  land  for  a  term  of  years  was  a  ^^"* 
matter  of  contract  rather  than  of  transfer  of  property ; 
and,  for  the  purpose  of  an  action  for  the  recovery  of  the 
land,  the  possession  of  the  lessee  was  that  of  a  mere 
bailiff  for  his  lessor,  who  remained  seised  of  the  freehold. 
Stilly  after  a  lessee  for  years  had  actually  entered  into 
possession  of  the  land  imder  his  lease — and  entry, 
in  ancient  times,  was  absolutely  necessary  to  make  a 

(o)  Stot.  4  &  6   Vict.  c.  21,  (J)  Stats.  7  &  8  Vict  c.  76, 

repealed  by  stat.  37  k  88  Vict.       ss.  2, 13  ;  8  &  9  Vict.  c.  106,  s.  2. 
c.  96.  (c)  Ante,  pp.  16,  17,  23,  63. 
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complete  lease  (d) — the  relative  position  of  the  parties 
was  substantially  altered.  The  lessor's  proprietary 
interest  in  the  land,  though  technically  it  remained  a 
freeholding,  was  divorced  from  actual  possession ;  thus 
it  became  a  mere  right,  an  incorporeal  hereditament  (e). 
If,  therefore,  the  lessor  wished  to  transfer  his  pro- 
prietary right  to  the  lessee,  a  feoffment  with  livery  of 
seisin  would  have  been  out  of  place  between  them ; 
for  the  essential  part  of  this  mode  of  assurance  was 
the  transfer  of  actual  possession  made  by  the  livery  of 
seisin ;  and  it  was  impossible  to  transfer  to  the  lessee 
the  actual  possession  which  he  already  enjoyed  (/). 
In  this  case  it  is  obvious  that  the  end  desired  was  the 
transfer  of  a  right  to  land,  without  the  possession  of 
anything  corporeal ;  and,  as  we  have  seen,  the  common 
law  required  this  to  be  accomplished  by  the  delivery 
of  a  sealed  writing,  that  is,  by  deed  ig).  And  a  deed 
by  which  a  freeholder  conveyed  all  his  estate  in  land  to 
one  who  was  in  actual  possession  thereof  with  his  privity, 
A  release.  was  termed  a  release  (h).  To  a  lease  and  release  of  this 
kind,  it  is  obvious  that  the  same  objection  applies  as  to 
incon-  a  feoffinent :  the  inconvenience  of  actually  going  on  the 

i^^dy^h        premises  is  not  obviated ;  for  the  tenant  must  enter 
entry.  before  he  can  receive  the  release.    In  the  very  early 

periods  of  our  history,  this  kind  of  circuitous  convey- 
ance was,  however,  occasionally  used.  A  lease  was  made 
for  one,  two,  or  three  years,  completed  by  the  actual 
entry  of  the  lessee  for  the  express  purpose  of  enabling 
him  to  receive  a  release  of  the  inheritance,  which  was 
accordingly  made  to  him  a  short  time  afterwards.  The 
lease  and  release,  executed  in  this  manner,  transferred 
the  freehold  of  the  releasor  as  effectually  as  if  it  had 
been  conveyed  by  feoffment  (t) .    But  a  lease  and  release 


(d)  Litt.  8.  459 ;  Co.  Litt  270  a.  {h)  Litt.     88.     444—461  ;    Co. 

(«)  See  ante,  pp.  6,  80.  Litt.  270  b,  271  a. 

(/)Litt.  8.  460;  Gilb.  Uses,  (*)  2  Sand.  Uses,  61  (74,  5th 

lOS  (223,  3rd  ed.).  ed.). 
iff)  AnU,  p.  31. 
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would  never  have  obtained  the  prevalence  they  after- 
wards acquired  had  not  a  method  been  found  out  of 
making  a  lease,  without  the  necessity  of  actual  entry 
by  the  lessee. 

The  Statute  of  Uses  (A:)  was  the  means  of  accom-  The  statute 
plishing  this  desirable  object.  This  statute,  it  may  be  ^'  ^*^ 
remembered,  enacts,  that  when  any  person  is  seised  of 
lands  to  the  use  of  another,  he  that  has  the  use  shall 
he  deemed  in  lawful  seisin  and  possession  of  the  lands, 
for  the  same  estate  as  he  has  in  the  use.  Now  we  have 
seen(Z)  that,  before  the  Statute  of  Uses,  if  a  bargain  Bargain  and 
were  made  for  the  sale  of  an  estate,  and  the  purchase- 
money  paid,  but  no  feoffment  were  executed  to  the 
purchaser,  the  Court  of  Chancery  considered  that  the 
estate  ought  in  conscience  immediately  to  belong  to 
the  person  who  paid  the  money,  and,  therefore,  held  the 
bargainor  or  vendor  to  be  immediately  seised  of  the  lands 
in  question  to  the  me  of  the  purchaser  (m).  This  proper 
and  equitable  doctrine  of  the  Court  of  Chancery  had 
rather  a  curious  effect  when  the  Statute  of  Uses  came 
into  operation ;  for,  as  by  means  of  a  contract  of  this 
kind  the  purchaser  became  entitled  to  the  use  of  the 
land,  so,  after  the  passing  of  the  statute,  he  became  at 
once  entitled,  on  payment  of  his  purchase-money,  to 
the  lawful  seisin  and  possession:  or  rather,  he  was 
deemed  really  to  have,  by  force  of  the  statute,  such 
seisin  and  possession,  so  far  at  least  as  it  was  possible 
to  consider  a  man  in  possession,  who  in  fact  was  not  (77). 
It  consequently  came  to  pass  that  the  seisin  was  thus 
transferred  from  one  person  to  another,  by  a  mere 
bargain  and  sale,  that  is,  by  a  contract  for  sale  and 
payment  of  money  without  the  necessity  of  a  feoffment, 
or  even  of  a  deed(o). 

{k)  27  Hen.  VIII.  c.  10.  (n)  A7tU,  p.  172  k  n.  (Z). 

(0  AnU,  p.  169.  (0)  Dyer,  229  a  ;  Com.   Die., 

(m)  2  Saud.  Uses,  43  (58,  5th  Bargain  and  Sale  (B.  1,4);  Gilb. 

•d.)  ;  Gilb.  Uses,  49(94,  Srd  ed.).  Uses,  87,  271  (179,  475,  Srd  ed.). 
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Bargains  and 
sales  required 
to  be  by  deed 
enrolled. 


A  loophole 
discovered  in 
the  statute. 


The  mischievous  results  of  the  statute,  in  this  par- 
ticular, were  quickly  perceived.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid 
much  stress,  was  at  once  at  an  end ;  and  it  was  perceived 
to  be  very  undesirable  that  so  important  a  matter  as  the 
title  to  landed  property  should  depend  on  a  mere  verbal 
bargain  and  money  payment,  or  bargain  and  sale,  as  it 
was  termed.  Shortly  after  the  passing  of  the  Statute 
of  Uses,  it  was  accordingly  required  by  another  Act  of 
Parliament  (j?),  passed  in  the  same  year,  that  every 
bargain  and  sale  of  any  estate  of  inheritance  or  freehold 
should  be  made  by  deed  indented  and  enrolled,  within 
six  months  (which  means  lunar  months  (q) )  from  the 
date,  in  one  of  the  Courts  of  Record  at  Westminster,  or 
before  the  custos  rotidomm  and  two  justices  of  »tbe  peace 
and  the  clerk  of  the  peace  for  the  county  in  which  the 
lands  lay,  or  two  of  them  at  least,  whereof  the  clerk  of  the 
peace  should  be  one.  A  stop  was  thus  put  to  the  secret 
conveyance  of  estates  by  mere  contract  and  payment  of 
money.  For  a  deed  entered,  on  the  records  of  a  court 
is  of  course  open  to  public  inspection ;  and  the  expense 
of  enrolment  was,  in  some  degree,  a  counterbalance  to 
the  inconvenience  of  going  to  the  lands  to  give  livei-y  of 
'  seisin.  /"It  was  not  long,  however,  before  a  loophole  was  - 
discovered  in  this  latter  statute,  through  which,  after  a  • 
few  had  ventured  to  pass,  all  the  world  soon  followed. 
It  was  perceived  that  the  Act  spoke  only  of  estates  of 
inheritance  or  freehold,  and  was  silent  as  to  bargains 


Before  the  Statute  of  Uses  a 
bargain  and  sale  of  lands  would 
raise  a  use  of  the  estate  in  fee 
simple,  without  mention  of  the 
bargainee's  heirs  ;  for  it  was  pre- 
sumed that  the  purchase-money 
was  paid  for  the  whole  of  the 
bargainor's  estate.  But  since 
the  Statute  it  has  been  con- 
sidered that  a  bargain  and  sale 
of  lands  to  one  simply,  without 
mentioning  bis  heirs,  will  only 
give  him  a  life  estate    at    law 


under  the  Statute ;  1  Rep.  87  b  jr 
Gilb.  Uses,  18,  62,  76  &  n.,   239  ; 
1  Sand.  Uses,  122. 

{p)  27  Hen.  VIII.  c.  16.  Deeds 
of  bargain  and  sale  may  now  be  en- 
rolled in  the  Central  Office  of  the 
Supreme  Court;  stats.  36  k  37  Viict. 
c.66,ss.  16, 17;42&43Vict.c.78; 
K.S.  C,  1883,  Order  LXL,  rule 9. 

(jl)  See  Bruner  v.  Moore^  1904, 
1  Ch.  305 ;  Stat.  52  &  53  Vict, 
c.  63,  s.  3,  repUcing  13  &  U  Vict, 
c.  ^1,  8.  4. 
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and  sales  for  a  mere  term  of  years,  which  is  not  a  free- 
hold. A  bargain  and  sale  of  lands  for  a  year  only  was  Bargain  and 
not  therefore  aflfected  by  the  Act  (r),  but  remained  still  ^r.^^'* 
capable  of  being  accomplished  by  word  of  mouth  and 
payment  of  money.  The  entry  on  the  part  of  the  tenant, 
required  by  the  law  («),  was  supplied  by  the  Statute  of 
Uses;  which,  by  its  own  force,  placed  him, in  legal 
intendment,  in  possession  for  the  same  estate  as  he  had 
in  the  use,  that  is,  for  the  term  bargained  and  sold  to 
him  (0.  And  as  any  pecuniary  payment,  however  small, 
was  considered  sufficient  to  raise  a  use(;0»  it  followed 
that  if  A.,  a  person  seised  in  fee  simple,  bargained  and 
sold  his  lands  to  B.  for  one  year  in  consideration  of  ten 
shilKngs  paid  by  B.  to  A.,  B.  became,  in  law,  at  once 
possessed  of  an  estate  inVthe  lands  for  the  term  of  one 
year,  in  the  same  manneN  as  if  he  had  actually  entered 
on  (he  premises  under  a  regular  lease.  Here,  then,  was 
an  opportunity  of  making  a  conveyance  of  the  whole  fee 
simple,  without  livery  of  seisin,  entry  or  enrolment. 
When  the  bargain  and  sale  for  a  year  was  made,  A.  had 
simply  to  release  by  deed  to  B.  and  his  heirs  his  (A.'s) 
estate  and  interest  in  the  premises,  and  B.  became  at 
once  seised  of  the  lands  for  an  estate  in  fee  simple. 
.  This  bargain  and  sale  for  a  year,  followed  by  a  release, 
js  the  ihodem  conveyance  by /m^e  and  release — a  method  Lease  and 
which  was  first  practised  by  Sir  Francis  Moore,  ser j  ean t-  ^®^^^^- 
at-law,  at  the  request,  it  is  said,  of  Lord  Norris,  in  order 
that  some  of  his  relations  might  not  know  what  convey- 
ance or  settlement  he  should  make  of  his  estate  {c); 
'and  although  the  efficiency  of  this  method  was  at  first 
doubted  (x),  it  was,  for  more  than  two  centuries,  the 
common  means  of  conveying  lands  in  this  country.  It 
will  be  observed  that  the  bargain  and  sale  (or  lease  as 

(r)  Gilb.   Uses,  93,  206  (214,  (u)  2  Sand.  Uses,  47(57, 5tlied.). 

602,  8rd  ed.) ;  2  Sand.  Uses,  63  (v)  2  f'lest.  Conv.  219. 

(75,  6th  ed.).  U)  Sugd.    note  to  Gilb.  Uses, 

(«)  AnUy  pp.  156,  197.  328  ;  2  Prest.  Couv.  231 ;  2  Fonb. 

U)  Gilb.  Uses,  104  (223, 3rd  ed).  £q.  12. 
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it  was  called)  for  a  year  derived  its  effect  from .  the 

Statute  of  Uses ;  the  release  was  quite  independent  of 

that  statute,  having  existed  long  before,  and  being  as 

ancient  as  the  common  law  itself  (^).     The  Statute  of 

Uses  was  employed  in  the  conveyance  by  lease  and 

release  only  for  the  purpose  of  giving  to  the  intended 

releasee,  without  his  actually  entering  on  the  lands, 

I  such  an  estate  as  would  enable  him  to  receive  the  re- 

I  lease.    When  this  estate  for  one  year  was  obtained  by 

the  lease,  the  Statute  of  Uses  had  performed  its  part, 

and  the  fee  simple  was  conveyed  to  the  releasee  by  the 

release  alone.     The  release  would,  before  the  Statute 

of  Uses,  have  conveyed  the  fee  simple  to  the  releasee, 

supposing  him  to  have  obtained  that  possession  for  one 

year,  which,  after  the  statute,  was  given  him  by  the 

lease.     After  the  passing  of  the  Statute  of  Frauds  (z), 

Bargain  and     it  became  necessary  that  every  bargain  and  sale  of  lands 

miwt^^in^^  for  a  year  should  be  put  into  writing,  as  no  pecuniary 


writing. 


The  estate 
must  have 
been  marked 
oat. 


rent  was  ever  reserved,  the  consideration  being  usually 
five  shillings,  the  receipt  of  which  was  acknowledged, 
though  in  fact  it  was  never  paid.  And  the  bargain  and 
sale,  or  lease  for  a  year,  was  usually  made  by  deed, 
though  this  was  not  absolutely  necessary.  It  was  gene- 
rally dated  the  day  before  the  date  of  the  release,  though 
executed  on  the  same  day  as  the  release,  immediately 
before  the  execution  of  the  latter  (a).  On  a  conveyance 
by  release  from  a  freeholder  in  fee  to  his  lessee  for  years 
in  possession  of  the  land,  whether  by  entry  or  under  the 
Statute  of  Uses,  it  was  as  necessary  as  it  was  in  a  feoff- 
ment, that  the  estate  to  be  taken  by  the  latter  should  be 
duly  marked  out ;  so  that  he  would  take  no  fee,  even 
though  the  lessor  released  all  his  estate  to  him,  unless 
the  estate  were  released  to  him  and  his  heirs  (6). 


(y)  Sugd.  note  to  Gilb.  Uses,  forms  of  deeds  of  lease  and  re- 

229.  lea«e. 

(s)  Stat.  29  Car.  II.  c.  3  ;  anUj  {b)  Litt.    s.    465  ;   see    anU, 

p.  153.  p.  146. 

(a)  See  Appendix  (A)  for  the 
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This  cumbrous  contrivance  of  two  deeds  to  every  Act  abolish- 
purchase  continued  in  constant  use  doVn  to  the  year  for  a  year. 
1841,  when  the  Act  was  passed  to  which  we  have  before 
referred  (c).  This  Act  provided  that  every  deed  of 
release  of  a  freehold  estate,  which  should  be  expressed 
to  be  made  in  pursuance  of  the  Act,  should  be  as 
effectual  as  if  the  releasing  party  had  also  executed,  in 
due  form,  a  lease  for  a  year,  for  giving  effect  to  such 
release,  although  no  such  lease  for  a  year  should  be 
executed. 

In  the  year  1845,  it  was  provided  by  the  Eeal  Real  Pro- 
Property  Act  (rf)  that  after  the  1st  of  October,  1845,  ^^l^^^ 
all  corporeal  tenements  and  hereditaments  shall,  as 
regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
We  have  seen  that,  at  common  law,  corporeal  heredita- 
ments were  said  to  lie  in  livery,  as  being  transferable 
by  delivery  of  possession ;  while  incorporeal  heredita- 
ments were  said  to  lie  in  grant,  because  a  deed  of  grant 
was  required  to  convey  them,  if  desired  to  be  transferred 
apart  from  the  possession  of  anything  corporeal  (e). 
Since  this  enactment,  therefore,  a  simple  deed  of  grant 
has  been  sufficient  for  the  transfer  of  all  freehold  estates 
in  possession,  or  corporeal  hereditaments  (/).  And  the 
method  so  introduced  of  conveying  freeholds  by  deed  of 
grant  has  ever  since  superseded  all  others  in  practice. 

The    freehold    possession    or    legal    seisin    being  The  estate 
thus  capable  of  being  transferred  by  a  deed  of  grant,  *aken  must  be 
there  is  the  same  necessity  now  as  there  was  when 
a  feoffment  or  release  was  employed,  that  the  estate 
which   the  purchaser  is  to  take  should   be  marked 

{c)  Stat.  4  &  5  Vict.  c.  21,  re-  that  after  the  year  1844  freehold 

periled  as  obsolete  by  vtat.  87  k  88  land  might  be  conveyed  by  deed 

Vict.  c.  96  ;  ante,  p.  195.  without  livery  of  seisin  or  a  prior 

(d)  Stat.  S  k  9  Vict.  c.   106,  lease, 
s.  2.  ThisActrepealedstat.  7&8  («)  Ante,  p.  31. 

Vict.  c.  76,  88.  2,  18,  providing  (/)  AiUe,  p.  30. 


202  OF  CORPOREAL  HEREDITAMENTS. 

out  (g) .  In  deeds  executed  after  the  year  1881,  however, 
it  is  sufficient,  in  the  limitation  of  an  estate  in  fee  simple, 
to  use  the  words  in  fee  simple,  without  the  word  luirs; 
and  in  the  limitation  of  an  estate  in  tail,  to  iise  the  words 
in  tail,  without  the  words  heirs  of  the  body ;  and  in  the 
limitation  of  an  estate  in  tail  male  or  in  tail  female,  to 
use  the  words  in  tail  male  or  in  tail  female,  as  the  case 
requires,  without  the  words  heirs  male  of  the  body  or 
heirs  female  of  the  body{h).  These  expressions  were 
authorized  by  the  Conveyancing  Act  of  1881.  But  this 
Act  did  not  abolish  the  necessity  for  using  proper  words 
of  limitation.  It  is  considered,  therefore,  that  at  the 
present  day  the  limitation  by  deed  of  estates  in  fee  or 
in  tail  must  be  made,  either  by  making  use  of  the  old 
words  of  inheritance  or  procreation  (t),  as  heirs ^  heirs 
of  the  I)ody,  &c.,  or  else  by  employing  the  exact 
expressions  mentioned  in  the  Act.  Thus  if  a  man 
has  purchased  an  estate  in  fee  simple,  the  conveyance 
must  be  expressed  to  be  made  to  him  and  his  heirs,  or 
to  him  in  fee  simple  (j) ;  for  the  construction  of  all  con- 
veyances, wills  only  excepted,  is  in  this  respect  the 
same;  and  a  conveyance  to  the  purchaser  simply,  with- 
out these  words,  would  merely  convey  to  him  an  estate 
for  his  life,  as  in  the  case  of  a  feoffment  (k).  It  should 
be  noted  that,  although  the  Land  Transfer  Act,  1897  (/), 
now  causes  estates  in  fee  simple  to  devolve  on  the 
tenant's  death  to  his  executors  or  administrators  in  the 
first  instance  like  chattels  real,  yet  it  has  not  destroyed 
the  beneficial  title  of  his  heir  in  case  of  his  intestacy; 
aiid  there  remains  the  same  necessity  as  there  was 
before  of  effectually  limiting  an  hereditary  estate  upon 
the  grant  of  a  fee  simple  (mi).     And  it  does  not  appear 

(^)  Shep.    Touch.  327;    antf,  BtUlers' CaiUrad,  1901, 1  Ch,9A5. 

p.  145.  {k)  Shep.  Touch.  327. 

(A)  Stat.  44  k  45  Vict.  c.  41,  {I)  Stat.  60  &  61  Vict  c.  65, 

8.  61.  Part  I. ,  ante,  pp.  29, 57, 74, 84,  85, 

(i)  ArUe,  p.  146.  109,  131,  187,  183,  187. 

(/)  ^  EUteland  Mitcliells  and  (m)  Ante,  pp.  145 — 147. 
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that  the  Act  gives  any  greater  force  or  effect  than  the 
common  law  allowed  to  a  grant  of  lands  to  a  man,  his 
execiitorSy  administrators  or  assigns ;  which  grant  con- 
ferred a  life  estate  only  (;?).  In  the  case  of  a  grant  also, 
as  well  as  in  a  feoffinent,  it  is  the  better  opinion  that, 
in  order  to  give  permanent  validity  to  the  conveyance, 
it  is  necessary  either  that  a  consideration  should  be 
expressed  in  the  conveyance,  or  that  it  should  be  made 
to  th£  use  of  the  purchaser  as  well  as  unto  him  (o)  :  for 
a  lease  and  release  was  formerly,  and  a  deed  of  grant  is 
now,  as  much  an  established  conveyance  as  a  feoffment ; 
and  the  rule  was,  before  the  Statute  of  Uses,  that  any 
conveyance,  and  not  a  feoffment  particularly,  made  to 
another  without  any  consideration,  or  any  declaration  of 
uses,  should  be  deemed  to  be  made  to  the  use  of  the 
party  conveying.  In  order,  therefore,  to  avoid  any  such  Conveyance 
construction,  and  so  to  prevent  the  Statute  of  Uses  from  ™^  ^to^^^.  ^m 


(n)  1  Prest.  Estates,  80;  Be 
Bird's  TruiOs,  3  Ch.  D.  214.  It 
may  perhaps  be  argued  that,  as 
the  Land  Transfer  Act,  1897,  has 
altered  the  rule  of  law  respecting 
the  devolution  of  an  estate  in  fee 
simple  and  vests  the  same  in  the 
tenant's  personal  representatives 
on  his  death,  the  Court  ought 
now  to  give  effect  to  words  pur- 
porting to  limit  the  estate  accord- 
ing to  the  course  prescribed  by 
law.  But  the  law  knows  no  free- 
hold estate  passing  to  executors, 
administrators  or  assigns,  and 
not  to  heirs.  And  it  is  submitted 
that  the  law  still  reauires  tliat  on 
a  grant  of  lands  by  deed  an  estate 
known  to  the  law  shall  be  duly 
conferred  on  the  grantee ;  that 
what  is  essential  to  give  an  estate 
in  fee  simple  is  still  to  express  in 
the  recognized  legal  terms  (that 
is,  by  the  words  heirs  or  in  fee 
simple)  an  intention  to  confer  an 
hereditary  estate  ;  that  unless  the 
lands  be  so  given  to  the  grantee's 
heirs,  the  grantee  himself  can 
take  no.  estate  in  fee ;  and  that 
devolution  to  the  personal  repre- 


sentatives like  assignability,  is 
but  an  incident  of  such  an  estate 
when  duly  created ;  see  ante^ 
pp.  65—69,  146.  There  is  no 
doubt  whatever  that,  as  a  matter 
of  conveyancing  practice,  ihe 
proper  way  to  confer  an  estate 
m  fee  simple  remains  the  same. 
As  we  have  seen  {fmU^  p.  189), 
since  the  Conveyancing  Act  of 
1881,  fee  simple  estates  held  by 
a  sole  or  sole  surviving  trustee 
have  passed  on  hia  death  to  his 
personal  representatives.  But  it 
has  always  been  admitted  that 
this  has  not  done  away  with  the 
necessity  of  limiting  lands  to 
trustees  and  their  heirs,  or  to 
them  in  fee  simple,  in  order  to 
confer  on  them  an  estate  in  fee 
simple ;  1  Key  &  Elphinstone, 
Prec.  Conv.  130,  n.  (dj,  4th  ed. ; 
Davidson's  Concise  Precedents, 
64,  123—124,  157,  n.  (c),  483, 
17tli  ed.  ;  Wolstenholme's  Con- 
veyancing Acts,  89,  8th  ed. 

(o)  2  Sand.  Uses,  64—69  (77— 
84,  5th  ed.)  ;  Sugd.  note  to  Gilb. 
Uses,  233  ;  see  anUy  pp.  148, 
169,  171. 


of  the  pur- 
chaser. 
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immediately  undoing  all  that  has  been  done,  it  is  usual 
to  express,  in  every  conveyance,  that  the  purchaser  shall 
hold,  not  only  unto,  but  unto  and  to  the  use  of  himself 
and  his  heirs. 

A  conveyance  A  conveyance  might  also  have  been  made  by  lease 
to^use^  ™*  ^  ^^^  release,  as  well  as  by  a  feoffment,  to  one  person 
and  his  heirs  to  the  use  of  some  other  person  and  his 
heirs ;  and,  in  this  case,  as  in  a  similar  feoffinent,  the 
latter  person  took  at  once  the  whole  fee  simple,  the 
former  serving  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  {p).  This 
extraordinary  result  of  the  Statute  of  Uses  is  con- 
tinually relied  on  in  modern  conveyancing ;  and  it  may 
now  be  accomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a  lease 
A  man  cannot  and  release.  It  has  been  found  particularly  advantageous 
Wmseff  alone.  ^^  *  means  for  avoiding  a  rule  of  law,  that  a  man  cannot 
make  any  conveyance  to  himself ;  thus  if  it  were  wished 
to  make  a  conveyance  of  lands  from  A.,  a  person  solely 
seised,  to  A.  and  B.  jointly,  this  operation  could  not, 
before  the  Statute  of  Uses,  liave  been  effected  by  less 
than  two  conveyances  ;  for  a  conveyance  from  A.  directly 
to  A.  and  B.  would  have  passed  the  whole  estate  solely 
to  B.  (q).  It  would,  therefore,  have  been  requisite  for 
A.  to  make  a  conveyance  to  a  third  person,  and  for  such 
person  then  to  re-convey  to  A.  and  B.  jointly.  And  this 
was  the  method  actually  adopted,  under  similar  circum- 
stances, with  respect  to  leasehold  estates  and  personal 
property,  which  are  not  effected  by  the  Statute  of  Uses, 
until  an  Act  of  1859  enabled  any  person  to  assign 
leasehold  or  personal  property  to  himself  jointly  with 
another  (r) ;  but  this  Act  did  not  extend  to  freeholds. 

(p)  See  anUf  p.  171.  make  a  valid  covenant  with  one 

Iq)  Perkins,  s.  208.     So  a  man  of  themselves ;  Boyee  v.  £dhroolce, 

cannot  covenant  to  pay  money  to  1903,  1  Ch.  836. 

himself  and  another  on  a  joint  (r)  Stat.  22  &  28  V'ict  c.  85, 

account ;    Faulhur  v.   Lowe,   2  s.  21  ;    see    Wms.    Conv.   Stat, 

Ex.  595;  nor  can  two  or  more  224. 
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If  the  estate  were  freehold,  previously  to  the  year  1882, 
A.  must  have  conveyed  to  B.  and  his  heirs,  to  the  use 
of  A.  and  B.  and  their  heirs  ;  and  a  joint  estate  in  fee 
simple  would  have  immediately  vested  in  them  both. 
In  conveyances  made  after  1881,  the  like  result  may  be 
obtained  without  the  aid  of  the  Statute  of  Uses.    For  But  a  man 
by  the  Conveyancing  Act  of  1881  («),  freehold  land  may  "y^fr^Lws' 
now  be  conveyed  by  a  person  to  himself  jointly  with  to  himself 
another  person  by  the  like  means  by  which  it  might  be  ^anotlurT 
conveyed  by  him  to  another  person.    But  this  enact- 
ment does  not  enable  a  man  to  make  any  conveyance  to 
himself  otherwise  than  jointly  zvith  another  person. 
Suppose,  then,  a  person  shouldwish  to  convey  a  freehold 
estate  to  another,  reserving  to  himself  a  life  interest, — 
without  the  aid  of  the  Statute  of  Uses  he  would  be 
unable  to  accomplish  this  result  by  a  single  deed  (t). 
But,  by  means  of  the  statute,  he  may  make  a  conveyance  and  may 
of  the  property  to  the  other  and  his  heirs,  to  the  use  of  another  to  hii 
himself  (the  conveying  party)  for  his  life,  and  from  and  ^"^  ^^• 
immediately  after  his  decease,  to  the  use  of  the  other 
and  his  heirs  and  assigns,  or  in  fee  simple  (n).   By  this 
means  the  conveying  party  will  at  once  become  seised  of 
an  estate  only  for  his  life,  and  after  his  decease  an  estate 
in  fee  simple  will  remain  for  the  other. 

The  consideration  of  the  form  of  a  deed  of  grant  is  '^^^^  ^^  * 


reserved  for  a  subsequent  chapter  {x).  But  it  may  be  a 
help  to  the  student  to  turn  to  that  chapter  now,  and 
peruse  the  precedents  of  purchase  deeds  there  given. 
He  may  not  see  the  reason  for  every  expression  used  in 
these  deeds  ;  but  he  will  understand  the  gist  of  them ; 
and  it  will  quicken  the  knowledge  he  has  already  acquired 
to  see  how  a  grant  of  land  is  made  in  practice. 

{s)  SUt.    44    &    45   Vict.    c.  v.  Jones,  13  M.  &  W.  534. 

41,    s.   60 ;    Wma.   Conv.   Stat.  («)  See  ante,  pp.  145,  202. 

223.  (a;)  Post,  Part  VI. 

(0  Perk.  69.  704,  706 ;  Ymide 
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Conveyance 
of  lands  in 
Middlesex 
and  York- 
shire. 


Notice  of 

unregistered 

assurance. 


In  order  to  make  a  complete  and  unavoidable  convey- 
ance of  lands  situate  in  Middlesex  or  Yorkshire  (including 
the  town  and  county  of  Kingston-upon-HuU)  a  memorial 
of  the  deed  of  conveyance  must  be  duly  registered  in 
the  county  register.  The  registration  of  deeds  affecting 
lands  in  these  counties  was  rendered  necessary  by  stat- 
utes of  the  reigns  of  Anne  and  George  II.  (y).  These 
Acts  provided  that  all  deeds  should  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  a  memorial  of 
such  deeds  were  duly  registered  before  the  registering  of 
the  memorial  of  the  deed  under  which  such  subsequent 
purchaser  or  mortgagee  should  claim.  The  Courts  of 
Equity,  however,  held  that  a  purchaser  or  mortgagee  of 
land  in  a  register  county,  who  had  had  clear  previous 
notice  of  a  prior  unregistered  assurance  affecting  the 
same  land,  and  yet  registered  his  own  deed  before  the 
other,  should  not  be  permitted  to  gain  any  priority  over 
the  persons  claiming  under  the  previous  assurance  with 
regard  to  the  equitable  estate  in  the  land;  but  should 
hold  the  legal  estate  which  he  acquired  by  priority  of 
registration,  as  a  trustee  for  such  other  persons  (z). 
And  this  doctrine  of  equity  still  prevails  with  respect 
to  land  in  Middlesex.  But  with  respect  to  land  in 
Yorkshire  and  Kingston-upon-Hull,  it  is  now  enacted 
in  the  Yorkshire  Registries  Act,  1884  (a),  which  has 


(»/)  Stat.  7  Anne,  c.  20,  for 
Middlesex ;  the  Act  does  not  ex- 
teud  to  chambers  in  Seijeants' 
Inn,  the  Inns  of  Court,  or  Inns 
of  Chancery  (k.  17),  and  has  no 
application  to  the  City  of  London ; 
Sug.  V.  k  P.  732.  The  Middlesex 
register  was  transferred  to  the 
Ijand  Registry  Office  by  stat. 
54  &  55  Vict.  c.  64  ;  see  Rules 
thei-eunder,  W.  N.,  13th  Feb., 
1892.  Stats.  2  &  3  Anne,  o..  4  ; 
6  Anne,  c.  20  (5  Anne,  c.  18,  in 
Ruffhead),  for  the  West  Riding 
of  Yorkshire ;  6  Aune,  c,  62 
(6  Anne,  c.  35,  in  Ruffhead),  for 


the  East  Riding  and  Eingston- 
upon-Hull ;  and  8  Geo.  II.  c.  6, 
for  the  North  Riding.  All  the 
Yorkshire  Acts  were  repealed  and 
replaced  by  stat  47  k  48  Vict, 
c.  54.  The  deeds  must  be  first 
duly  stamped  ;  stat.  54  k  55  Vict, 
c.  89,  s.  17,  replacing  33  k  34  Vict 
c  97  8  22 

*  (2)*  See  Wms.  Conv.  Stat.  23  ; 
Le  Neve  v.  Le  Neve,  2  AVhite  k 
Tudor,  Leading  Cases  in  Equity, 
32,  45—48,  5th  ed.  ;  Mollaiid  v. 
Hart,  L.  R.  6  Ch.  678  ;  ante, 
p.  178. 
(a)  SUt  47  k  48  Vict  c.  54, 
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repealed  and  replaced  the  former  Eegistry  Acts  for  those 
places,  that  all  assurances  (h)  affecting  lands  in  those 
places  may  be  registered  under  the  Act ;  and  that  all 
assurances  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  registration  (c)  ; 
and  that  all  priorities  given  by  this  Act  shall  have  full 
effect  in  all  Courts,  except  in  cases  of  actual  fraud,  and 
all  persons  claiming  thereunder  any  legal  or  equitable 
interests,  shall  be  entitled  to  corresponding  priorities, 
and  no  such  person  shall  lose  any  such  priority  merely  in 
consequence  of  his  having  been  affected  with  actual  or 
constructive  notice,  except  in  cases  of  actual  fraud  (rf). 
This  enactment  appears  to  displace  the  former  doctrine 
of  equity  with  regard  to  lands  in  Yorkshire,  thus  ren- 
dering registration  even  more  essential  than  before. 
Conveyances  of  lands  forming  part  of  the  great  level  of 
the  fens,  called  Bedford  Level,  are  also  required  to  be 
registered  in  the  Bedford  Level  Office  (e) ;  but  the  con-  BedfoixJ 
struction  which  has  been  put  on  the  statute,  by  which  ^^^^* 
such  registration  is  required,  prevents  any  priority  of 
interest  from  being  gained  by  priority  of  registration  {f). 

The  Land  Transfer  Act,  1897  (g),  provided  that  the  Lands  in  a 

Queen  may  by  Order  in  Council  declare,  as  respects  any  re^*"ratkm  ^^ 

county  or  part  of  a  county  mentioned  or  defined  in  the  of  title  is 

Order,  that,  on  and  after  a  day  specified  in  the  Order,  ^™aie.  ^^ 
registration  of  title  to  land  is  to  be  compulsory  on  sale, 
and  thereupon  a  person  shall  not,  under  any  conveyance 

ss.    4,    14,  as  amended  by  stat.  the    caveat    to    the    other,    his 

48  &  49  Vict.  c.  26,  s.  4.  represeutati7e8     or    assigns,    be 

(6)  See    Rodger    v.    Harrison,  duly   registered,    such  assurance 

1893, 1  Q.  B.  161.  shall  have  priority  as  though  it 

(<r)  By    Stat.   48   k    49   Vict.  had  been  registered  on  the  date 

c.  26,  s.  3,  a  cave€U  in  favour  of  of  registration  of  the  caveat. 

any    person    may    be   registered  (rf)  See    Baitison    v.    ffobson, 

with    respect   to    any    lands   in  1896,  2  Ch.  403. 

Yorkshire  by  any  person  claim-  («)  Stat.  15  Car.  II.  c.  17,  s.  8. 

log  to  be  entitled  to  any  interest  (/)   Willis  v.  Brown,  10  Sim. 

therein;  and  if,  while  the  eaveai  127. 

remains  in    force,   an    assurance  {g)  Stat.  60  k  61  Vict.  c.  65, 

of  the  lands  from  the  giver  of  s.  20. 
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on  sale  (//)  executed  on  or  after  the  day  so  specified, 
acquire  the  legal  estate  in  any  freehold  land  in  that 
county,  or  part  of  a  county,  unless  or  until  he  is  registered 
as  proprietor  of  the  land.  Orders  in  Council  have  since 
been  made  under  this  provision  with  respect  to  the  county 
and  cityof London  (i).  When, therefore, aconveyanceon 
sale  of  lands  there  situate  has  been  or  shall  be  executed 
on  or  after  the  day  on  which  the  Order  took  effect  with 
respect  to  them,  the  same  does  not  pass  the  legal  estate 
in  such  lands  to  the  grantee  unless  or  until  be  is  duly 
registered  as  the  proprietor  thereof  under  the  Land 
Transfer  Acts,  1875  and  1897.  (j).  Registration  of  title 
under  these  Acts  and  the  means  of  conveying  registered 
land  are  explained  in  a  subsequent  part  of  this  book  (k). 
The  above  stated  provision  of  the  Act  of  1897  does  not 
appear  to  aflfect  any  other  conveyance  of  lands  situate  in 
the  district,  to  which  the  Order  applies,  than  a  convey- 
ance on  sale  (Z),  or  in  the  case  of  a  sale  to  prevent  the 
equitable  estate  in  the  lands  sold  from  passing  to  the 
purchaser  (?;{)•  Lands  situate  within  the  jurisdiction 
of  the  Middlesex  Registry  (n)  become  exempt  from  such 
jurisdiction  on  being  registered  under  the  Land  Transfer 

(k)  Here  meaning  any  instra-  c.  120,  Sched.  A.  B.  k  C. 
mcnt  executed  on  sale  by  virtue  (f)  Stats.  88  A  39  Vict.  c.  87  ; 
whereof  there  is  conferred  or  com-  60  &  61  Vict.  c.  65. 
pleted  a  title   under  which  an  (k)  Post,  Part  VII. 
ap])]ication    for    registration    as  {Ij  Sale  is  the  conveyance  of 
first  proprietor  of  land  may  be  lands  or  other  property  in  con- 
made  under  the  Land   Transfer  sidei-ation  of  the  payment  of  a 
Act,  1875  ;  stat.  60  &  61  Vict.  price  in  money.    A  conveyance  of 
c.  65,  s.  20(2) ;  seepost,  Part.  VII.  lands  by  way  of  exchange,  parti- 

(i)  See  W.  N.,  23rd  July  and  tion,  family  settlement,  voluntary 
29th  Oct,  1898,  9th  Dec.  1899,  gift,  or  mortgage  is  not  a  con- 
23rd  March  and  21st  Dec,  1901,  veyance  on  sale.  See  Coats  x. 
15th  March,  1902.  The  Order  Coynmissiofiers  of  Inland  Revenus, 
took  effect  at  different  dates  from  1897, 1  Q.  B.  778,  783  ;  Payne  r. 
the  IstJan.,  1899,  to  the  1st  Nov.,  Cork  Co.,  Ltd,,  1900,  1  Ch.  308, 
1900,  as  to  various  iwirts  of  the  314  ;  A£*Queen  v.  Farquhar,  11 
county  of  London,  and  finally  Ves.  467 ;  ante,  pp.  78,  100,  117, 
came  into  operation  as  to  the  city  141, 156  ;  post.  Part  IV.  Ch.  ii. 
of  London  on  the  Ist  July,  1902  ;  (m)  Ante^  p.  182. 
see  1  Wms.  V.  k  P.  369,  n.  (A:).  (n)  See  ante,  p.  206,  n.  (y). 
As  to  what  is  the  county  of  Lands  taken  in  1888  from  Mid- 
London,  see  stats.  51  k  52  Vict.  dlesex  to  make  up  the  county  of 
c.  41,  ss.  40,  100  ;  18  &  19  Vict.  Loudon  remained  subject  to  this 
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Acts,  1875  and  1897,  and  no  document  relating  to  such 
lands  and  executed  after  such  registration  need  be 
registered  in  the  county  register  (o). 

A  lease  and  release  \(*as  said  to  be  an  innocent  Lease  and 
conveyance ;  for  when,  by  means  of  the  lease  and  the  jj^n^nujon- 
Statute  of  Uses,  the  purchaser  had  once  been  put  into  veyance. 
possession,  he  obtained  the  fee  simple  by  the  release ; 
and  a  release  never  operates  by  wrong,  as  a  feoffment 
occasionally  did  (p),  but  simply  passes  that  which  may 
lawfully  and  rightly  be  conveyed  (q).   The  same  rule  is  So  a  grant. 
applicable  to  a  deed  of  grant  (r).     Thus,  if  a  tenant 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate  in 
fee  simple,  his  own  life  interest  only  would  pass,  and 
no  injury  would  be  done  to  the  reversioner.    The  word  Word  gratu. 
grant  is  the  proper  and  technical  term  to  be  employed 
in  a  deed  of  grant  («),  but  its  employment   is   not 
absolutely  necessary ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  (i).    And  by  the  Conveyancing  Act  of  1881  {u), 
it  is  declared  that  the  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  hereditaments, 
corporeal  or  incorporeal. 

It  will  be  seen  then  that  the  conveyance  of  a  freehold  Conveyance 
estate  at  law  is  still  a  formal  matter:  though  the  chief  stiu  rformal 
requisite  in  this  respect  is  now  a  deed,  and  not  delivery  matter. 
of  possession,  as  was  the  case  at  common  law  {x).    Nor 
will  an  informal  expression  of  intention  ever  sufSce  to 
transfer  a  legal  estate  of  freehold  (i/).     Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 

jurisdiction  ;   see  stat.   51   k  62  (<)  Shep.  Touch.  229. 

Vict.  c.  41,  s.   96  ;  ante,  n.  (i).  (0  Shove   v.   Pindce,  5  T.   R. 

ip)  Stat.  38  k  39  Vict.  c.  87,  124  ;   Hagjcrston  v.  Majiburtj,  5 

8.  127  ;  54  &  65  Vict.  c.  64,  First  B.  k  C.  101. 
Sched.  §  14:  Land  Transfer  Rules,  (2O  Stat.  44  k  46  Vict.  c.  41, 

1903,  r.  28.  9.  49. 

(p)  AnU,  p.  147.  (ar)  Ante,  p.  144. 

(9)  Litt.  s.  600.  (y)  AnU,  p.  143.      As  to  the 

(r)  Litt.  88.  616,  617.  effect    which    such     expressions 

W.R.P.  14 
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FeofEment. 


Bargain  and 
sale. 


lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (z).  It 
should  be  noted,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  though  in  practice  they 
seldom  are.  Thus  a  feoffment  with  livery  of  seisin 
may  still  be  made.  But  as  a  feoffment  must  now  be 
evidenced  by  deed,  unless  made  by  an  infant  under  a 
custom  (a),  it  would  only  give  extra  trouble  to  use  it. 
A  feoffment  by  an  infant  under  the  custom  of  gavel- 
kind (6)  is  perhaps  the  only  case  in  which  this  mode  of 
assurance  is  now  used  in  practice.  In  this  case  the 
freehold  may  be  conveyed  without  deed ;  but  the  feoff- 
ment must  be  put  into  writing  and  signed  by  the  infant 
to  satisfy  the  Statute  of  Frauds  (c) ;  and  formal  livery 
of  seisin  must  be  made  by  the  infant  in  person  {d).  So 
an  estate  in  fee  simple  may  be  conveyed  by  deed  of 
bargain  and  sale  duly  enrolled  pursuant  to  the  statute 
of  Henry  VIII.  already  mentioned  (e).  But  this  assur- 
ance is  now  hardly  ever  employed  (/) :  though  it  has 
the  advantage  that  an  office  copy  of  the  inrolment  of  a 
bargain  and  sale  is  as  good  evidence  as  the  original 
deed(^).  When  a  bargain  and  sale  is  employed,  the 
whole  legal  estate  in  fee  simple  passes,  as  we  have 
seen  (/i),  by  means  of  the  Statute  of  Uses, — the  bargainor 


may  have    in  equity,   see    ante, 
lip.  181,  182,  186. 

(z)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  p.  176,  4th  ed. 

ia)  Ante,  p.  154. 
h)  Ante,  p.  69. 
e)  Ante,  p.  154. 
{d)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  pp.  177,  244,  4th  ed. 
See  He  Mdskell  and  Goldfinch's 
Contract,  1896,  2  Ch.  625. 

(e)  Ante,  p.  198.  In  some 
cities  and  boroughs  the  inrol- 
ment of  bargains  and  sales  is 
made  by  the  mayors  or  other 
officers:  stat.  27  Hen.  VIII. 
i\  16,  s.  2.  Of  lands  in  the 
.<'0unties  of  Lancaster  or  Dur- 
ham   it    may   be    made    in    the 


Lancaster  or  Durham  Court  of 
Cliancery :  stat.  5  Eliz.  c.  26, 
which  also  permitted  inrolment 
in  the  palatine  courts  of  Chester, 
until  they  were  abolished  by  11 
Geo.  IV.  and  1  Will.  IV.  c,  70. 
Under  the  old  Yorkshire  Registiy 
Acts,  inrolment  might  be  made 
in  the  county  registers  :  6  &  6 
Anne,  c.  18,  s.  1  ;  6  Anne,  c.  35, 
ss.  16,  17,  34  ;  8  Geo.  II.  c.  6, 
s.  21 ;  but  no  similar  provisions 
are  contained  in  the  Yorkshire 
Registries  Act,  1884. 

(/)  Davidson,  Prec.  Conv.  voL 
ii.,  part  i.,  p.  179,  4tli  ed. 

(g)  Stat.  10  Anne,  c.  28  (c.  18 
in  Rullhead),  s.  3. 

(h)  Ante,  pp.  197, 198,  &  n.  (o). 
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becoming  seised  to  the  use  of  the  bargainee  and  his  heirs. 
A  bargain  and  sale,  therefore,  cannot,  like  a  lease  and  Bargain  and 
release,  or  a  grant,  be  made  to  one  person  to  the  use  of  made^to^one 
another;  for,  the  whole  force  of  the  Statute  of  Uses  is  pereon  to 
already  exhausted  in  transferring  the  legal  estate  in  fee  another. 
simple  to  the  bargainee ;  so  that  the  use  declared  would 
be  a  use  upon  a  use,  void  at  law,  though  valid  in  equity  (i) . 
Similar  to  a  bargain  and  sale  is  another  method  of  con- 
veyance occasionally,  though  very  rarely  employed, 
namely,  a  covenant  to  stand  seised  of  land  to  the  use  Covenant  to 
of  another,  in  consideration  of  blood  or  marriage.   This  **^^"^  seised, 
is  also  an  assurance  by  means  of  the  Statute  of  Uses ; 
for  when  such  a  covenant  is  made,  the  legal  estate  in 
the  land  passes  at  once  to  the  covenantee  under  the 
Statute.     No  inrolment  of  the  deed  of  covenant  is 
necessary ;  for  the  statute  requiring  the  inrolment  of 
bargains  and  sales  extends  only  to  bargains  for  valuable 
consideration,  which  the  consideration  of  relationship  by 
blood  or  marriage  is  not(fc).    This  is  perhaps  the  only 
instance  in  which  such  a  consideration  is  of  any  effect 
in  law(i).    And  it  may  be  noted  that  a  deed,  in  which 
such  a  consideration  is  expressed,  may  take  effect  as  a 
covenant  to  stand  seised,  though  it  be  in  the  form  of  a 
grant  or  other  assurance  (m).     Again,  a  release  is  still  Release. 
an  appropriate  method  of  conveying  an  estate  from  a 
freeholder  to  any  one,  who  with  his  privity  is  in  actual 
possession  of  the  land,  either  by  entry  or  under  the 
Statute  of  Uses  (n).   And  a  confirmation  by  the  rightful  Confirmation. 
owner  of  land  to  any  one,  who  is  actually  possessed  of 
it,  has  the  same  effect  as  of  old  (o).     But,  as  has  been 
explained,  these  are  properly  cases  of  the  conveyance  of 

(i)  Ante,  pp.  176,  177.  roffe,   10  M.  k  W.  608  ;  Doe  d. 

{k)  An  intended  marriage  is  a  Starling  v.  Prince,  15  Jur.  632 ; 

valuable  consideration,    but   not  Prest.  Abst.  i.  70 — 72,  iii.  121, 

the  mere  feet  of  relationship  by  122,   187  ;    Williams   on   Seisin, 

marriage.  145. 

(i)  Wms.     Pers.     Prop.     159,  (n)  Ante,  pp.  156,  196. 

a.  (q),  15th  ed.  (o)  AnU,  p.  156. 

(m)  SeeDoe(i,Danielly,  Wood- 
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incorporeal  hereditaments,  which  always  lay  in  grant  (p) . 
So  that  a  deed  expressed  in  terms  of  grant  might  always 
take  effect  as  a  release  or  confirmation  (q).  Of  coarse, 
now  that  corporeal  hereditaments  lie  in  grant  as  well  as 
incorporeal,  it  would  be  purely  superfluous  to  gain 
possession  under  a  lease,  or  to  make  an  entry,  for  the 
mere  purpose  of  receiving  a  release  or  confirmation  from 

Exchange.  the  freeholder  in  fee.  An  exchange  of  lands  (;)  is  now 
carried  out  by  deed  of  grant  («),  or  else  by  order  of  the 
Board  of  Agricultureoperating  under  the  Inclosure  Acts 
in  the  same  manner  as  an  order  for  partition  {t) .   As  we 

Surrender.  have  seen,  the  surrender  of  any  estate  (not  being  copy- 
hold or  customary)  must  now  be  made  by  deed,  except 
in  the  case  of  a  surrender  by  operation  of  law  (w). 

Conveyance  In  addition  to  all  these  methods  of  conveyance,  by 
under  powers,  ^jjjgi^  ^}^q  right  of  alienation  incident  to  an  estate  in  land 
may  be  exercised  {x),  an  estate  of  freehold  may  be  con- 
veyed by  the  exercise  of  a  power  of  appointment  or  of 
a  statutory  power.  Mention  has  already^  been  made  of 
conveyance  under  powers  (2/),  and  more  will  be  said  on 
this  subject  in  a  future  chapter  {z).  There  are  also 
various  statutory  methods  of  conveying  lands  registered 
under  the  Land  Transfer  Acts,  1875  and  1897 :  and  these 
demand  notice,  now  that  registration  has  been  made  com- 
pulsory in  the  Metropolis  (a) ;  but  they  are  reserved  for 
subsequent  consideration  (b).  The  student,  indeed,  can 
never  be  too  careful  to  avoid  supposing  that,  when  he  has 
read  a  chapter  of  the  present,  or  any  other  elementary- 
work,  he  is  therefore  acquainted  with  all  that  is  to  be 
known  on  the  subject.  To  place  him  in  a  position  to  com- 
prehend more  is  all  that  can  be  attempted  in  a  first  book. 

(jp)  ^nte,pp.  156, 196.  (u)  Ante,  j».  156  &  n.  (*). 

(7)  Litt.    8.     631  ;    Co.     Litt.  (a;)  Ante,  j>p.'65-73,  145,  146. 

801  b.  iy)  Ante,  p.  117. 

(r)  Ante,  p.  166.  {z)  Post,  Part  II.,  Ch.  iii 

(*)  1      Key     &     Elphinstone,  (a)  AtUe,  p.  208. 

Prec.  Conv.  700  sq.,  4Ui  ed.  (6)  Post,  Part  Vll. 

(t)  Ante,  p.  141. 
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CHAPTP^R  IX. 

OF   THE   DESCENT   OF   AN   ESTATE   IN    FEE   SIMPLE. 

Having  examined  the  means  of  conveying  a  freehold 
estate  between  living  persons,  we  will  now  proceed  to 
consider  the  subject  of  succession  after  death.  This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.  Succession  to  a  freehold  in  fee 
may  be  upon  intestacy  or  under  a  will :  but  the  succes- 
sion to  an  estate  tail  cannot  be  affected  by  the  tenant's 
will,  as  we  have  seen  (a).  At  the  present  day,  it  is 
perhaps  exceptional  for  a  man  to  become  entitled  to  a 
freehold  in  fee,  as  heir,  upon  the  death  of  a  former 
tenant  intestate  (6).  But  as  this  is  a  more  ancient 
method  of  acquiring  title  than  to  take  lands  by  devise 
under  the  tenant's  last  will,  we  will  investigate  the  law  of 
succession  upon  intestacy  before  examining  that  of  con- 
veyance by  will.  In  the  first  place,  however,  we  must  Land  Transfer 
advert  to  the  statute  already  noticed  (c),  whereby  the  title  ^^^'  ^^^^• 
of  an  heir  or  a  devisee,  though  not  destroyed,  is  in  effect 
postponed  to  the  interest  in  a  man's  real  estate  thereby  Devolution  of 

given  to  his  executors  or  administrator  on  his  death,     l^^  ®****®  ^ 
°  -^  the  executors 

By  the  Land  Transfer  Act,  1897  (d),  "  where  real  ^^?^'™" 
estate  is  vested  in  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship  (e),  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a 
chattel  real  vesting  in  them  or  him."   This  enactment 

(a)  A7iU,  p.  106.  (d)  Stat.  60  k  61  Vict.  c.  65, 

(6)  See  a7Ue,  p.  86.  s.  1  (1). 
(c)  AnU,  pp.  29,  57.  74,  84,  85,  («)  See  ante,  p.  136. 

109,  131,  137,  183,  187,  202. 
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applies  only  in  cases  of  death  after  the  year  1897  (/)- 
The  Act  appears  to  apply  to  real  estate  so  vesting  in  the 
personal  representatives  all  the  rules  of  law  relating  to 
chattels  real  vesting  in  them  at  common  law ;  and  it 
gives  them  the  same  powers,  rights,  duties,  and  lia- 
bilities in  respect  of  the  deceased  person's  real  estate 
as  they  have  by  law  with  regard  to  his  chattels  real, 
save  that  it  prohibits  some  or  one  only  of  several  joint 
personal  representatives  from  selling  or  transferring  real 
estate  without  the  authority  of  the  Court  (g).  It  makes 
real  estate  liable  to  be  administered  for  payment  of  the 
deceased  person's  funeral  and  testamentary  or  adminis- 
tration expenses  and  debts  (h)  in  the  same  manner  as 
personal  estate,  but  without  altering  the  order  in  which 
realty  and  personalty  were  previously  applicable  for  such 
purposes  (i),  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (j).  And  it  provides  that 
subject  to  these  powers,  rights,  duties  and  liabilities, 
the  personal  representatives  shall  hold  the  real  estate 
as  trustees  for  the  persons  by  law  beneficially  entitled 
thereto,  and  those  persons  shall  have  the  same  power 
of  requiring  a  transfer  of  real  estate  as  persons  bene- 
ficially entitled  to  personal  estate  have  of  requiring  a 
transfer  of  such  personal  estate  (A;).  To  enable  the 
student  to  understand  these  enactments,  some  further 
account  must  be  given  of  an  executor's  or  administrator's 
position  with  regard  to  personalty. 

Personal  re-  A  dead  man's  personal  representatives  are  his  execu- 

presenutives.    ^^^  ^^  administrators  (Z) ,  for  they  represent  his  persona  in 

law  for  the  purpose  of  suing  or  being  sued  on  liabilities 

(/)  Sects.  1  (2),  25.  real    estate,    unless  the    testator 

{g)  Sect.  2  (2).  has      expressly     or      impliedly 

(A)  See  antCy  pp.   29,  81,  and  charged  his  real  estate  with  the 

post,  Ch.  xi.  payment  of  his  legacies  ;  1  Jann. 

(i)  JU  Jones,  1902,   1  Ch.  92.  Wills,  1408—1416,  5th  ed.  ;   Re 

See  2)ost,  Ch.  xi.  Baud^n,    1894,    1   Ch.    698;   Re 

if)  Stat.  60  &  61  Vict.  c.  6r.,  Boards,  1895,  1  Ch.  499. 

s.  2  (3).     Pecuniary  legacies  are  (k)  Sect.  2  (1). 

prininrily  payable  out  of  person-  (/)  Stat.  60  &  61  Vict.   c.  65, 

{«ltY,  and  are  not  payable  out  of  s.  24  (2). 
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incurred  to  or  by  him  in  his  lifetime  {m).  Executors, 
as  we  have  seen  (n),  are  the  persons  appointed  by  a 
testator  to  carry  out  his  will :  an  administrator  is  the 
person  appointed,  formerly  by  the  ordinary,  afterwards 
by  the  Court  of  Probate,  and  now  by  the  High  Court  of 
Justice,  to  administer  the  personal  effects  of  a  person 
who  has  died  intestate  (o).  Executors  and  administra- 
tors are  alike  in  this,  that  the  whole  of  the  dead  man's 
personal  estate,  including  his  chattels  real,  vests  abso- 
lutely in  them  at  law,  as  to  executors,  immediately  upon 
the  testator's  death,  as  to  an  administrator  upon  his 
appointment  (p) ;  and  that  their  duty  is  to  apply  the 
property  so  vested  in  them  in  payment  of  the  deceased 
person's  funeral  and  testamentary  or  administration 
expenses  and  debts,  and  then  to  dispose  of  the  surplus 
according  to  the  directions  of  the  will,  if  a  will  were 
left,orif  not,  according  to  the  Statutesof  Distribution  (9). 
For  the  purpose  of  raising  money  to  pay  debts,  expenses  Executor's 
and  pecuniary  legacies,  an  executor  is  empowered  by  trator^power 
law  to  sell  or  mortgage  all  or  any  part  of  the  dead  man's  of  dispoeition. 
chattels;  and  an  administrator  has  the  same  power  for 
the  like  purposes.  But  no  purchaser  or  mortgagee  from 
an  executor  or  administrator  at  any  time  after  the  death 
is  bound  to  inquire  whether  any  debts  remain  unpaid, 
or  for  what  purpose  the  sale  is  made,  or  concerning  the 
application  of  the  money  raised ;  for  it  is  presumed,  in 
the  absence  of  evidence  to  the  contrary  (r),  that  the  exe- 
cutor or  administrator  is  acting  in  the  proper  discharge 
of  his  office,  and  his  receipt  alone  is  a  good  discharge  («). 

(wi)  Wms.  Exors.   i.   786—789,  (p)  Ibid.  422,  454. 

ii.  1129,  1721  «g.,'7tli  ed.  ;  i.  604  (q)  AiUe,  pp.   21,   29,  n.   (n)  ; 

-€06,  890,  ii.  1346,  10th  ed.  ;  2  Wni8.  Pei-s.  Prop.  432  «g.,  454  s^., 

Jarm.  Wills,  957,  5th  ed.  ;  Wms.  15tli  ed. 

Pers.  Prop.29,  &1I.  («),  15thed.  ;  (r)  See  Re   Verrell's  Contract, 

and  see  Re  Parker' »  Trusts,  1894,  1903,  1  Ch.  65. 

1  Ch.  707,  721,  722  ;    Re  Colien's  (s)  Wms.   Exors.   ii.   932,  7th 

Executors     dfr     London     County  ed.  ;  i.  700,  10th  ed.  ;  Wms.  Pers. 

Council,  1902,  1  Ch.  187.  Prop.    432,    454.    15th    ed.  ;   Rr 

(n)  vinte,  pp.  20,  2l,&u.  (?n).  WhistUr,    35   Ch.    D.   561;   Re 

(o)  Wms.  Pers.  Prop.  422,  462,  F«wn  <fc  Furzes  Contract,   1894, 

15th  ed.  2Ch.  101. 
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Probate  of  h 
will. 


Letters  of 
administra- 
tion. 

Renunciation 
of  probate. 


Every  will  of  personalty  is  required  to  be  proved  in 
the  High  Court  of  Justice,  which  in  1875  succeeded  to 
the  jurisdiction  in  this  respect  exercised,  formerly  by 
the  Ecclesiastical  Courts,  and  after  1857  by  the  Court 
of  Probate  (t) ;  and  the  copy  of  the  will  delivered  to  the 
executor  by  the  Court  (called  the  probate  copy  or  the 
probate  (u))  is  the  only  legal  evidence  of  his  right  to 
intermeddle  with  the  estate.  But  an  executor  derives 
his  title  from  the  will,  not  from  the  probate  thereof :  the 
personal  estate  passes  to  him  directly,  immediately  on 
the  testator's  deatli,and  he  can  perform  any  ordinary  act 
of  administration,  such  as  selling  any  part  of  the  effects, 
before  probate  (r).  An  administrator's  title  is  derived 
solely  from  the  grant  of  administration  made  to  him  by 
the  Court,  before  which  he  has  no  legal  interest  what- 
ever in  the  intestate's  property  (x) :  but  after  the  grant 
has  been  made,  his  title  to  the  intestate's  personal  and 
real  estate  relates  back  to  the  day  of  the  death  (w).  The 
proper  evidence  of  his  title  is  the  letters  of  administra- 
tion by  which  the  grant  is  made  {x).  One  appointed 
executor  is  not  obliged  to  accept  office :  he  may  renounce 
probate,  that  is,  signify  to  the  Court  his  refusal  to  act, 
and  thereupon  his  rights  in  respect  of  the  executorship 
will  wholly  cease  (,y).  Where  a  testator  appoints  more 
executors  than  one,  each  of  them  has  an  equal  and  entire 
interest  in  and  power  over  the  whole  personal  estate 
devolving  upon  them,  and  can  therefore  make  a  valid 
disposition  of  the  same  without  the  concurrence  of  the 
others  {z).  And  one  of  several  administrators  appears 
to  have  the  same  power ;  though  joint  administrators 


U)  Ante,  pp.  21,  n.  (w),  164. 

(u)  The  original  will  is  depo- 
sited in  Court. 

(v)  1  AVms.  Exors.  293,  302, 
629,  7th  ed.  ;  214,  220,  467,  10th 
ed.  ;  Wins.  Pei-s.  Prop.  427, 
15th  ed. 

(a?)  1  Wms.  Exors.  404,  630, 
7th  ed. ;  315,  468,  10th  ed.  ; 
Wms.     Pers.     Prop.      451—454, 


15th  ed. 

{w)  lieJ'njse,  1904,  P.  301,  305. 

(y)  Wms.  Pers.  Prop.  430, 
15th  ed. 

(s)  Simpson  v.  GttUeTridgc^  1 
Madd.  609;  Wms.  Exors.  911, 
946  sq.,  7th  ed. ;  684,  715  iq., 
10th  ed.  ;  Wms.  Pers.  Prop.  425, 
15th  ed. 
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are  verj-  rarely  appointed  (a).     Where  one  of  several 

executors  dies,  the  office  survives  to  those  who  remain  (ft) ; 

bat  on  the  death  of  a  sole  or  last  surviving  executor, 

having  proved  the  will  but  not  completely  administered 

the  estate  and  leaving  an  executor, that  executor  becomes 

ipso  facto  the  executor  of  the  original  testator,  and  has 

the  same  interest  in  and  powers  over  the  original 

testator's  chattels  as  his  own  testator  had  (r).    But  the 

office  of  administrator  is  not  so  transmissible.     If  an 

administrator  die  before  his  office  is  discharged,  a  new 

administrator  (called  an  administrator  de  bonis  non 

administratis  or  shortly  de  bonis  non)  must  be  appointed 

by  the  Court ;  and  such  an  administrator  must  also  be 

appointed  if  an  executor  die  intestate  leaving  the  estate 

unadministered.     Also  if  a  testator  omit  to  appoint 

executors,  or  all  his  executors  die  before  him  or  renounce 

probate,  an  administrator  cum  testdmento  anncxo  must 

be  appointed  to  act  (rf).     Where  any  chattel,  personal 

or  real,  is  specifically  bequeathed  by  will  to  any  person, 

it  passes  nevertheless  to  the  executor  on  the  testator's 

death  and  is  alienable  by  him  equally  with  the  rest  of 

the  testator's  personalty  (e),  and  does  not  vest  in  the 

legatee  until  the  executor  has  signified  his  assent  to  ^jixecutore* 

the  bequest ;  and  this  assent  must  not  be  given  until  ^"gj^ 

the  executor  is  satisfied  that  he  has  sufficient  to  pay  bequest  of  a 

the  debts  and  expenses  without  having  recourse  to  the 

property  so  bequeathed  (/) .    When  this  assent  is  given, 

the  property  bequeathed  vests  at  once  in  the  legatee  at 

law  without  any  further  formality  (^7) .  Before  such  assent 

is  given,  the  specific  legatee,  though  he  has  no  interest  at 

all,  not  even  a  right  to  sue,  at  law,  has  a  right  to  sue  in 

(a)  2    Wnis.    Exors.    950,    7th  (d)  1  Wriis.  Exoi-s.  461  sq.,  7tli 

<'d.  ;  720,  10th  ed.  ;  Wins.  Pera.  ed.  ;  370  »y.,  lOthed.  ;  Wins.  Pers. 

Prop.  453,  15th  ed.  Prop.  456,  457,  15th  ed. 

(6)  Wms.     Pers.     Prop.    426,  (e)  AiUe,  p.  215. 

15th  ed.  (/)  Wins.     Pera.     Prop.    423, 

(c)  1  Wms.   Exore.   254,   255,  15th  ed. 

*-76,  282,  915,  7tli  ed.  ;  180,  181,  {g)  Re    CiUverhoiise,    1896,    2 

198,  204,  687,  10th.  ed.  ;  Wms.  Ch.  251. 
I'ers.  Proji.  424,  16th  ed. 


chattel. 
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equity  for  the  due  administration  of  the  estate,  so  that 
the  chattels  specifically  bequeathed  shall  be  secured  ta 
him;  and  he  has  a  corresponding  equitable  interest  (h) 
therein,  of  which  he  can  dispose  (subject  of  course  to  the 
liability  to  the  testator's  debts),  and  which  will  devolve 
upon  his  personal  representatives  in  the  event  of  his 
death  after  the  testator  but  before  the  executor  has  signi- 
fied his  assent  (i) .  And  pecuniary  or  residuary  legatees 
and  the  persons  entitled  to  the  effects  of  an  intestate 
under  the  Statutes  of  Distribution  (fc)  have  similar 
equitable  interests  in  their  legacies  or  shares  before 
the  same  are  actually  paid  or  distributed  to  them  (0- 

Effect  of  the  Since  the  Land  Transfer  Act,  1897  (m),  took  effect 
A^,  1897?  ^^  then,  a  man's  real  estate,  including  his  legal  and  equit- 
able estates  in  fee  simple  (n)  ov  pur  autre  vie  (o),  vests 
after  his  death  in  his  executors  or  administrator  in  the 
same  manner  as  a  chattel  real  (p) ;  and  his  personal 
representatives  have  the  same  power  to  dispose  thereof 
as  they  have  over  chattels  real  vesting  in  them  (q),  save 
that  some  or  one  only  of  several  joint  personal  repre- 
sentatives may  not  sell  or  transfer  real  estate  without 
the  authority  of  the  Court.  Where  a  testator  appoints 
•  several  executors,  his  real  estate  vests  in  all  of  them 
immediately  on  his  death.  If,  however,  there  be 
three  executors  and  one  of  them  do  not  prove  the 
will  and  do  not  renounce  probate  (r),  the  other  two 
cannot  dispose  of  the  real  estate  without  the  concur- 
rence of  the  third  («) :  but  renunciation  of  probate 

(/*)  Ante,  p.  178.  (q)  A-nte,  p.  215. 

(i)  Wtiiitworth,  Exors.  66—70  ;  (r)  Some  or  one  only  of  several 

2    Wms.   Exors.   1372,   7th  ed.  :  executora   may  prove  a  will,   in 

1101.  10th  ed.  ;  Wms.  l^ers.  Trop.  which  case  if' the  other  or  others 

31,  434,  449,  450.  do  not  renounce  probate,  power 

{k)  AnU,  pp.  21,  29,  n.  (w).  is  reserved  for  liim  or  them  to 

{I)  W^nis.  Ters.  Prop.  449,  450,  come  in  and  prove  the  will.     See 

466,  15th  ed.  1  Wms.  Exors.  881,  7th  ed. ;  296, 

(?/i)  Ante,  p.  213.  10th  ed. 

(70  ArUCy  pp.  85,   181.     As  to  («)  Re    Pawlcy    «fc    Zofidon    dt 

estates  tail,  see  ante,  ]».  109.  Provincial  Bank,  1900,  1  Ch.  58. 

{())  Ante,  p.  129.  See   1   Wms.   V.  &  P.   193  and 

(;?)  Ante,  ])p.  20,  21,  215.  n.  {q). 
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by  one  appointed  executor  is  equivalent  to  a  disclaimer  of 
any  interest  conferred  by  the  appointment  in  the  testa- 
tor's estate,  real  or  personal  {t).  Subject  to  the  interest 
and  powers  so  given  to  the  dead  man'spersonal  represen- 
tatives and  the  liability  of  the  real  estate  to  be  disposed  of 
to  satisfy  his  debts  and  testamentary  or  administration 
expenses,  the  title  of  his  heir  or  devisee  remains.  But  the 
nature  of  that  title  is  changed.  No  longer  does  an  estate 
in  fee  simple  vest  at  law  in  the  heir  or  devisee  imme- 
diately on  the  tenant's  death ;  at  law  the  whole  estate  now 
goes  to  the  executors  or  administrator.  But  as  we  have 
seen  (u),  subject  to  the  liability  for  debts  and  expenses, 
the  personal  representatives  are  to  hold  the  real  estate  as 
trustees  for  the  persons  beneficially  entitled,  who  are  to 
have  the  same  power  of  requiring  a  transfer  thereof  as 
persons  beneficially  entitled  to  personal  estate  have  of 
requiring  a  transfer  of  the  same ;  so  that  the  heir  or 
devisee  retains  an  equitable  estate  in  the  land  exactly 
similar  to  the  interest  of  the  legatee  of  a  specific  chattel 
before  the  executor  has  assented  to  the  bequest  (x).  This 
equitable  estate  vests  immediately  on  the  death  of  the 
ancestor  or  testator  in  the  heir  or  devisee,  and  may  be 
aliened  by  him  inter  vivos  or  by  will,  and  will  devolve  on 
his  death  as  part  of  his  own  estate,  subject  always  to  the 
ancestor's  or  testator's  debts,  &c.  But  the  heir  or  devisee 
does  not  acquire  any  legal  estate  in  the  lands  descended  or 
devised  until  the  personal  representatives  have  conveyed 
the  same  to  him  by  the  usual  means  of  conveyance  (2/), 
or  in  the  case  of  lands  devised  have  assented  to  the 
devise,  when  the  lands  will  vest  in  the  devisee  at  law 
without  any  further  conveyance  {z).  Such  conveyance 
or  assent  may  be  made,  either  subject  to  a  charge  on 

(/)  See  Longy.  Symes,  3  Hagg.  (x)  Ante,  p.  217. 

771,   774,  776  ;  Re  Birchall,    40  (y)  AiUe,  pp.  201,  210. 

Ch.   D.   436.   439  ;  Re  Fisher  «0  (2)  Ante,  pp.  214,  217  ;  Kemr 

HadeU,  13  L.  R.  Ir.  646  ;  1  Wins.  v.  Inland  Rerenne  Commrs.,  1905, 

V.  &  P.  193,  n.  iq).  1  K.  B.  581. 

{u)  Ante,  p.  214. 


220  OF  CORPOREAL  HEREDITAMENTS. 

the  lands  for  the  payment  of  any  money  which  the 
personal  representatives  are  liable  to  pay  (a),  or  without 
any  such  charge;  and  if  the  same  be  made  subject  to 
such  a  charge,  all  liabilities  of  the  personal  representa- 
tives in  respect  of  the  land  shall  cease,  except  as  to  any 
acts  done  or  contracts  entered  into  previously  by  them  (fc)  • 
If  the  personal  representatives  fail  to  convey  the  real 
estate  to  the  heir  or  devisee  within  a  year  after  the 
tenant's  death  (this  being  the  period  always  allowed 
to  executors  or  administrators  for  payment  of  the 
debts  (c)),  the  Court  may,  on  the  application  of  the 
heir  or  devisee,  order  the  conveyance  to  be  made  {d). 

Estates  tail.  As  we  have  seen  (<?),  the  careless  wording  of  this  Act 
has  left  open  the  question,  whether  an  estate  tail  now 
vests  in  the  tenant's  personal  representatives  on  his 
death.  An  estate  tail  is  certainly  real  estate:  but  it  is 
clear  that  the  term  real  estate  as  used  in  the  Act  must 
receive  a  restricted  interpretation.  Thus  an  estate  for 
a  man's  life  is  his  real  estate :  but  his  interest  ceases  on 
his  death  (/*),  and.it  can  scarcely  be  argued  that  the 
Act  operates  to  prolong  that  interest  in  the  hands  of 
his  personal  representatives.  Perhaps  the  key  to  the 
construction  of  the  enactment  in  question  may  be  found 
in  the  words  ''notwithstanding  any  testamentary  dis- 
position "  ig).  It  may  not  improbably  be  held  that  the 
Act  is  only  intended  to  affect  the  devolution  of  devisable 
real  estate,  and  does  not  therefore  alter  the  descent  of 
an  estate  tail.  Besides  this,  it  may  be  urged  that  the 
Act  does  not  show  a  sufficiently  clear  intention  with 
respect  to  estates  tail  to  override  the  provisions  of  the 
statute  i><?  Donis  (//),  regulating  the  devolution  of  such 

(a)  See  lie  Cary  «fr  Loti'8  Con-       s.  3  (2). 

/rod,  1901,  2  Cli.  463.  (c)  Ante,  p.  109. 

(b)  Stat.  tiO  &  61  Vict.  c.   65,  (/)  AtUc,  p.  110. 
>.  a  (1).  Ig)  Ante,  p.  213. 

(c)  Wms.  Pers.  Prop.  436,  455,  {h)  Slat.  13  Edw.  I.  c  1 ;  ante, 
15tli  ed.  p.  93. 

{(i)  Siat  60  k  61  Vict.  c.  65, 
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estates  according  to  the  will  of  the  donor,  and  to  charge 
them  with  the  payment  of  a  deceased  tenant's  debts 
generally — a  liability  from  which  they  were  previously 
exempt  (i). 

With  this  preface  we  will  now  proceed  to  consider  Rules  of 
the  rules  of  the  descent  of  a  fee,  as  altered  by  the  ^®*^^*^- 
Inheritance  Act,  1883  (&).  For,  notwithstanding  the 
Land  Transfer  Act,  1897,  the  title  of  an  heir  is  still 
ascertained  by  the  same  rules  as  were  in  force  before : 
although  since  that  Act  his  interest,  in  the  case  of 
estates  in  fee  simple,  is  at  first  equitable  only,  and  he 
does  not  obtain  the  legal  estate  in  the  lands  descended 
to  him  until  the  same  has  been  expressly  conveyed  to 
him  by  the  deceased  tenant's  personal  representatives. 
The  Inheritance  Act,  1833  (A),  does  not  extend  to  any 
descent  on  the  death  of  any  person  who  may  have  died 
before  the  year  1834  (l).  For  the  rules  of  descent  prior 
to  that  date,  the  reader  is  referred  to  the  Commentaries 
of  Blackstone(7«),  to  Watkins's  Essay  on  the  Law  of 
Descents,  and  to  the  author's  Lectures  on  Seisin  (/i). 

1.  The  first  rule  of  descent  now  is,  that  inheritances  Kuie  i. 
shall  lineally  descend,  in  the  first  place,  to  the  issue 
of  the  last  purchaser  in  infinitum.  As  we  have  seen  (o),  Purchase, 
the  word  purchase  has  in  law  a  meaning  more  extended 
than  its  ordinary  sense :  it  is  possession  to  which  a  man 
Cometh  not  by  title  of  descent  (p) :  Q>  devisee  under  a 
will  is  accordingly  a  purchaser  in  law. '  And,  by  the  Act, 
the  purchaser  from  whom  descent  is  to  be  traced  is  defined 
to  be  the  last  person  who  had  a  right  to  the  land,  and 
who  cannot  be  proved  to  have  acquired  the  land  by 
descent,  or  by  certain  means  (q)  which  render  the  land 
part  of,  or  descendible  in  the  same  manner  as,  other 

(0  See  post,  Ch.  xi.  (n)  Pp.  51—69. 

(it)  Stat.  3  &  4  Will.  IV.  c.  106,  (o)  Ante,  p.  68. 

aiiieudfcd  by  22  &  23  Vict.  c.  35,  {p)  Litt.  s.  12. 

bs.  19,  20.  {q)  Escheat,  Partition  and  In- 

(/)  Sect.   11.       .  closure,  s.  1. 

(«i)  2  black.  Comm.  c.  14. 


222 


OF  COBPOREAL  HEREDITAMENTS. 


Descent 
formerly 
traced  from 
the  person 
last  seised. 


Objection  to 
the  alteration. 


land  acquired  by  descent.  This  rule  is  an  alteration  of 
the  old  law,  which  was,  that  descent  should  be  traced 
from  the  person  who  last  had  the  feudal  possession  or 
seisin  (r);  the  maxim  being  seisina  facit  stipiteni  (s). 
This  maxim,  a  relic  of  the  troublesome  times  when  right 
without  possession  was  worth  but  little,  sometimes  gave 
occasion  to  difficulties,  owing  to  the  uncertainty  of  the 
question,  whether  possession  had  or  had  not  been  taken 
by  any  person  entitled  as  heir ;  thus,  where  a  man  was 
entering  into  a  house  by  the  window,  and  when  half  out 
and  half  in,  was  pulled  out  again  by  the  heels,  it  was 
made  a  question,  whether  or  not  this  entry  was  sufficient, 
and  it  was  adjudged  that  it  was  {t).  These  difficulties 
cannot  arise  under  the  present  law;  for  now  the  heir  to 
be  sought  for  is  not  the  heir  of  the  person  last  seised^ 
but  the  heir  of  the  last  person  entitled  who  did  notinheHtj 
whether  he  did  or  did  not  obtain  the  possession,  or  the 
receipt  of  the  rents  and  profits  of  the  land.  The  rule,  as 
altered,  is  not  indeed  altogether  free  from  objection;  for 
it  will  be  observed  that,  not  content  with  making  a  title 
to  the  land  equivalent  to  possession,  the  Inheritance  Act 
added  a  new  term  to  the  definition,  by  directing  descent 
to  be  traced  from  the  last  person  entitled  who  did  not 
inherit.  So  that  if  a  person  who  has  become  entitled  as 
heir  to  another  should  die  intestate,  the  heir  to  besought 
for  is  not  the  heir  of  such  last  owner,  but  the  heir  of  the 
person  from  whom  such  last  owner  inherited.  This 
provision,  though  made  by  an  Act  consequent  on  the 
report  of  the  Real  Property  Commissioners,  was  not  pro- 
posed by  them.  The  Commissioners  merely  proposed 
that  lands  should  pass  to  the  heir  of  the  person  last 
entitled  (u),  instead,  as  before,  of  the  person  Uist  seised; 
thus  facilitating  the  discovery  of  the  heir,  by  rendering 
a  mere  title  to  the  lands  sufficient  to  make  the  person 

(r)  Ante,  p.  36. 

(s)  2     Black.     Comra.      209  ; 
Watk.  Descent,  c.  1,  a.  2. 

{I)  Watk.  Descent,  45  (4th  ed. 


53). 

(u)  Thirteenth  proposal  as 
Descents.        • 


to 
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entitled  the  stock  of  descent,  without  his  obtaining  the 
feudal  possession  as  before  required.  Under  the  old  law, 
descent  was  confined  within  the  limits  of  the  family  of 
the  purchaser ;  but  now  no  person  who  can  be  shown  to 
have  inherited  can  be  the  stock  of  descent,  except  in  the 
case  of  the  total  failure  of  the  heirs  of  the  purchaser  (x) ; 
in  every  other  case,  descent  must  be  traced  from  the  last 
jmrchaser.  The  author  is  bound  to  state  that  the 
decision  of  the  Courts  of  Exchequer  and  the  Exchequer 
Chamber,  in  the  case  of  Muggleton  v.  Barnett  (y),  is 
opposed  to  this  view  of  the  construction  of  the  statute. 
The  reasons  which  induced  the  author  to  think  that 
decision  erroneous  will  be  found  in  Appendix  (B). 

2.  The  second  rule  is,  that  the  male  issue  shall  be  Rnie  2. 
admitted  before  the  female  (z). 

3.  The  third  rule  is,  that  where  two  or  more  of  the  Rule  3. 
male  issue  are  in  equal  degree  of  consanguinity  to  the 
purchaser  the  eldest  only  shall  inherit;  but  the  females 
shall  inherit  altogether  (a).    The  last  two  rules  are  the 
same  now  as  before  the  Inheritance  Act;  accordingly,  if 

a  man  has  two  sons,  William  and  John,  and  two  daughters, 
Susannah  and  Catherine  (6),  William,  the  eldest  son,  is 
the  heir  at  law,  in  exclusion  of  his  younger  brother  John, 
according  to  the  third  rule,  and  of  his  sisters,  Susannah 
and  Catherine,  according  to  rule  2,  although  such  sisters 
should  be  his  seniors  in  years.  If,  however,  William 
should  die  without  issue,  then  John  will  succeed,  by  the 
second  rule,  in  exclusion  of  his  sisters :  but  if  John  also 
should  die  without  issue,  the  two  sisters  will  succeed  in 
equal  shares  by  the  third  rule  as  being  together  heir  to 
their  father. 

Primogeniture,  or  the  right  of  the  eldest  among  the  riimo- 
males  to  inherit,  was  a  matter  of  far  greater  consequence  t'^'"^^^®- 

(x)  Stat.  22  &  23  Vict.  c.  35,  {z)  2  Black.  Comm.  212. 

iis.  19,  20.  (a)  Ibid.  214. 

(y)  1  H.  &  N.  232,  2  H.  &  N.  {b)  See  the  Table  of  Descents 

653.  annexed. 
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in  ancient  times,  before  alienationby  will  was  permitted, 
than  it  is  at  present.  Its  feudal  origin  is  undisputed: 
but  in  this  country  it  appears  to  have  taken  deeper  root 
than  elsewhere ;  for  a  total  exclusion  of  the  younger  sons 
appears  to  be  peculiar  to  England:  in  other  countries, 
some  portion  of  the  inheritance,  or  some  charge  upon  it, 
is,  in  many  cases  at  least,  secured  by  law  to  the  younger 
sons  (c).  From  this  ancient  right  has  arisen  the  modern 
English  Custom  of  settling  the  family  estates  on  the 
eldest  son ;  but  the  right  and  the  custom  are  quite  dis- 
tinct:  the  right  may  be  prevented  by  the  owner  making 
his  will ;  and  a  conformity  to  the  custom  is  entirely  at 
his  option. 

Coparoeneis.  When  two  or  more  persons  together  form  an  heir, 
they  are  called  in  law,  coparceners,  or  more  shortly, 
parceners  {(l).  The  term  is  derived,  according  to 
Littleton  (e),  from  the  circumstance  that  the  law  will 
constrain  them  to  make  partition ;  that  is,  any  one  may 
oblige  all  the  others  so  to  do.  Whatever  may  be  thought 
of  this  derivation,  it  will  serve  to  remind  the  reader  that 
coparceners  are  the  only  kind  of  joint  owners  to  whom 
the  ancient  common  law  granted  the  power  of  severing 
their  estates  without  mutual  consent;  as  the  estate  in 
coparcenary  was  cast  on  them  by  the  act  of  the  law,  and 
not  by  their  own  agreement,  it  was  thought  right  that 
the  perverseness  of  one  should  not  prevent  the  others 
from  obtaining  a  more  beneficial  method  of  enjoying  the 

Partition.  property.  This  compulsory  partition  was  formerly 
effected  by  a  writ  of  partition  (/),  a  proceeding  now 
abolished  (g).  The  modern  method  is  by  an  action  for 
partition  in  the  Chancery  Division  of  the  High  Court  (A). 
Partition,  however,  is  most  f  req  uently  made  by  voluntary 
agreement  between  the  parties,  and  for  this  purpose  a 


(c)  Co.  Litt.  191a,  11.  (l),vi.4. 
(fl?)  Bac.  Abr.  tit.  Coparceners. 
(e)  Sect.  241  ;  2  Black.  Comm. 
189. 


(/)  Litt.  ss.  247,  248. 
iff)  Stat.  8&4  Will.  IV.C.27, 
8.  36. 
(/O  Ante,  p.  140. 
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deed  has,  by  the  Real  Property  Act;,  1845,  been  rendered 
essential  in  every  case  (i).  The  Board  of  Agriculture 
has  also  power  to  effect  partitions  under  the  Inclosure 
Acts  (k).  When  partition  has  been  effected,  the  lands 
allotted  are  said  to  be  held  in  severalty ;  and  each  owner  Severalty, 
is  said  to  have  the  entirety  of  her  own  parcel.  After  Entirety. 
partition,  the  several  parcels  of  land  descend  in  the 
same  manner  as  the  undivided  shares,  for  which  they 
have  been  substituted  (/) ;  the  coparceners,  therefore,  do 
not  by  partition  become  ^purchasers,  but  still  continue 
to  be  entitled  by  descent.  The  term  cojmrceners  is  not 
applied  to  any  other  joint  owners,  but  only  to  those  who 
have  become  entitled  as  coheirs  (m). 

4.  The  fourth  rule  is,  that  all  the  lineal  descendants  Rule  4. 
ill  infinitum  of  any  person  deceased  shall  represent  their 
ancestor ;  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  living  (r?). 
Thus,  in  the  case  above  mentioned,  on  the  death  of 
\yilliam  the  eldest  son,  leaving  a  son,  that  son  would 
succeed  to  the  whole  by  right  of  representation,  in 
exclusion  of  his  uncle  John,  and  of  his  two  aunts 
Susannah  and  Catherine;  or  had  William  left  a  son  and 
daughter,  such  daughter  would,  after  the  decease  of  her 
brother  without  issue,  be,  in  like  manner,  the  heir  of 
her  grandfather,  in  exclusion  of  her  uncle  and  aunts. 

The  preceding  rules  of  descent  apply  as  well  to  the   Descent  of  an 
.  estate  tail 

descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that 

of  an  estate  in  fee  simple.     The  descent  of  an  estate 

tail  is  always  traced  from  the  purchaser,  or  donee  in 

tail,  that  is,  from  the  person  to  whom  the  estate  tail 

was  at  first  given.     This  was  the  case  before  the  Act, 

(0  Stat  8  &  9  Vict.  c.    106,  Crosihwaite  v.  Dixmiy  5  A.  &  E. 

>.  3,  replacing  7  &  8  Vict.  c.  76,  834. 

8.  3;  anU,  p.  141.  (m)  Litt.  8.  254. 

(Jfc)  Ante,  p.  141.  (w)  2  Black.  Comm.  216. 

{I)  2  Prest.  Abit.  72 ;  Doe  d. 

W.R.P.  15 
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as  well  as  now  (o) ;  for  the  person  who  claims  an  entailed 
estate  as  heir,  claims  only  according  to  the  express 
terms  of  the  gift,  or,  as  it  is  said,  })<**'  fonnam  doni. 
The  gift  is  made  to  the  donee,  or  purchaser,  and  the 
heirs  of  his  body ;  all  persons,  therefore,  who  can  become 
entitled  to  the  estate  by  descent,  must  answer  the  descrip- 
tion of  heirs  of  the  purchaser's  body;  in  other  words, 
must  be  his  lineal  heirs.  The  second  and  third  rales 
also  equally  apply  to  estates  tail,  unless  theVestriction 
of  the  descent  to  heirs  male  or  female  should  render 
unnecessary  the  second,  and  either  clause  of  the  {bird 
rule.  The  fourth  rule  completes  the  canon,  so  far  as 
estates  tail  are  concerned ;  for  when  the  issue  of  the 
donee  are  exhausted,  such  an  estate  must  necessarily 
determine.  But  the  descent  of  an  estate  in  fee  simple 
may  extend  to  many  other  persons,  and  accordingly 
requires  for  its  guidance  additional  rules,  with  whicli 
we  now  proceed. 


Widow's 
interest  on 
death  of 
tenant  in  fee 
without  issue. 


The  descent  of  a  fee  simple  upon  the  tenant's  death 
without  leaving  issue  is  now  subject  to  the  interest 
which  his  widow  may  take  therein  under  the  Intestates 
Estates  Act,  1890  (p).  By  this  Act  (q),  the  real  and 
personal  estates  of  every  man  who  shall  die  intestate 
after  the  1st  of  September,  1890,  leaving  a  widow,  but 
no  issue,  shall,  if  not  exceeding  five  hundred  pounds  in 
net  value  (r),  belong  to  his  widow  absolutely;  and  shall, 
if  exceeding  that  sum  in  net  value,  be  subject  to  a  charge 
in  her  favour  of  five  hundred  pounds,  with  interest  at 
four  per  cent,  from  the  date  of  death  till  payment,  to  be 
borne  by  the  real  and  personal  estates  in  proportion  to 
their  value.    The  provision  so  made  is  to  be  in  addition 


(o)  Doe  d.  Gregory  v.  IVhichelo, 
8T.  Kep.  211. 

ip)  Stat.  53  &  54  Vict.  c.  29. 

\q)  Sects.  1—3.  The  Act  does 
not  appl}'  to  cnses  of  partial 
intestacy  :  Be  Twigg's  Estate, 
1892,  1  Ch.  579. 


(?')  I.e. J  after  deducting  the 
value  of  any  charges  on  the  real 
estate,  and  of  all  debts,  funeral 
and  administration  expenses,  and 
other  liabilities,  payable  out  of 
the  personal  estate  ;  see  ss.  5,  6  ; 
Jie  Twlgg^s  E^ate,  ubi  sup. 
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to  the  widow's  other  interest  in  her  intestate  hushand's 
real  and  personal  estate  (8).  It  appears  that  the  whole 
estate  of  a  tenant  in  fee  simple  will  devolve  on  his 
widow,  in  the  case  contemplated  by  this  Act,  whether 
he  became  entitled  by  purchase  or  inheritance.  Bat  in 
other  cases  his  estate  will  descend  according  to  the 
following  rules,  subject,  of  course,  to  the  charge  given 
by  the  Act,  where  it  arises. 

5.  The  fifth  rule  is,  that  on  failure  of  lineal  descen-  Hule  5. 
dants,  or  issue  of  the  purchaser,  the  inheritance  shall 
descend  to  his  nearest  lineal  ancestor.     This  rule  is 
materially  different  from  the  rule  which  prevailed  before 

the  passing  of  the  Inheritance  Act.  The  former  rule  The  old  rule, 
was  that,  on  failure  of  lineal  descendants  or  issue  of  the 
person  last  seised,  the  inheritance  should  descend  to  his 
noUateral  relations,  being  of  the  blood  of  the  first  pur- 
chaser, subject  to  the  three  preceding  rules  (t).  The  old 
law  never  allowed  lineal  relations  in  the  ascending  line 
(that  is,  parents  or  ancestors)  to  succeed  as  heirs  (/r). 
But,  by  the  Inheritance  Act,  descent  is  to  be  traced 
through  the  ancestor,  who  is  to  be  heir  in  preference  to 
any  person  who  would  have  been  entitled  to  inherit, 
either  by  tracing  his  descent  through  such  lineal  an- 
cestor, or  in  consequence  of  there  being  no  descendant 
of  such  lineal  ancestor ;  and  the  father  is  heir  to  each 
of  his  children  who  may  die  intestate  and  without  issue, 
as  is  more  clearly  pointed  out  by  the  next  rule. 

6.  The  sixth  rule  is,  that  the  father  and  all  the  male  Hule  c. 
paternal  ancestors  of  the  purchaser,  and  their  descen- 
dants, sha*!!  be  admitted  before  any  of  the  female  paternal 

(s)  Sect.  4.    See  post^  CIi.  xiii. ;  is  now  suggested  that  it  may  be 

£e  Charriere,  1896, 1  Cli.  912.  the  outcome   of    a    doctrine    in 

(t)  2  Black.  Comm.  220.  force    before  subinfeudation  was 

(m)  It    is    very    difficult     to  prohibited,  that  the  same  person 

iiccounl  for  this  rule  :  see  Co.  cannot  be  both  lord  and  heir  of 

litt  11  a  &  n.  (1)  ;  2  Block.  the  same  tenement.     This  doc- 

Comm.  211,   212,  220—223.     It  trine   prevented    a    father    from 

15—.: 
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Preference  of 
males  to 
females. 


Preference  of 
males  to 
females  still 
continued. 


Rule  7. 


ancestors  or  their  heirs ;  all  the  female  paternal  ancestors 
and  their  heirs  before  the  mother  or  any  of  the  maternal 
ancestors,  or  her  or  their  descendants;  and  the  mother 
and  all  the  male  maternal  ancestors,  and  her  and  their 
descendants,bef  ore  any  of  the  female  maternal  ancestors, 
or  their  heirs  (.r).  This  rule  is  a  development  of  the 
ancient  canon,  which  required  that,  in  collateral  inheri- 
tances, the  male  stocks  should  always  be  preferred  to 
the  female  (y) ;  and  it  is  analogous  to  the  second  rule 
above  given,  which  directs  that  in  lineal  inheritances 
the  male  issue  shall  be  admitted  before  the  female. 
The  preference  of  males  to  females  w^as  left  untouched 
by  the  Inheritance  Act ;  and  the  father  and  all  his  most 
distant  relatives  have  priority  over  the  mother  of  the 
purchaser ;  she  cannot  succeed  as  his  heir  until  all  the 
paternal  ancestors  of  the  purchaser,  both  male  and  fe- 
male, and  their  respective  families,  have  been  exhausted. 
The  father,  as  the  nearest  male  lineal  ancestor,  of  course 
stands  first,  supposing  the  issue  of  the  purchaser  to  have 
failed.  If  the  father  should  be  dead,  his  eldest  son, 
being  the  brother  of  the  purchaser,  will  succeed  as  heir 
in  the  place  of  his  father,  according  to  the  fourth  rule; 
unless  he  be  of  the  half  blood  to  the  purchaser,  which 
case  is  provided  for  by  the  next  rule,  which  is  : — 

7.  That  a  kinsman  of  the  half  blood  shall  be  capable 
of  being  heir ;  and  that  such  kinsman  shall  inherit  next 
after  a  kinsman  in  the  same  degree  of  the  whole  blood, 
and  after  the  issue  of  such  kinsman,  when  the  common 
ancestor  is  a  male  (z),  and  next  after  the  common 
ancestor,  when  such  ancestor  is  a  female.  This  intro- 
duction of  the  half  blood  is  also  a  new  regulation ;  and. 


succeeding  as  Iieir  to  a  tenement 
of  which  he  had  enfeoffed  one  of 
his  sons  in  fee,  so  as  to  create  a 
tenure  between  them  ;  see  Glanv. 
vii.  1  ;  P.  &  M.  Hist.  Eng.  Law, 
ii.  284  sq. 

(s)  SUt.3&4  Will. IV.  c.  106, 
s.  7.  combined  with  the  definition 


of  **  descendants,"  s.  1. 

(y)  Plowd.  444  ;  2  BUck. 
Goium.  234.  As  to  the  English 
scheme  of  collateiiil  inheritance, 
see  P.  &  M.  Hist.  £ug.  Law,  iL 
298—300. 

{z)  Stat.  3&4W^ill.iy.c.  106, 
8.  8. 
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like  the  introduction  of  the  father  and  other  lineal 
ancestors,  it  is  certainly  an  improvement.    By  the  old  By  the  old 
law,  a  relative  of  the  purchaser  of  the  half  blood,  that  biood^«)uid 
is,  a  relative  connected  by  one  only,  and  not  by  both  of  not  inberit. 
the  parents,  or  other  ancestors,  could  not  possibly  be 
heir ;  a  half-brother,  for  instance,  could  never  enjoy 
that  right  which  a  cousin  of  the  whole  blood,  though 
ever  so  distant,  might  claim  in  its  proper  turn  (a). 
The  present  position  of  the  half  blood  next  after  the 
common  ancestor,  when  such  ancestor  is  a  female,  is 
rather  a  result  of  the  sixth  rule,  than  an  additional 
independent  regulation,  as  will  appear  hereafter. 

8.  The  eighth  rule  is,  that  in  the  admission  of  female  Hale  8. 
paternal  ancestors,  the  mother  of  the  more  remote  male 
paternal  ancestor,  and  her  heirs,  shall  be  preferred  to 

the  mother  of  a  less  remote  male  paternal  ancestor,  and 
her  heirs ;  and,  in  the  admission  of  female  maternal  an- 
cestors, the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother 
of  a  less  remote  male  maternal  ancestor,  and  her  heirs  (h) . 
The  eighth  rule  is  a  settlement  of  a  point  in  distant 
heirships,  which  very  seldom  occurs,  but  which  has  been 
tlie  subject  of  a  vast  deal  of  learned  controversy.  The 
opinion  of  Blackstone  (c)  andWatkins  {(1)  is  now  declared 
to  be  the  law. 

9.  A  further  rule  of  descent  was  introduced  by  a  statute  Huie  9. 
of  1859  («),  which  enacts  that,  where  there  shall  be  a  total 
failure  of  heirs  of  the  purchaser,  or  where  any  land  shall 

be  descendible  as  if  an  ancestor  had  been  the  purchaser 
thereof,  and  there  shall  be  a  total  failure  of  the  heirs  of 
such  ancestor,  then  and  in  every  such  case  the  land  shall 

[a)  2  Black.  Coram.  228.     As  2  Ex.  D.  289. 
to  the  history  of  the  exclusion  of  (c)  2  Black.  Coium.  238. 

the  half  blooKi,  see  P.  &  M.  Hi»t.  {d)  Watkius  on  Descents   I3n 

Eng.  Law,  ii.  300  w.  '  (146*/.,  4th  ed.). 

(6)  Stot.  3  &  4  Will.  IV.  c.  106,  («)  Stat.   22  &  23  Vict.  c.  35, 

•.  8.     See  Greaves  v.  Greentcoodf  ss.  19,  20. 


280 


OF   CORPOREAL   HEREDITAMENTS. 


descend, and  the  descent  shall  thenceforth  be  traced  ,from 
the  person  last  entitled  to  the  land,  as  if  he  had  been  the 
purchaser  thereof.  This  enactment  provides  for  snch 
a  case  as  the  following.  A  purchaser  of  lands  may  die 
intestate,  leaving  an  only  son  and  no  other  relations. 
On  the  death  of  the  son  intestate  there  will  be  a 
total  failure  of  the  heirs  of  the  purchaser ;  and  pre- 
viously to  this  enactment  the  land  would  have  escheated 
to  the  lordof  the  fee  (/).  But  now,  although  there 
be  no  relations  of  the  son  on  his  father's  side,  yet 
he  may  have  relations  on  the  part  of  his  mother,  or  his 
mother  may  herself  be  living :  and  these  persons,  who 
were  before  totally  excluded,  are  now  admitted  in  the 
order  mentioned  in  the  sixth  rule. 


Explanation 
of  the  table. 


Descent  to 
the  sons  and 
their  issue. 


The  rules  of  descent  above  given  will  be  better  appre- 
hended by  a  reference  to  the  accompanying  table,  taken, 
with  a  little  modification,  from  Mr.  Watkins's  Essay  on 
the  Law  of  Descents.  In  this  table,  Benjamin  Brown 
is  the  purchaser,  from  whom  the  descent  is  to  be  traced. 
On  his  death  intestate,  the  lands  will  accordingly  descend 
first  to  his  eldest  son,  by  Ann  Lee,  William  Brown  ; 
and  from  him  (2ndly)  to  his  eldest  son  by  Sarah  Watts, 
Isaac  Brown.  Isaac  dying  without  issue  we  m  ust  now  seek 
the  heir  of  the  jmrchaser,  and  not  the  heir  of  Isaac. 
William,  the  eldest  son  of  the  purchaser,  is  dead  ;  but 
William  may  have  had  other  descendants,  besides  Isaac 
his  eldest  son ;  and,  by  the  fourth  rule,  all  the  lineal 
descendants  hi  infinitum  of  every  person  deceased  shall 
represent  their  ancestor.  We  find  accordingly  that 
William  had  a  daughter  Lucy  by  his  first  wife,  and  also 
a  second  son,  George,  by  Mary  Wood,  his  second  wife. 
But  the  son  George,  though  younger  than  his  half  sister 
Lucy,  yet  being  a  male,  shall  be  preferred  according  to 
the  second  rule ;  and  he  is  therefore  (drdly)  the  next 
heir.     Had  Isaac  been  the  purchaser,  the  case  would 

(/)  AiUe,  pp.  48,  r»r>. 
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have  been  different ;  for,  his  half  brother  George  would 
then  have  been  postponed,  in  favour  of  his  sister  Lucy 
of  the  whole  blood,  according  to  the  seventh  rule.  But 
now  Benjamin  is  the  purchaser,  and  both  Isaac  and 
George  are  equally  his  grandchildren.  George  dying 
without  issue,  we  must  again  seek  the  heir  of  his  grand- 
father Benjamin,  who  now  is  undeniably  (4thly)  Lucy, 
she  being  the  remaining  descendant  of  his  eldest  son. 
•  Lucy  dying  likewise  without  issue,  her  father's  issue  be- 
come extinct ;  and  we  must  still  inquire  for  the  heir  of 
Benjamin  Brown  the  purchaser,  whom  we  now  find  to  be 
(othly)  John  Brown,  his  only  son  by  his  second  wife. 
The  land  then  descends  from  John  to  (6thly)  his  eldest 
son  Edmund,  and  from  Edmund  (7thly)  to  his  only  son 
James.  James  dying  without  issue,  we  must  once  more 
seek  the  heir  of  the  pm-chaser,  whom  we  find  among  the 
yet  living  issue  of  John.  John  leaving  a  daughter  by 
his  first  wife,  and  a  son  and  a  daughter  by  his  second  wife, 
the  lands  descend  (8thly)  to  Henry  his  son  by  Frances 
Wilson,  as  being  of  the  male  sex ;  but  he  dying  without 
issue,  we  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  different  wives  ;  these 
daughters,  being  in  the  same  degree  and  both  equally  the 
children  of  their  common  father  whom  they  represent, 
shall  succeed  (9thly)  in  equal  shares.  One  of  these 
daughters  dying  without  issue  in  the  lifetime  of  the  other, 
the  other  shall  then  succeed  to  the  whole  as  the  only 
issue  of  her  father.  But  the  surviving  sister  dying  also 
without  issue,  we  still  pursue  our  eld  inquiry  and  seek 
again  for  the  heir  of  Benjamin  Brown,  the  purchaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct ;  Descent  to 

and,  as  he  left  two  daughters,  Susannah  and  Catherine,  oMhrpm'^^"^ 

by  different  wives,  we  shall  find,  by  the  second  and  chaser  and 
third  rules,  that  they  next  inherit  (lOthly)  in  equal      ®"  ^^"^' 
shares  as  heirs  to  him.     Catherine  Brown,  one  of  the 
daughters,  now  marries  Charles  Smith,  and  dies,  in  the 
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lifetime  of  her  sister  Susannah,  leaving  one  son  John. 
The  half  share  of  Catherine  must  then  descend  to  the 
next  heir  of  her  father  Benjamin,  the  purchaser.  The 
next  heirs  of  Benjamin  Brown,  after  the  decease  of 
Catherine,  are  evidently  Susannah  Brown  and  John 
Smith,  the  son  of  Catherine.  And  in  the  first  edition 
of  the  present  work  it  was  stated  that  the  half  share  of 
Catherine  would,  on  her  decease,  descend  to  them.  This 
opinion  was  very  generally  entertained  (</).  On  further  • 
research,  however,  the  author  inclined  to  the  opinion 
that  the  share  of  Catherine  would,  on  her  decease, 
descend  entirely  to  her  son  (llthly)  by  right  of  repre- 
sentation :  and  that,  as  respects  his  mother's  share,  he 
and  he  only  is  the  right  heir  of  the  purchaser  {h).  This 
view  was  confirmed  by  judicial  decision  (i) ;  and  it  is 
now  established  that  all  the  descendants  of  a  deceased 
coparcener  shall  in  turn  inherit  her  share  by  right  of 
representation  before  the  other  coparcener  or  copar- 
ceners can  be  admitted  to  succeed  thereto  (A). 

Descent  to  If  Susannah  Brown  and  John  Smith  should  die 

the  purchaser,  without  issue,  the  descendants  of  the  purchaser  will 
and  his  issue,  th^n  have  become  extinct;  and  Joseph  Brown,  the 
father  of  the  purchaser,  will  then  {12thly),  if  living, 
be  his  heir  by  the  fifth  and  sixth  rules.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (ISthly),  as  repre- 
senting her  father,  in  preference  to  her  half  brother 
Timothy,  who  is  only  of  the  half  blood  to  the  purchaser, 
and  is  accordingly  postponed  to  his  sister  by  the  seventh 
rule.  But  next  to  Bridget  is  Timothy  (14thly)  by  the 
same  rule,  Bridget  being  supposed  to  leave  no  issue. 

{g)  23  Law  Mag.  279 ;  1  Hayes's  the  point  is  settled  jwst  all  coii- 

Conv.   313  :    1  Jarman  k  By  the-  trovei-sy. 

wood's  Conveyancing,  by  Sweet,  (i)  Cooper  v.   Fraiice,  14  .Tnr. 

139.  214,  19  L.    J.  (N.  S.)  Ch.  313; 

{h)  The    reasoning  which   led  Lrwui  v.  Lewifiy  C.  P.,  21  Nov. 

the  author  to  this  conclusion  was  1874,    stated    in    Williams     «ii 

given  in  an  Appendix  to  the  2nd  Seisin,  81. 

to    the    18th    editions    of    this  {k)  Jfe  Malson,  IS97 ,  2  Ch,  b09. 
book,    but   is    now*  omitted,   as 
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On  the  decease  of  Timothy  witliout  issue,  all  the  Descent  to 

tn6  m&lc 

descendants  of  the  father  will  have  failed,  and  the  in-  paternal 

heritance  will  next  pass  to  Philip  Brown  (15thly),  the  t^r^^^aL 

paternal  grandfather  of  tlie  purchaser.    But  the  grand-  and  their 

father  being  dead,  we  must  next  exhaust  his  issue,  who  ^^"®* 

stand  in  his  place,  and  we  find  that  he  had  another  son, 

Thomas  (16thly),  w^ho  accordingly  is  the  next  heir ;  and, 

on  his  decease  without  issue,  Stei)hen  Brown  (17thly), 

though  of  the  half  blood  to  the  purchaser,  will  inherit, 

by  the  seventh  rule,  next  after  Thomas,  a  kinsman  in 

the  same  degree  of  the  whole  blood.     Stephen  Brown 

dying  without  issue,  the  descendants  of  the  grandfather 

are  exhausted ;  and  we  must  accordingl}'  still  keep, 

according  to  the  sixth  rule,  in  the  male  paternal  line, 

and  seek  the  paternal  great  grandfather  of  the  purchaser, 

who  is  (ISthly)  Eobert  Brown  ;  and  who  is  represented, 

on  his  decease,  by  (19thly)  Daniel  Brown,  his   son. 

After  Daniel  and  his  issue  follow,  by  the  same  rule, 

Edward  (20thly)  and  his  issue  (21stly),  Abraham. 

All  the  male  paternal  ancestors  of  the  purchaser,  and  Descent  to 
their  descendants,  are  now  supposed  to  have  failed ;  and  Ltenml  ^ 
by  the  sixth  rule,  the  female  paternal  ancestors  and  anoestore  and 
their  heirs  are  next  admitted.  By  the  eighth  rule,  in 
the  admission  of  the  female  paternal  ancestors,  the 
mother  of  the  more  remote  male  paternal  ancestor,  and 
her  heirs,  shall  be  preferred  to  the  mother  of  a  less 
remote  male  paternal  ancestor  and  her  heirs.  Barbara 
Finch  (22ndly)  and  her  heirs  have  therefore  priority 
both  over  Margaret  Pain  and  her  heirs  and  Esther  Pitt 
and  her  heirs ;  Barbara  Finch  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  eitherMargaret 
Pain  or  Esther  Pitt.  Barbara  Finch  being  dead,  her 
heirs  succeed  her  ;  she  therefore  must  now  be  regarded 
as  the  stock  of  descent,  and  her  heirs  will  be  the  right 
heirs  of  Benjamin  Brown  the  purchaser.  In  seeking 
for  her  heirs  inquiry  must  first  be  made  for  her  issue ; 
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now  her  issue  by  Edward  Brown  lias  already  been 

exhausted   in  seeking  for  his  descendants  ;  but  she 

might  have  had  issue  by  another  husband ;  and  such 

Half  blood  to    issue  (23rdly)  will  accordingly  next  succeed.     These 

where  the^^^  issue  are  evidently  of  the  half  blood  to  the  purchaser. 

common  j^^it  they  are  the  right  heirs  of  Barbara  Finch ;  and 

nncestor  is  ''  ti-it 

a  female.  they  are  accordnigly  entitled  to  succeed  next  after  her, 
without  the  aid  they  might  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  rule.  The 
common  ancestor  of  the  purchaser  and  of  the  issue  is 
Barbara  Finch,  a  female  ;  and,  by  the  united  operation 
of  the  other  rules,  these  issue  of  the  half  blood  succeed 
next  after  the  common  ancestor.  The  latter  part  of  the 
seventh  rule  is,  therefore,  explanatory  only,  and  not 
absolutely  necessary  (I) .  In  default  of  issue  of  Barbara 
Finch,  the  lands  will  descend  to  her  father  Isaac  Finch 
(24thly),  and  then  to  his  issue  (25thly),  as  representing 
him.  If  neither  Barbara  Finch,  nor  any  of  her  heirs, 
can  be  found,  Margaret  Pain  (26thly),  or  her  heirs,  will 
be  next  entitled,  Margaret  Pain  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  Esther  Pitt; 
but  next  to  Margaret  Pain  and  her  heirs  will  be  Esther 
Pitt  (27thly),  or  her  heirs,  thus  closing  the  lists  of 
female  paternal  ancestors. 

Descent  to  Next  to  the  female  paternal  ancestors  and  their  heirs 

thepiu^^afier  comes  the  mother  of  the  purchaser,  Elizabeth  Webb 
and  the  (28thly)  (supposing  her  to  be  alive),  w^ith  respect  to 

ancestors.  whom  the  same  process  is  to  be  pursued  as  has  before 
been  gone  over  wath  respect  to  Joseph  Brown,  the 
purchaser's  father.  On  her  death,  her  issue  by  John 
Jones  (29thly)  will  accordingly  next  succeed,  as  repre- 
senting her,  by  the  fourth  rule,  agreeably  to  the  declara- 
tion as  to  the  place  of  the  half  blood  contained  in  the 
seventh  rule.    Such  issue  becoming  extinct,  the  nearest 

(/)  See  Jarman  &  Bythewood's  Conveyuucin^,  by  Sweet,  vol.  i.  146, 
note  (a). 
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male  maternal  ancestor  is  the  purchaser's  maternal 
grandfather,  William  Webb  (SOthly),  whose  issue 
(Slstly)  will  be  entitled  to  succeed  him.  Such  issue 
failing,  the  whole  line  of  male  maternal  ancestors  and 
their  descendants  must  be  exhausted,  by  the  sixth  rule, 
before  any  of  the  female  maternal  ancestors,  or  their 
heirs,  can  find  admission ;  and  when  tlie  female  maternal 
ancestors  are  resorted  to,  the  mother  of  the  more  remote 
male  maternal  ancestor,  and  her  heirs,  is  to  be  preferred, 
by  the  eighth  rule,  to  the  mother  of  the  less  remote 
male  maternal  ancestor,  and  her  heirs.  The  course  to 
be  taken  is,  accordingly,  precisely  the  same  as  in  pur- 
suing the  descent  through  the  paternal  ancestors  of  the 
purchaser.  In  the  present  table,  therefore,  Harriet 
Tibbs  (32ndly),  the  maternal  grandmother  of  the  pur- 
chaser, is  the  person  next  entitled,  no  claimants  ap- 
I)earing  whose  title  is  preferable  ;  and,  should  she 
be  dead,  her  heirs  will  be  entitled  next  after  her.  On 
the  failure  of  the  heirs  of  the  purchaser,  the  person  last 
entitled  is,  as  we  have  seen  (m),  to  be  substituted  in  his 
place,  and  the  same  course  of  investigation  is  again  to 
be  pursued  with  respect  to  the  person  last  entitled  as 
has  already  been  pointed  out  with  respect  to  the  last 
purchaser.  And  if  there  should  be  no  heirs  of  the  Escheat. 
person  last  entitled,  as  well  as  of  the  purchaser,  the 
land  will  escheat  to  the  lord  of  the  fee,  as  has  been 
previously  explained  (/?). 

It  should  be  carefully  borne  in  mind,  that  the  above-  Rules  of  de- 
mentioned  rules  of  descent  apply  exclusively  to  estates  ap^l^o  per- 
in  land,  and  to  that  kind  of  property  which  is  denomi-  sonal  estate. 
nated  i-eal,  and  have  no  application  to  money  or  other 
personal  estate,  which  is  distributed  on  intestacy  in  a 
manner  which  the  reader  will  find  explained  in  the 
author's  treatise  on  the  law  of  personal  property  (r>). 

(m)  Ante,  p.  229.  (o)  Page  458,  15th  ed. 

(n)  AiUe.  {).  55. 
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Descent  of 
real  estate 
vested  in  sole 
trustee  or 
mortgagee. 


An  exception  to  the  law  of  descent  was  made  in  case 
of  the  death,  after  the  year  1881  {p),  of  a  sole  trustee 
or  mortgagee  of  freeholds.  For  by  the  Conveyancing 
Act  of  1881  {q)y  where  a  freehold  estate  or  interest  of 
inheritance,  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  person  solely,  the  same  shall  on  his  death,  not- 
withstanding any  testamentary  disposition,  devolve  to 
his  personal  representatives,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them.  This  enact- 
ment still  regulates  the  devolution  of  freehold  estates  in 
fee  simple  vested  in  any  one  solely  upon  trust  or  by  way 
of  mortgage,  the  Land  Transfer  Act,  1897  (r),  applying 
only  to  the  real  estate  to  which  a  deceased  person  was 
entitled  for  his  own  use,  and  not  as  trustee  or  mortgagee. 


Succession 
and  Estate 
Dutv. 


Heirs  are  now  charged  with  succession  and  estate 
duty,  as  will  be  explained  in  the  next  chapter. 


{p)  By  stats.  37  k  38  Vict, 
e.  78,  8.  5,  and  38  &  39  Vict.  c.  87, 
s.  48,  if  any  pci-son  seised  of  any 
hereditament  in  fee  simple  as  u 
bare  trustee  died  intestate  be- 
tween the  7th  August,  1874, 
and  the  31st  December,  1881, 
the  same  vested  like  a  chattel 
real  in  his  legal  ]^rsonal  re^)re- 
sentative.  With  this  exception, 
iKjfore  the  year  1882,  the  fact, 
that  a  fee  was  held  subject  to 
a  trust  or  mortgage,    made    no 


difference  in  the  course  of  its 
descent  at  law.  See  atiUj  p.  188  : 
Wms.  Conv.  SUt.  17,  19,  171. 

iq)  Stat.  44  &  45  Vict  c.  41, 
s.  30,  amended  by  57  k  58  Vict, 
c.  46,  s.  88,  replacing  50  &  51 
Vict.  c.  73,  8.  45 :  see  Wnii 
Conv.  Stat.  170  —  176:  Jit 
ruling's  Trusts,  26  Ch.  D.  432  : 
lie  Parkers  Tnists,  1894,  1  CIi. 
707,  721,  722. 

(r)  AnUy  p.  213. 
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CHAPTER  X. 

OF  A   WILL   OF   LANDS. 

The  right  of  testamentary  alienation  of  lands  is  a 
matter  depending  upon  Act  of  Parliament.     We  have 
seen,  that  previously  to  the  reign  of  Henry  VIH.  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime  of 
the  owner,  descended,  on  his  death,  to  his  heir  at  law  (a). 
To   this   rule,  gavelkind  lands,  and  lands  in  a  few 
favoured  boroughs,  formed  exceptions ;  and  the  hard- 
ship of  the  rule  was  latterly  somewhat  mitigated  by  the 
prevalence  of  conveyances  to  nses ;  for  the  Court  of 
Chancery  allowed  the  vse  to  be  devised  by  will  (6).    But 
when  the  Statute  of  Uses  (c)  came  into  operation,  and 
all  uses  were  turned  into  legal  estates,  the  title  of  the 
heir  again  prevailed,  and  the  inconvenience  of  the  want 
of  testamentary  power  then  began  to  be  felt.  To  remedy 
this  inconvenience,  an  Act  of  Parliament  {cl),  to  which  statute  of 
we  have  before  referred  (e),  was  passed  six  years  after  ^'^^'^^• 
the  enactment  of  the  Statute  of  Uses,     By  this  Act, 
every  person  having  any  lands  or  hereditaments  holden 
in  socage,  or  in  the  nature  of  socage  tenure,  was  enabled 
by  his  last  will  and  testament  in  writing,  to  give  and 
devise  the  same  at  his  will  and  pleasure ;  and  those 
who  had  estates  in  fee  simple  in  lands  held  by  knight's 
service  were  enabled  in  the  same  way  to  give  and  devise 
two-third  parts  thereof.     When,  by  the  statute  of  12 
Car.  n.  c.  24  (/),   socage  was  made  the  universal 

(a)  AiUc^  p.  75.  Vlft"ied  by  statute  34  &  35  Hen. 

(b)  Ante,  p.  169.  VIIL  c.  6. 

(c)  SUt.  27  Hen.  VIIL  c.  10  ;  (e)  Ante,  p.  74. 
rt?ite,p.  171.  (/)  AiUe,  p.  54. 

{d)  8-2  Hen.    VIIL   c.    1,  ex- 
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tenure,  all  estate  in  fee  simple  became  at  once  devisable, 
being  then  holdeu  by  socage.  This  extensive  power  of 
devising  lands  by  a  mere  writing  unattested  was  soon 
The  statute  curtailed  by  the  Statute  of  Frauds  (//),  which  required 
^^  '  that  all  devises  and  bequests  of  any  lands  or  tenements, 
devisable  either  by  statute  or  the  custom  of  Kent,  or 
any  borough,  or  any  other  custom,  should  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence  and  by  his  express 
direction,  and  should  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor  by  three  or  four  credible 
witnesses,  or  else  they  should  be  utterly  void  and  of 
none  effect.  And  thus  the  law  continued  till  the  year 
WilJs  Act,  1837,  when  the  Wills  Act  was  passed  (//).  By  this  Act 
the  original  statute  of  Henry  YIII.  (i)  was  repealed, 
except  as  to  wills  made  prior  to  the  1st  of  January, 
1838.  and  the  law  was  altered  to  its  present  state.  This 
Act  permits  of  the  devise  by  will  of  every  kind  of  estate 
and  interest  in  real  property  which  would  otherwise 
devolve  to  the  heir  of  the  testator,  or,  if  he  became 
entitled  by  descent,  to  the  heir  of  his  ancestor  (A) ;  but 
enacts  (/),  that  no  will  shall  be  valid,  unless  it  shall  be 
in  writing,  and  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction  ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  tivo  or 
more  witnesses,  present  at  the  same  time  (in) ;  and  such 
witnesses  shall  attest,  and  shall  subscribe  the  will  in 
the  presence  of  the  testator.  One  would  have  thought 
that  this  enactment  was  sufficiently  clear,  especially 
that  part  of  it  which  directs  the  will  to  be  signed  at  the 

((f)  29  Car.  II.  c.  3,  s.  5.  lonl  of  the  fee. 

Oi)  Stat.  7  Will.  IV.  &  1  Vict.  {I)  Sect.  9. 

c.  26.  (wO  See  Re  Gnnstan,  7  P.   D. 

(t)  32  Hen.  VIII.  c.  1.  102;     WHght    v.    Sanderson.    9 

{k)  Stet.  7  Win.  IV.  &  1  Vict.  P.  D.  149  ;  DaitUree  A  Butchrr 

c.  26,8.  3.     Seea?i^<;,  p.  56,  n.  (i),  v.    Fasiilo^   13   P.    D.    67,   202: 

a.s  to  the  devise  of  land,  which  Wyatt  v.    Berry ^    1893,    P.    h ; 

would  otherwise   escheat  to  the  Bivicn  v.  SkirroWt  1902,  P.  3. 
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foot  or  end  thereof.  Some  very  careless  testators,  and 
very  clever  judges,  however,  contrived  to  throw  upon 
this  clause  of  the  Act  a  discredit  which  it  did  not  deserve. 
And  it  was  accordingly  supplemented  by  an  Act  of 
1852  (w),  declaring  that  several  positions  of  the  testator's 
signature,  which  are  enumerated  with  great  elaboration 
(and  all  of  which,  the  unlearned  reader  will  probably 
think,  might  well  have  been  considered  as  the  foot  or  end 
of  the  will  withhi  the  meaning  of  the  Wills  Act),  shall 
not  make  the  will  void ;  and  further  i^roviding  that  no 
signature  shall  give  effect  to  any  disposition  which  is 
underneath  or  follows  it,  or  was  inserted  after  it  was 
made. 

The  Statute  of  Frauds,  it  will  be  observed,  required  Who  may  i^e 
that  the  witnesses  should  be  credible ;  and,  on  the  point  ^^*^°^^'*' 
of  credibility,  the  rules  of  law  with  respect  to  witnesses 
were  formerly  very  strict ;  for  the  law  had  so  great  a 
dread  of  the  evil  influence  of  the  love  of  money,  that  it 
would  not  even  listen  to  any  witness  who  had  the  smallest 
pecuniary  interest  in  the  result  of  his  own  testimony. 
Hence,  under  the  Statute  of  Frauds,  a  bequest  to  a 
witness  to  a  will,  or  to  the  wife  or  husband  of  a  witness, 
prevented  such  witness  from  being  heard  in  support  of 
the  will;  and,  the  witness  being  thus  incredible,  the  will 
was  void  for  want  of  three  credible  witnesses.  By  an  Act 
of  Geo.  II.  (o),  a  witness  to  whom  a  gift  was  made  was 
rendered  credible,  and  the  gift  only  which  was  made  to 
the  witness  was  declared  void;  but  the  Act  did  not  extend 
to  the  case  of  a  gift  to  the  husband  or  wife  of  a  witness ; 
such  a  gift,  therefore,  still  rendered  the  whole  will 
void  ij)).  Under  the  Wills  Act,  however,  the  incom-  Wills  Act, 
potency  of  the  witness  at  the  time  of  the  execution  of 

(h)  Stat.  15  &  16  Vict.  c.  24  ;  (o)  Stat.  25  Geo.  II.  c.  (». 

.vee    Margary    v.     Uobinton^    12  {p)  Hatfield  w  Thoi'p,  5  B.  & 

P.    D.   8  ;   He  AnsUe,    1893,    P.  A.  589  ;  1  Jann.  Wills,   71,  72, 

2S3:     Royle    v.    HmriM,     1895,  4tli  ed.  ;  2  Str.  1255. 
P.  163. 
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Probate  of 
wills  of 
personalty. 


Wills  of  real 
estate. 


the  will,  or  at  any  time  afterwards,  is  not  sufficient  to 
make  the  will  invalid  (</) ;  and  if  any  person  shall  attest 
the  execution  of  a  will,  to  whom,  or  to  whose  wife  or 
husband,  any  beneficial  interest  whatsoever  shall  be 
given  (except  a  mere  charge  for  payment  of  debts),  the 
person  attesting  will  be  a  good  witness;  but  the  gift  of 
such  beneficial  interest  to  such  person,  or  to  the  wife 
or  husband  of  such  person,  will  be  void  (r).  Creditors, 
also,  are  good  witnesses,  although  the  will  should  con- 
tain a  charge  for  payment  of  debts  (s) ;  and  the  mere 
circumstance  of  being  appointed  executor  is  no  objection 
to  a  witness  (0-  By  subsequent  statutes  («),  the  rule 
which  excluded  the  evidence  of  witnesses  in  Courts  of 
Justice,  and  of  parties  to  actions  and  suits,  on  account 
of  interest,  was  very  properly  abolished ;  and  the  evidence 
of  interested  persons  is  now  received,  and  its  value  esti- 
mated according  to  its  worth ;  but  the  Wills  Act  is  not 
affected  by  these  statutes  (x). 

As  we  have  seen  (y),  wills  of  personal  estate  have 
always  been  required  to  be  proved,  formerly  in  the 
Ecclesiastical  Courts,  afterwards  in  the  Court  of  Pro- 
bate, and  now  in  the  High  Court  of  Justice.  But  no 
such  formality  was  required  to  establish  a  will  of  real 
estate,  and  the  Courts  of  Common  Law  alone  had  juris- 
diction on  all  questions  arising  on  the  validity  of  a  will 
of  real  estate  (z) ,  the  Ecclesiastical  Courts  and  the  Court 
of  Probate  having  no  j  urisdiction  to  gran  t  probate  of  a  will 
relating  to  real  estate  only  (a).  Wills  disposing  of  per- 
sonal as  well  as  real  estate  were  obliged  to  be  proved  as 

(q)  Stat.  7  Will.  IV.  &  1  Vict 


e.  26,  s.  14. 

(r)  Stnt.  7  Will.  IV.  &  1  Vict. 
0.  26,  8.  15.  See  Gimiet/  v. 
Gurney,  3  Drew.  208  :  Tern- 
})€9t  V.  Teinpeaty  2  K.  &  J.  635  ; 
Thorpe  v.  Bcstwick,  6  Q.  li.  D. 
311  ;  Re  Trotter,  1899,  1  Cli. 
764  ;  Aplin  v.  SUmey  1904,  1  Ch. 
543. 

[8)  Sect.  16. 

(0  Sect.  17. 


(w)  Stats.  6  &  7  Vict.  c.  86  ; 
14*  &  15  Vict.  c.  99,  amended  by 
16  *  17  Vict  c.  83. 

(ar)  Stats.  6  &  7  Vict.  c.  85, 
s.  1  ;  14  &  15  Vict.  c.  99,  s.  5. 

(y)  Ante,  p.  216. 

(z)  Bract,  fo.  401  a ;  Denn's 
case^  Cro.  Car.  115;  Ndter  v. 
Brett,  ibid,  891,  395  ;  Bac,  Abr. 
Prohibition  (L.  2). 

(a)  1  W^ms.  Exoi-s.  889. 7th  ed. ; 
301,  10th  ed.  ;  Re  JOnmmondj  2 
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being  wills  of  personalty  (b) ;  but  in  such  cases  the  original 
will  remained  the  only  evidence  available  at  common  law 
of  the  testator*s  devise,  the  Courts  of  Common  Law 
not  regarding  the  probate  copy  (c)  of  the  will  in  respect 
of  the  devised  realty  (d)»  although  the  probate  was  con- 
clusive evidence  of  the  will  as  to  the  testator's  per- 
sonalty (e).  But  now  by  the  Court  of  Probate  Act, 
1857  (/),  the  probate  of  a  will  is  admissible  as  evidence 
of  a  devise  of  real  estate  under  the  conditions  specified 
in  the  Act.  And  by  the  same  Act,  a  testator's  heir  at 
law  and  the  devisees  of  his  real  estate  might  be  cited  to 
attend  proceedings  in  the  Court  of  Probate  relating  to 
the  validity  of  a  will,  and  would  be  bound  by  such  pro- 
ceedings if  so  cited  or  otherwise  made  parties  thereto  (g). 
Since  1875  these  provisions  have  applied  to  proceedings 
in  the  High  Court  of  Justice  under  the  jurisdiction  then 
transferred  thereto  from  the  Court  of  Probate  (A) ;  so 
that  an  heir  at  law,  who,  being  also  one  of  a  testator's  next 
of  kin,  has  unsuccessfully  contested  the  validity  of  his 
will  as  a  disposition  of  personalty  in  proceedings  to 
obtain  probate  thereof,  cannot  afterwards  dispute  the 
will  as  devising  realty  in  an  action  brought  under  the 
High  Court's  common  law  jurisdiction  (i).  The  Land 
Transfer  Act,  1897  (A;),  now  provides  that  pjrobate  or 
letters  of  administration  may  be  granted  in  respect  of  real 

Sw.  &  Tr.  8 ;  iZe  Barden,  L.  R.  elough  v.   Oreenhougk,   L.   R.   2 

1  P.  &  M.  325 ;  JU  Booth,  L.  R.  Q.  B.  612. 

3  P.  &  M.  177  ;  Re  Tomlinsojiy  6  {g)  Stat.  20  k  21  Vict.  c.  77, 

P.   D.  209;  lie  Hombuekle,  15  ss.   61—63.     See  Sugden  v.  St. 

P.  D.  149.  Leo7iarda,  1  P.  D.  154,  236.  These 

(6)  See  Partridge's  caae,  2  Salk.  provisions   apply  only   to    wills 

552  ;  Anon,,  3  Salk.  22 ;  1  Wms.  executed  since  and  iu  accordance 

Excrs.  389,  7th  ed.  with  the  Wills  Act ;  Campbell  v. 

Cc)  Ante,  p.  216.  Lucy,  L.  R.  2  P.  &  M.  209. 

(<0  J>oe  d.  Ash  v.  Calvei-t,  2  {h)  Stots.  36  k  37  Vict.  c.  66, 

Camp.  389  ;  Taylor  on  Evidence,  ss.  3,  4,  16  ;  37  &  38  Vict.  c.  83  ; 

§  1565  A.  ante,  p.  164  ;  Wins.  Pers.  Prop. 

{e)  Allen  v.  Dundas,  8  T.  R.  141,  192,  427,  15th  ed. 
125.  (i)  Beardsley     v.     Beardsley, 

(/)  Stat.  20  k  21  Vict.  c.  77,  1899,  1  Q.  B.  746. 
88.  62,  64,  65  ;  see  Taylor  on  Evi-  {k)  Stat.  60  k  61  Vict.  c.  65, 

deuce,  §§  1565  A,  B,  G  :  Barra-  s.  1  (3) ;  see  also  8.  2  (4). 

W.R.P.  16 
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estate  only,  although  there  is  no  personal  estate.  This 
confers  jurisdiction  to  grant  probate  of  wills  of  realty 
only ;  but  where  such  wills  contain  no  appointment  of 
executors  or  other  disposition  of  the  testator's  personalty, 
it  does  not  appear  necessary  to  prove  them  (Z). 


Revocation 
of  a  will. 


By  burning, 


So  much,  then,  for  the  power  to  make  a  will  of  lands, 
and  for  the  formalities  with  which  it  must  be  accom- 
panied. A  will,  it  is  well  known,  does  not  take  effect 
until  the  decease  of  the  testator.  In  the  meantime,  it 
By  marriage,  may  be  revoked  in  various  ways ;  as  by  the  marriage  of 
either  a  man  or  a  woman  (m) ;  though,  before  the  Wills 
Act,  the  marriage  of  a  man  was  not  sufficient  to  revoke 
his  will,  unless  he  also  had  a  child  born  (n),  A  will 
may  also  be  revoked  by  burning,  tearing,  or  otherwise 
destroying  the  same,  by  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  direction,  with  the  intention 
of  revoking  the  same  (o).  But  the  Wills  Act  enacts  (p) 
that  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  any 
effect  (except  so  far  as  the  words  or  effect  of  the  will, 
before  such  alteration,  shall  not  be  apparent  (9)),  unless 
such  alteration  shall  be  executed  in  the  same  manner  as 
a  will;  but  the  signature  of  the  testator,  and  the  sub- 
scription of  the  witnesses,  may  be  made  in  the  margin, 
or  on  some  other  part  of  the  will,  opposite  or  near  to 


(I)  See  ante,  p.  240,  n.  (a). 

(m)  Stot.  7  Will.  IV.  k  1  Vict, 
c.  26,  8.  18.  "Except  a  will 
made  in  exercise  of  a  power  of 
appointment,  when  tke  real  or 
|)er8onal  estate  thereby  appointed 
wonld  not,  in  default  of  such 
appointment,  pass  to  his  or  her 
heir,  customary  heir,  executor 
or  administrator,  or  the  person 
entitled,  as  his  or  her  next  of 
kin,  under  the  Statute  of  Dis- 
tributions." He  Fenwick,  L.  R. 
1  P.  &  M.  819  ;  Be  BusseU,  15 
P.  D.  111. 

(»)  1  Jarm.  Wills,  122,  4th  ed. 
See  Maraton   v.    Roe  d.   lox,   8 


A.  k  E.  14. 

(0)  Stat  7  Will.  IV.  &  1  Vict, 
c.  26,  8  20.  There  must  be  both 
actual  destruction  and  intent  to 
destroy ;  Andrew  v.  3foUey,  12 
C.  B.  N.  S.  514;  Cheese  v. 
Lovejoy,  2  P.  D.  251  ;  MilU  t. 
Millward,  16  P.  D.  20  ;  Stamford 
V.  White,  1901,  P.  46;  Dixon 
V.  Solicitor  to  Treasury,  1905, 
P.  42  ;  and  see  Atkin9on  y.  Morris, 
1897,  P.  40. 

(p)  Sect.  21 ;  Re  Hay,  1904, 
1  Ch.  317. 

iq)  See  Ffiiuh  t.  Combe,  1894, 
P.  191 ;  Re  Brasier,  1899,  P.  36. 
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such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 

memorandum  referring  to  such  alteration,  and  written 

at  the  end  or  some  other  part  of  the  will.    A  will  may  By  writing 

also  be  revoked  by  any  writing,  executed  in  the  same  cuted!^^" 

manner  as  a  will,  and  declaring  an  intention  to  revoke, 

or  by  a  subsequent  will  or  codicil  (r),  to  be  executed  as  Bjsubse- 

before.    And  where  a  codicil  is  added,  it  is  considered  ^^^°*,T^., 

as  part  of  the  will ;  and  the  disposition  made  by  the     ^ 

will  is  not  disturbed  further  than  is  absolutely  necessary 

to  give  effect  to  the  codicil  («). 

The  above  are  the  only  means  by  which  a  will  can  now  Subsequent 
be  revoked;  unless,  of  course,  the  testator  choose  after-  ^^^^  ^°°' 
wards  to  part  with  any  of  the  property  comprised  in  his 
will,  which  he  is  at  perfect  liberty  to  do.  In  this  case 
the  will  is  revoked,  as  to  the  property  parted  with,  if  it 
does  not  find  its  way  back  to  the  testator,  so  as  to  be  his 
at  the  time  of  his  death.  Under  the  Statute  of  Hen. 
YIII.  a  will  of  lands  was  regarded  in  the  light  of  a 
present  conveyance,  to  come  into  operation  at  a  future 
time,  namely,  on  the  death  of  the  testator  (t).  And  if  a 
man,  having  made  a  will  of  his  lands,  afterwards  dis- 
posed of  them,  they  would  not,  on  returning  to  his 
possession,  again  become  subject  to  his  will,  without 
a  subsequent  republication  or  revival  of  the  will  (u). 
But,  under  the  Wills  Act,  no  subsequent  conveyance 
shall  prevent  the  operation  of  the  will,  with  respect  to 
such  devisable  estate  or  interest  as  the  testator  shall 
have  at  the  time  of  his  death  (x).  In  the  same  manner,  After-pur- 
the  old  statute  was  not  considered  as  enabling  a  person 
to  dispose  by  will  of  any  lands,  except  such  as  he  was 
possessed  of  at  the  time  of  making  his  will :  so  that 

(r)  SUt.  7  Will.  IV.  &  1  Vict.  139,  6th  ed. 

<5.  26,  8.  20.     See  Sellier  v.  ffel-  (t)  See  P.  k  M.  Hist.  Eng.  Law, 

lier,  9  P.  D.  237  ;  Re  Gosling,  11  ii.  813. 

P.  D.  79 ;  J2«  Hodgkinsm,  1893,  (u)  1  Jarm.   Wills,    147,   198, 

P.  339  ;  AtHnaon  v.  Morris,  1897,  4th  ed. 

P.  40  ;  CadeU  v.  WiUocks,  1898,  (x)  Stot.  7  Will.  IV.  k  1  VicL. 

p.  21.  c.  26,  8.  23. 

(s)  1  Jarm.  Wills,  176,  4th  ed. ; 

16—2 


chased  lands. 
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lands  purchased  after  the  date  of  the  will  could  not  be 
affected  by  any  of  its  dispositions,  but  descended  to  the 
heir  at  law  (3/).     This  also  is  altered  by  the  Wills  Act, 
A  will  now       which  enacts  (z)  that  every  will  shall  be  construed,  with 
thr^th^of     J^Gfer^J^ce  to  the  property  comprised  in  it,  to  speak  and 
the  testator,     take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.     So  that  every  man  may  now 
dispose,  by  his  will,  of  all  such  landed  property,  or  real 
estate,  as  he  may  hereafter  possess,  as  well  as  that 
which  he  now  has.    Again,  the  result  of  the  old  rule, 
that  a  will  of  lands  was  a  present  conveyance,  was,  that 
a  general  devise  by  a  testator  of  the  residue  of  his  lands 
was,  in  effect,  a  specific  disposition  of  such  lands  and 
such  only  as  the  testator  then  had,  and  had  not  left  to 
General  any  one  else  (a),    A  general  residuary  devisee  was  a 

d?vb^^^  devisee  of  the  lands  not  otherwise  left,  exactly  as  if  such 
lands  had  been  given  him  by  their  names.  The  conse- 
quence of  this  was,  that  if  any  other  persons  to  whom 
lands  were  left  died  in  the  lifetime  of  the  testator,  the 
residuary  devisee  had  no  claim  to  such  lands,  the  gift  of 
which  thus  failed ;  but  the  lands  descended  to  the  heir 
at  law.  This  rule  is  altered  by  the  Act,  under  which  (6), 
unless  a  contrary  intention  appear  by  the  will,  all  real 
estate  comprised  inany  devise,  which  shall  fail  by  reason 
of  the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any)  contained  in  the  will. 

A  lapse.  This  failure  of  a  devise,  by  the  decease  of  the  devisee 

in  the  testator's  lifetime,  is  called  a  lapse ;  and  this 
lapse  is  not  prevented  by  the  lands  being  given  to  the 

(y)  1  Jarm.  Wills,  645,  4th  ed.  (a)  1  Jarni.  WUls,  646,  4th  ed. 

(s)  Slat  7  WiU.  IV.  &  1  Vict.  (b)  Stat.  7  Will.  IV.  and  1  Vict 

c.  26,  8.  24  ;  Ife  Portal  and  Lamb,  c.    26,  s.   25;  Mason  v.  O^dm,, 

30  Ch.  D.  50.  1903,  A.  C.  1. 


OF   A  WILL  OF  LANDS.  245 

devisee  and  his  heirs ;  and  in  the  same  way,  before  the 

Wills  Act,  a  gift  to  the  devisee  and  the  hdrs  of  his  body 

would  not  carry  the  lands  to  the  heir  of  the  body  of  the 

devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 

of  the  testator  (c).     For  the  terms  heirs  and  heirs  of  the 

body  are  words  of  limitation  merely ;  that  is,  they  merely 

mark  out  the  estate,  which  the  devisee,  if  living  at  the 

testator's  death,  would  have  taken, — in  the  one  case  an 

estate  in  fee  simple,  in  the  other  an  estate  tail ;  and  the 

heirs  are  no  objects  of  the  testator's  bounty,  further  than 

as  connected  with  their  ancestor  (rf).     Two  cases  have.  No  lapse  now 

however,  been  introduced  by  the  Wills  Act,  in  which  ^"  ^^  ^ 

the  devise  is  to  remain  unaffected  by  the  decease  of  the 

devisee  in  the  testator's  lifetime.     The  first  case  is  that  Estate  tail. 

of  a  devise  of  real  estate  to  any  person  for  an  estate  tail ; 

in  which  case,  if  the  devisee  should  die  in  the  lifetime 

of  the  testator,  leaving  issue  who  would  be  inheritable 

under  such  entail,  and  any  such  issue  shall  be  living  at 

the  death  of  the  testator,  such  devise  shall  not  lapse, 

but  shall  take  effect  as  if  the  death  of  such  person  had 

happened  immediately  after  the  death  of  the  testator, 

unless  a  contrary  intention  shall  appear  by  the  will  {e). 

The  other  case  is  that  of  the  devisee  being  a  child  or  Devise  to 

issue  of 

other  issue  of  the  testator  dying  in  the  testator's  lifetime  testator. 
and  leaving  issue  any  of  whom  are  living  at  the  testator's 
death.     In  this  case,  unless  a  mere  life  estate  shall  have 
been  left  to  the  de\dsee,  the  devise  shall  not  lapse,  but 
shall  take  effect  as  in  the  former  case  (/). 

The  construction  of  wills  is  the  next  object  of  our  Constraction 
attention.    In  construing  wills,  the  Courts  have  always 
borne  in  mind,  that  a  testator  may  not  have  had  the 

(c)  Hodgson  and  Wife  v.  Am-  Prop.  448,  15th  ed.  :  Johnson  v. 

hrohSf  1  Dougl.  337.  Johnson,  8  Hare,  157  ;  Ecdes  v. 

(rf)  Plowd.   345  ;  1  Kep.  105  ;  Cheyne,  2  Kay  &  J.  676  ;  GHjgUhs 

1  Jarin.  Wills.  838,  4th  ed.  v.  Cfale,  12  Sim.  854  ;  Eager  v. 

(<j)  Stat.  7  Will.  IV.  &  1  Vict.  FurnivaU,  17  Ch.  D.  115.    Estate 

c  26,  s.  32.  duty  attaches ;  lU  ScoU,  1901,  1 

(/)  Sect.  33.     Sec  Wms.  Pera.  K.  B.  228. 
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Intention  to 
be  observed. 


Technical 
rules. 

Example  of 
an  intended 
life  estate, 
held  to  be  an 
estate  tail. 


same  opportunity  of  legal  advice  in  drawing  his  will,  as 
he  would  have  had  in  executing  a  deed.  And  the  first 
great  maxim  of  construction  accordingly  is,  that  the 
intention  of  the  testator  ought  to  be  observed  (g).  The 
decisions  of  the  Courts,  in  pursuing  this  maxim,  have 
given  rise  to  a  number  of  subsidiary  rules,  to  be  appUed 
in  making  out  the  testator's  intention ;  and  when  doubts 
occur,  these  rules  are  always  made  use  of  to  determine 
the  meaning ;  so  that  the  true  legal  construction  of  a 
will  is  occasionally  different  from  that  which  would  occur 
to  the  mind  of  an  unprofessional  reader.  Certainty 
cannot  be  obtained  without  uniformity,  nor  uniformity 
without  rule.  Kules,  therefore,  have  been  found  to  be 
absolutely  necessary ;  and  the  indefinite  maxim  of 
observing  the  intention  is  now  largely  qualified  by  the 
numerous  decisions  which  have  been  made  respectiog 
all  manner  of  doubtful  points,  each  of  which  decisions 
forms  or  confirms  a  rule  of  construction,  to  be  attended 
to  whenever  any  similar  difiSculty  occurs.  It  is,  indeed, 
very  questionable,  whether  this  maxim  of  observing  the 
intention,  reasonable  as  it  may  appear,  has  been  of  any 
service  to  testators ;  and  it  has  certainly  occasioned  a 
great  deal  of  trouble  to  the  Courts.  Testators  have 
imagined  that  the  making  of  wills,  to  be  so  leniently 
interpreted,  is  a  matter  to  which  anybody  is  competent ; 
and  the  consequence  has  been  an  immense  amount  of 
litigation,  on  all  sorts  of  contradictory  and  nonsensical 
bequests.  An  intention,  moreover,  expressed  clearly 
enough  for  ordinary  apprehensions,  has  often  been 
defeated  by  some  technical  rule,  too  stubborn  to  yield 
to  the  general  maxim,  that  the  intention  ought  to  be 
observed.  Thus,  in  one  case  (h),  a  testator  declared  his 
intention  to  be,  that  his  son  should  not  sell  or  dispose 
of  his  estate  for  longer  time  than  his  life,  and  to  that 


(g)  80  Ass.  183  a ;  Y.  B. 
9  JSen.  VI.  24  b ;  Litt.  s.  686 ; 
Perk.  s.  655  ;  2  Black.  Comni. 
381. 


(Ji)  Perrin  v.  Blake,  4  Burr. 
2579,  1  W.  Bl.  672,  1  Dou«l. 
343. 
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intent  be  devised  the  same  to  his  son  for  his  life,  and 
after  his  decease  to  the  heirs  of  the  body  of  his  said 
son.  The  Court  of  King's  Bench  held,  as  the  reader 
woald  no  doubt  expect,  that  the  son  took  only  an  estate 
for  his  life ;  but  this  decision  was  reversed  by  the  Court 
of  Exchequer  Chamber,  and  it  is  now  well  settled  that 
the  decision  of  the  Court  of  King's  Bench  was  erro- 
neous] (t).  The  testator  unwarily  made  use  of  technical 
terms,  which  always  require  a  technical  construction. 
In  giving  the  estate  to  the  son  for  life,  and  after  his 
decease  to  the  heirs  of  his  body,  the  testator  had,  in 
effect,  given  the  estate  to  the  son  and  the  heirs  of  his 
body.  Now  such  a  gift  is  an  estate  tail ;  and  one  of 
the  inseparable  incidents  of  an  estate  tail  is,  that  it  may 
be  barred  in  the  manner  already  described  (A:).  The 
son  was,  therefore,  properly  entitled,  not  to  an  estate 
for  life  only,  but  to  an  estate  tail,  which  would  at  once 
enable  him  to  dispose  of  the  lands  for  an  estate  in  fee 
simple.  In  contrast  to  this  case  are  those  to  which  we 
have  before  adverted,  in  the  chapter  on  estates  for  life  (Q. 
In  those  cases,  an  intention  to  confer  an  estate  in  fee  An  intended 
simple  was  defeated  by  a  construction,  which  gave  only  hdd  to^be 
an  estate  for  life ;  a  gift  of  lands  or  houses  to  a  person  only  an  estate 
simply,  without  words  to  limit  or  mark  out  the  estate 
to  be  taken,  was  held  to  confer  a  mere  life  interest. 
But,  in  such  cases,  the  Courts,  conscious  of  the  pure 
technicality  of  the  rule,  were  continually  striving  to 
avert  the  hardship  of  its  effect,  by  laying  hold  of  the 
most  minute  variations  of  phrases,  as  matter  of  excep- 
tion. Doubt  thus  took  the  place  of  direct  hardship ; 
till  the  legislature  thought  it  time  to  interpose.  As  we 
have  seen,  a  remedy  was  provided  by  the  Wills  Act  (m),  WiUs  Act. 
which  enacts  (n)  that  where  any  real  estate  shall  be 
devised  to  any  person,  without  any  words  of  limitation, 

(t)  Fearne,  C.  I?.  147—172.  (m)  7  Will.  IV.  k  1  Vict.  c.  26. 

\h)  AnU,  p.  98.  («)  Sect.  28. 

(0  AnU,  p.  111. 
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such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest,  which  the  testator 
had  power  to  dispose  of  by  will,  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will. 
In  these  cases,  therefore,  the  rule  of  law  has  been  made 
to  give  way  to  the  testator's  intention ;  but  the  case 
above  cited,  in  which  an  estate  tail  was  given  when  a 
life  estate  only  was  intended,  is  sufficient  to  show,  that 
rules  still  remain  which  give  to  certain  phrases  such 
a  force  and  effect  as  can  be  properly  directed  by  those 
only  who  are  well  acquainted  with  their  power. 

Gift  in  case  Another  instance  of  the  defeat  of  intention  arose  in 
Mdttiout  issue.  *^®  ^^^^  ^*  ^  8^^^  ^'  lands  to  one  person,  "  and  in  case 
he  shall  die  without  issue,"  then  to  another.  The 
Courts  interpreted  the  words,  ''in  case  he  shall  die  with- 
out issue,"  to  mean  ''in  case  of  his  death,  and  of  the 
failure  of  his  issue ;  "  so  that  the  estate  was  to  go  over 
to  the  other,  not  only  in  case  of  the  death  of  the  former, 
leaving  no  issue  living  at  his  decease,  but  also  in  the 
event  of  his  leaving  issue,  and  his  issue  afterwards 
failing,  by  the  decease  of  all  his  descendants.  The 
Courts  considered  that  a  man  might  properly  be  said 
to  be  "dead  without  issue,"  if  he  had  died  and  left 
issue,  all  of  whom  were  since  deceased  ;  quite  as  much 
as  if  he  had  died,  and  left  no  issue  behind  him.  In 
accordance  with  this  view,  they  held  such  a  gift  as  above 
mentioned  to  be,  by  implication,  a  gift  to  the  first  person 
and  his  issue,  with  a  remainder  over,  on  such  issue 
failing,  to  the  second.  This  was,  in  fact,  a  gift  of  an 
Such  a  gift  estate  tail  to  the  first  party  (o) ;  for  an  estate  tail  is  just 
^tate^L*"  such  an  estate  as  is  descendible  to  the  issue  of  the  party, 
and  will  cease  when  he  has  no  longer  heirs  of  his  body, 
that  is,  when  his  issue  fails.  Had  there  been  no  power 
of  barring  entails,  this  would  no  doubt  have  been  a  most 
effectual  way  of  fulfilling  to  the  utmost  the  testator's 

(o)  1  Jarm.  Wills,  554,  4th  ed.  ;  Ma^hell  v.  Weeding,  8  Sim.  4,  7. 
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intention.  But,  as  we  have  seen,  every  estate  tail  in 
possession  is  liable  to  be  barred  and  turned  into  a  fee 
simple,  at  the  will  of  the  owner.  With  this  legal  incident 
of  such  an  estate,  the  Courts  considered  that  they  had 
nothing  to  do;  and  by  this  construction,  they  accordingly 
enabled  the  first  devisee  to  bar  the  estate  tail  which 
they  adjudged  him  to  possess,  and  also  the  remainder 
over  to  the  other  party.  He  thus  was  enabled  at  once  intention 
to  acquire  the  whole  fee  simple,  contrary  to  the  inten-  ®^^*^- 
tion  of  the  testator,  who  most  probably  had  never  heard 
of  estates  tail,  or  of  the  means  of  barring  them.  This 
rule  of  construction  had  been  so  long  and  firmly  estab- 
lished, that  nothing  but  the  power  of  Parliament  could 
effect  an  alteration.  This  was  done  by  the  Wills  Act,  wiUs  Act. 
which  directs  (p)  that  in  a  will  the  words  "  die  without 
issue,"  and  similar  expressions,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at 
the  death  of  the  party,  and  not  an  indefinite  failure  of 
issue ;  imless  a  contrary  intention  shall  appear  by  the 
will,  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift  being,  without  any  implica- 
tion arising  from  such  words,  a  gift  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise. 

From  what  has  been  said  it  will  appear  that,  before 
the  above-mentioned  alteration,  an  estate  tail  might  have 
been  given  by  will,  by  the  mere  implication,  arising  from  impUcation. 
the  apparent  intention  of  the  testator,  that  the  land 
should  not  go  over  to  any  one  else,  so  long  as  the  first 
devisee  had  any  issue  of  his  body.  In  the  particular 
elass  of  cases  to  which  we  have  referred,  this  implication 
is  now  excluded  by  express  enactment.  But  the  general 
principle  by  which  any  kind  of  estates  may  be  given  by 
will,  whenever  an  intention  so  to  do  is  expressed,  or 
clearly  implied,  still  remains  the  same.  In  a  deed,  tech- 
nical words  are  always  required ;  to  create  an  estate  tail 

p)  Sect.  29  ;  see  7?e  Edwards,  1894,  3  Ch.  644. 
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by  a  deed,  it  is  necessary,  as  we  have  seen  (q),  that  the 
word  heirs,  coupled  wdth  icards  of  proa-eation,  such  as 
heirs  of  the  body,  or  the  words  in  tail  shall  be  made  use 
of.  So,  we  have  seen  that,  to  give  an  estate  in  fee  simple, 
it  is  necessary,  in  a  deed,  to  use  the  word  heirs,  or  the 
words  in  fee  simple  (r),  as  words  of  limitation,  to  limit 
or  mark  out  the  estate.  But  in  a  will,  a  devise  to  a 
person  and  his  seed  (s),  or  to  him  and  his  issue  (t),  and 
many  other  expressions,  are  sufficient  to  confer  an  estate 
tail ;  and  a  devise  to  a  man  and  his  heirs  male,  which 
in  a  deed  would  be  held  to  confer  a  fee  simple  (u),  in  a 
will  gives  an  estate  in  tail  male  {x) ;  for  the  addition  of 
the  word  '^  male,"  as  a  qualification  of  heirs,  shows  that 
a  class  of  heirs,  less  extensive  than  heirs  general,  w&b 
intended  {y) ;  and  the  gift  of  an  estate  in  tail  male,  to 
which,  in  a  will,  words  of  procreation  are  unnecessary, 
is  the  only  gift  which  at  all  accords  with  such  an  inten- 
tion. So,  even  before  the  enactment  directing  that  a 
devise  without  words  of  limitation  shall  be  construed  to 
pass  a  fee  simple,  an  estate  in  fee  simple  was  often  held 
to  be  conferred,  without  the  use  of  the  word  heirs.  Thus, 
such  an  estate  was  given  by  a  devise  to  one  iafee  simple, 
or  to  him /or  ever,  or  to  him  and  his  assigns  for  ever  (z), 
or  by  a  devise  of  all  the  testator's  estate,  or  of  all  his 
pi'operty,  or  all  his  inheritance,  and  by  a  vast  number  of 
other  expressions,  by  which  an  intention  to  give  the  fee 
simple  could  be  considered  as  expressed  or  implied  (a). 


(Jpes  and 
trusts. 


The  doctrine  of  uses  and  trusts  applies  as  well  to  a 
will  as  to  a  conveyance  made  between  living  parties. 
Thus  a  devise  of  lands  to  A.  and  his  heirs  to  the  use  of 


{q)  Ante,  pp.  3  45,  202. 

(r)  AiUe,  pp.  145,  202. 

(s)  Co.  Litt.  9  b ;  2  Black. 
Comxn.  115. 

(0  Martin  v.  Stoannell,  2  Beav. 
249  ;  2  Jarm.  Wills,  412,  4tli  cd., 
1258,  5th  ed. 

(tt)  AiUe,  p.  146. 


(x)  Co.  Litt  27  a;  2  Black. 
Coinm.  115. 

{y)  2  Jarm.  Wills,  824, 4th  ed. ; 
1169,  5th  ed. 

(2)  Co.  Litt  9  b ;  2  Black. 
Comm.  108. 

(«)  2  Jarm.  Wills,  274  sq., 
4th  ed. 
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6.  and  his  heirs,  upon  certain  trasts  to  be  performed  by 
B.,  will  vest  the  legal  estate  in  fee  simple  in  B. ;  and 
the  Court  will  compel  him  to  execute  the  trust ;  unless 
indeed,  he  disclaim  the  estate,  which  he  is  at  perfect 
liberty  to  do  (6).  But,  if  any  trust  or  duty  should  be 
imposed  upon  A.,  it  will  then  become  a  question,  on  the 
construction  of  the  will,  whether  or  not  A.  takes  any 
legal  estate ;  and,  if  any,  to  what  extent.  If  no  trust  or 
duty  is  imposed  on  him,  he  is  a  mere  instrument  for 
conveying  the  legal  estate  to  B.,  filling  the  same  passive 
office  as  a  person  to  whom  a  feoffment  or  conveyance  has 
been  made  to  the  use  of  another  (c).  From  a  want  of 
acquaintance  on  the  part  of  testators  with  the  Statute  of 
Uses  (d) ,  great  difficulties  have  frequently  arisen  in  deter- 
mining the  nature  and  extent  of  the  estates  of  trustees 
under  wills.  In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
absolutely  necessary  for  the  purposes  of  their  trust. 
But  this  doctrine  having  frequently  been  found  incon- 
venient, provision  has  been  made  in  the  Wills  Act  (e), 
that, under  certain  circumstances,  not  always  to  be  easily 
explained,  the  fee  simple  shall  pass  to  the  trustees,  in- 
stead of  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied. 

The  above  examples  may  serve  as  specimens  of  the  Danger  of 
great  danger  a  person  incurs,  who  ventures  to  commit  the  ll^i^uL^^ 
destination  of  his  property  to  a  document  framed  in 
ignerance  of  the  rules,  by  which  the  effect  of  such  docu- 
ment must  be  determined.  The  Wills  Act,  by  the 
alterations  above  mentioned,  has  effected  some  improve- 
ment ;  but  no  Act  of  Parliament  can  give  skill  to  the 

(6)  Nieloson  v.   TFordsworlh,  2  166  ;  ife  Brooke,  1894,  1  Ch.  43  ; 

Swanat.  365,  19  R.  R.  86  ;  Urch  see  ajile,  pp.  173,  203,  204. 

V.  Walker,  8  My.  &  Cr.  702  ;  Sig-  (rf)  27  Heu.  Vlll.  c.  10  ;  aiUe, 

gers  v.  Evajis,  5  E.  &  B.  367,  380.  p.  171. 

(c)  2  Jarm.  Wills,  290—292,  (c)  Stat.  7  WUl.  IV.  &  1  Vict. 

4th   ed.,    1137,    1139,  6th  ed. ;  c.  26,  ss.  30,  31. 
Baker  v.   WhUc,  L.  R.  20  Eq. 
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unpractised,  or  cause  everybody  to  attach  the  same 
meaning  to  doub'tful  words.  The  only  way,  therefore, 
to  avoid  doubts  on  the  construction  of  wills,  is  to  word 
them  in  proper  technical  language, — a  task  to  which 
those  only  who  have  studied  such  language  can  be 
expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  who 
is  his  heir  at  law,  it  is  provided  by  the  Inheritance 
Act  (/)  that  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent.  Such 
heir,  thus  taking  hj  purchase  (^),will  therefore  become 
the  stock  of  descent ;  and  in  case  of  his  decease  intestate, 
the  lands  will  descend  to  his  heir,  and  not  to  the  heir  of 
the  testator,  as  they  would  have  done  had  the  lands 
descended  on  the  heir.  Before  this  Act,  an  heir  to  whom 
lands  were  left  by  his  ancestor's  will  was  considered  to 
take  by  his  prior  title  of  descent  as  heir,  and  not  under 
the  will, — unless  the  testator  altered  the  estate  and 
limited  it  in  a  manner  different  from  that  in  which  it 
would  have  descended  to  the  heir  (/i). 

As  we  have  seen  (i),  in  the  case  of  testators  dying 
after  the  year  1897,  their  real  estate  vests  at  once  in 
their  executors,  notwithstanding  any  testamentary  dis- 
position thereof ;  and  the  executors  are  empowered  to 
dispose  of  the  same  to  raise  money  for  payment  of 
their  funeral  and  testamentary  expenses  and  debts  and 
their  legacies,  if  charged  on  their  real  estate;  and  the 
devisee  of  lands  takes  no  estate  therein  at  law,  though 
he  has  an  interest  in  them  in  equity,  until  the  executors 
have  either  assented  to  the  devise  in  his  favour  or  have 
expressly  conveyed  the  lands  to  him.  And  if  a  testator 
has  left  no  executor,  his  real  estate  will  vest  in  his  ad- 
ministrator cum  testumento  annexoy  who  will  have  the 


(/)  Stat.  8  &  4  Will.  IV.  c.  106, 
s.  3  ;  see  Strickland  v.  Strickland, 
10  Sim.  374  ;  Owen  v.  Gibbons, 
1902.  1  Ch.  636. 

(g)  Ante,  p.  221. 


{h)  Watk.  Descents,  174,  17« 
(229,  281,  4tli  ed.). 

(0  AuU.  pp.  29,  57,  74,  84,  85, 
109, 131, 137, 188, 187, 202,213, 218. 
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same  powers  in  all  respects  as  an  executor  (A;).     But  Devise  of  real 

where  a  testator  died  before  the  year  1898,  the  devise  of  fj^rly** 

his  real  estate  was  quite  independent  of  the  executors'  independent 

of  executoi » 
assent  or  interference,  unless  the  testator  should  either  assent. 

expressly  or  by  implication  have  given  his  executors  any 
estate  in  or  power  over  the  same.  In  modern  times,  how-  Charge  of 
ever,  the  doctrine  was  broached,  that  if  a  testator  had  ^®^*®* 
charged  his  real  estate  with  the  payment  of  his  debts, 
such  a  charge  gave   by  implication  a  power  to  his 
executors  to  sell  his  real  estate  for  the  payment  of  his 
debts.     The  author,  elsewhere,  attempted  to  show  that 
this   doctrine,  though   recognized  in  several  modern 
caseSy  was  inconsistent  with  legal  principles  (Z) ;  and  in 
this  he  was  supported  by  the  great  authority  of  Lord 
St.  Leonards  {in).     In  consequence,  however,  of  the 
difficulties  to  which  these  cases  gave  rise,  an  Act  was 
passed  by  which,  where  there  is  a  charge  of  debts  or 
legacies,  the  trustees  in  some  cases  and  in  other  cases 
the  executors  of  a  testator  were  empowered  to  sell  his 
real  estate  for  the  purpose  of  paying  such  debts  or 
legacies.      This  Act,  which  is  known  as  "Lord  St.  Where tms- 
Leonards'  Act"  (n),  provides  (o)  that  where,  by  any  will  J^^^igs^e 
that  shall  come  into  operation  after  the  passing  of  the  ^  pay  ^est^- 
Act,  the  testator  shall  have  charged  his  real  estate  or  legacies, 
any  specific  portion  thereof  with  the  payment  of  his  debts 
or  of  any  legacy,  and  shall  have  devised  the  estate  so 
charged  to  any  trustee  or  trustees  for  the  whole  of  his 
estate  or  interest  therein,  and  shall  not  have  made  any 
express  provision  for  the  raising  of  such  debts  or  legacy 
out  of  the  estate,  such  trustee  or  trustees  may,  notwith- 
standing any  trusts  actually  declared  by  the  testator, 

{h)  Wms.    Pars.    Prop.    456,  conferred  extend  to  all  persons 

15th  ed.  in  whom  the  estate  devised  shall 

(2)  See  the  Anthor*s  Essay  on  for  the  tiiue  being  be  vested  by 

Beal  Assets,  c.  6.  survivorship,  descent  or  devise, 

im)  Sag.  Pow.  120—122.  and  to  any  persons  appointed  to 

n)  Stat.  22  &  23  Vict.  c.  85,  succeed  to  the  trusteeship,  either 

passed  13th  August,  1859.  under  any  powers  in  the  will,  or 

(o)  Sect.  14.    The  powers  thus  by  the  Court ;  s.  15. 
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or  legacies. 


Devise  in  fee 
or  in  tail 
charged  with 
debts. 


Charges  of 
legacies  only. 


Charge  of 
debts. 


raise  such  debts  or  legacy  by  sale  or  mortgage  of  the 
lands  devised  to  them.  But  if  any  testator,  who  shall 
have  created  such  a  charge,  shall  not  have  devised  the 
hereditaments  charged  in  such  terms  as  that  his  whole 
estate  and  interest  therein  shall  become  vested  in  any 
trustee  or  trustees,  the  executor  or  executors  for  the  time 
being  named  in  his  will  (if  any)  shall  have  the  same 
power  of  raising  the  same  moneys  as  is  before  vested  in 
the  trustees  (p).  And  purchasers  or  mortgagees  were 
not  to  be  bound  to  inquire  whether  the  powers  thus  con- 
ferred have  been  duly  exercised  by  the  persons  acting  in 
exercise  thereof  (q).  But  these  provisions  were  not  to 
prejudice  or  affect  any  sale  or  mortgage  made  or  to  be 
made  in  pursuance  of  any  will  coming  into  operation 
before  the  passing  of  the  Act ;  nor  were  they  to  extend  to 
a  devise  to  any  person  in  fee  or  in  tail,  or  for  the  testator's 
whole  estate  and  interest,charged  with  debts  or  legacies; 
nor  were  they  to  affect  the  power  of  any  such  devisee  to 
sell  or  mortgage  as  he  or  they  might  by  law  then  do  (r). 
In  these  cases  the  law  was  that  the  devisee  might,  in  the 
exercise  of  his  inherent  right  of  alienation,  either  sell  or 
mortgage  the  lands  devised  to  him  ;  but  if  legacies  only 
were  charged  thereon,  the  purchaser  or  mortgagee  was 
bound  to  see  his  money  duly  applied  in  their  payment  (s) . 
If,  however,  the  testator's  debts  were  charged  on  the 
lands,  then,  whether  there  were  legacies  also  charged  or 
not,  the  practical  impossibility  of  obliging  the  purchaser 
or  mortgagee  to  look  to  the  payment  of  so  uncertain 
a  charge  exonerated  him  from  all  liability  to  do  more 
than  simply  pay  his  money  to  the  devisee  on  his  sole 
receipt  (t).  The  powers  given  by  this  Act  are  of  course 


p)  Sect.     16.      Such     power 

LI  from  time  to  time  devolve 

to  the  person  or  persons  (if  any) 

in  whom  the  executorship  shall 

i'or  the  time  being  be  vested. 

(q)  Sect.  17. 

(r)  Sect.  18.  See  Be  WiUtm,  2 
IMmes  L.  E.  448.  34  W.  R.  612  ; 
Re  Barrow  in  Furneas  Cewjwi.  and 


JRatolinson's  Contract^  1908, 1  Ch. 
339. 

(jb)  Horn  v.  Eorn^  2  Sim.  h 
Stu.  448 ;  Essay  on  Beal  Assets, 
p.  63. 

{t)  Essay  on  Real  Assets,  pp. 
62,  63 ;  Cor»er  v.  CaHwright, 
L.  R.  7  H.  L.  731. 
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practically  superseded,  in  the  case  of  testators  dying  after 
1897,  by  the  more  extensive  powers  over  real  estate  now 
conferred  on  executors  by  the  Land  Transfer  Act,1897  (u) ; 
but  they  remain  applicable  in  cases  of  death  before  1898. 

As  we  have  seen  (x),  under  the  Conveyancing  Act  of  Executors 

I10V7  tftkc 

1881,  freehold  estate  of  inheritance  vested  in  any  person  freeholds 
solely  upon  any  trust,  or  by  way  of  mortgage,  now  ^^  *^ 
devolves,  on  his  death,  to  his  personal  representatives,  mortgagee : 
And  the  same  Act  (y)  empowers  the  tenant's  personal  and  a  power 
representatives  to  convey  the  fee  simple  or  other  free-  freehoW^ 
hold  interest  descendible  to  his  heirs  general  in  any  ««***«  ^  ^  ^ 

,.,_  ...  «.ii  ii.        contracted  to 

land  for  the  purpose  of  givmg  eflFect  to  a  contract  for  be  sold. 
sale  thereof,  subsisting  at  his  death  and  enforceable 
against  his  heir  or  devisee  (z). 

Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or  ]]Y?l^,*" 
the  town  and  county  of  Kingston-upon-HuU,  must  be  and  York- 
duly  registered  in  the  county  register,  in  order  to  J^^t^J^ 
operate  as  a  complete  and  unavoidable  conveyance. 
For  the  Registry  Acts  for  those  places  (a)  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 
Britain,  or  within  three  years  after  the  death  of  every 
testator  dying  upon  the  seas  or  in  parts  beyond  the 
seas ;  otherwise  every  such  devise  by  will  should  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  (6). 
But  in  consequence  of  the  construction  placed  upon 
these  Acts  by  the  Courts  of  Equity  (c),  if  a  purchaser  or 
mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  notice  of  a  will 

(tt)  AnU,  pp.  21 8,  219.  c.  62  (6  Anne,  c.  85,  in  Ruff  head) ; 

(x)  ArUe,  pp.  189,  236.  8  Geo.  II.  c.  6,  s.  15.     See  anU, 

(y)  Stat.  44  k.  46  Vict.  c.  41,  p.  206;  Wms.  Conv.  Stat.  21— 23. 

a    4 ;    see    Wms.    Conv.    Stat.  (6)  CKadwick    v.    Tariur^    S4 

64—58.  Beav.  634,    L.    R.   1  Ch.   810; 

(2)  See  a^Ue,  p.  183.  Dart,  V.  &  P.  771,  6ch  ed. 

(a)  Stata.  7  Anue,  c.  20,  s.  8  ;  (c)  See  anU,  pp.^206,  207. 
2  Ac  3  Anne,  c.  4,  s.  20  ;  6  Anue, 
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New  enact- 
mentf  relief  to 
purchasers 
and  mort- 
gagees. 


Registration 
in  Yorkshire 
of  affidavit  of 
intestacy. 


devising  the  same  land,  he  could  not,  by  registering  his 
deed,  gain  any  priority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  (d).  The  Vendor  and 
Purchaser  Act,  1874  (<?),  provides  (/)  that,  where  the 
will  of  a  testator  devising  lands  in  Middlesex  or  York- 
shire has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  by  the  devisee,  or  by  some  one 
deriving  title  under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over,  any  assurance  from  the 
testator's  heir  at  law.  As  we  have  seen  ((/),  the  old 
Yorkshire  Registry  Acts  were  repealed  by  the  Yorkshire 
Eegistries  Act,  1884  (h).  By  this  Act,  wills  affecting 
lands  in  Yorkshire  inay  he  registered  thereunder  ;  and 
every  will  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  the  death  of  the 
testator,  if  the  date  of  registration  thereof  be  within, 
or  under  this  Act  to  be  deemed  to  be  within  (i),  a 
period  of  six  months  after  the  death  of  the  testator,  or 
according  to  the  date  of  registration  thereof,  if  such 
date  of  registration  be  not  within,  or  under  this  Act  to 
be  deemed  to  be  within,  such  period  of  six  months  (A). 
This  Act  also  provides  for  the  registration  of  an  affidavit 
of  intestacy  at  any  time  after  the  expiration  of  six 
months  from  the  death  of  a  person  holding  land  within 
Yorkshire  and  Kingston-upon-Hull ;  and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  been  duly 
registered,  any  assurance  for  valuable  consideration 
made  or  executed  by  any  person  who  would  be  em- 
powered to  make  or  execute  the  same  in  case  of  such 
intestacy,  and  duly  registered,  shall  have  priority  over 


{d)  Wms.  Conr.  Stat  28,  and 
n.  iqy 

(«)  Stat.  37  &  88  Vict,  c  78. 

(/)  Sect.  8.  See  Wms.  Conv. 
Stat.  21—24. 

(g)  Ante,  p.  207. 

(h)  Stat.  47  &  48  Vict.  c.  54, 
s.  51. 


(i)  See  sect.  11,  which  provides 
for  registration  of  notice  of  a 
will  within  six  months  after  the 
testator's  death,  if  the  will  itself 
cannot  be  registered  within  the 
same  period. 

(k)  Sects.  4,  14,  as  amanded  by 
48^49  Vict.  c.  26,8.4. 
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any  will  of  the  supposed  intestate,  the  date  of  registra- 
tion of  which  shall  be  subsequent  to  the  date  of  regis- 
tration of  such  assurance  or  will  and  not  within  or  8io. 
under  this  Act  to  be  deemed  to  be  within  a  period  of 
six  months  after  the  death  of  the  supposed  intestate  (Z). 
As  we  have  seen  (m),  this  Act  provides  that  no  person 
claiming  any  legal  or  equitable  interest  under  any 
priority  given  by  the  Act  shall  lose  any  such  priority 
merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud. 

As  a  rule,  every  person  succeeding  to  any  beneficial  Succession 
interest  in  real  property  as  heir,  or  under  a  will,  upon     °  ^' 
any  death  which  has  occurred  after  the  Succession  Duty 
Act,  1858  (n),  is  charged  with  duty  on  the  value  of  the 
succession  at  the  rate  stated  in  the  note  (o).     Succes- 
sion duty  IS  a  first  charge  on  the  interest  of  the 

(0  Stat.  47  k  48  Vict.  c.  54,  ss.  %  10,  18,  54 ;  this  Act  com- 

8.  12.     The  words  or  will  appear  Bieuced  on  the  19th  May,  1853. 

superfluons.  As  to  succession  duty  geueraUy, 

(m)  AnU,  p.  207.  see  1  Wms.  V.  k  P.  202  sq. 

(n)  Stat.  16  k  17  Vict.  c.  51, 

(0)  Where  the  successor  is  to  the  predecessor  (who  in  the  case  of 
intestacy  appears  to  be  the  last  possessor  (not  the  last  purchaser; 
Hanson  on  Succession  Duty,  239,  240,  8rd  ed.),  and  in  the  case  of  a 
will  is  the  testator) : — 

(1)  Lineal  issue  or  ancestor,  £1  per  cent. 

(2)  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  £3  per  cent. 

(3)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of  such 
brother  or  sister,  £5  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or 
desc:endant  of  such  brother  or  sister,  £6  per  cent. 

(5)  In  any  other  degree  of  collateral  consanguinity,  or  a  stranger 
in  blood,  £10  per  cent. 

T«o  duty  is  payable  on  a  succession  by  a  husband  to  a  wife,  or  vice 
verM,  or  by  any  member  of  the  royal  family. 

An  additional  duty  of  IO5.  per  cent,  in  case  (1),  and  £1  10s.  per 
cent  in  the  other  cases,  was  imposed  on  succeasions  on  deaths 
occurring  on  or  after  the  1st  of  July,  1888  ;  and  an  additional  duty 
of  £1  per  cent,  where  the  vahie  of  any  succession  on  the  death 
of  any  i>erson  dying  on  or  after  the  1st  of  June,  1889,  exceeded 
£10,000,  or  the  value  of  any  succes-tion  to  real  property  under  the 
will  or  intestacy  of  any  person  so  dying,  together  with  any  other 
benefit  taken  by  the  successor  ander  such  will  or  intestacy,  exceeded 
the  same  sum :  but  these  duties  were  abolished  by  the  Finance 
Act,  1894.  See  stats.  51  Vict.  c.  8,  s.  21  ;  62  Vict.  c.  7,  ss.  6,  7 ; 
57  k  58  Vict  o.  30,  s.  1  and  1st  schedule. 

W.R.P.  17 
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successor,  and  of  all  persons  claiming  in  his  right,  in 
all  the  real  property  on  which  it  is  assessed  ;  and  is  also 
a  debt  due  to  the  Grown  from  the  successor,  having,  in 
the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him  (p). 
Under  this  Act,  the  duty  on  a  succession  to  real  property 
is  payable  on  the  value  (to  be  ascertained  as  directed  in 
the  Act)  of  an  annuity  equal  to  the  anmud  value  {q)  of 
such  property  during  the  successor's  life,  or  for  any  less 
period  during  which  he  may  be  entitled  ;  and  the  duty 
is  to  be  paid  by  eight  equal  half-yearly  instalments, 
commencing  at  the  end  of  twelve  months  after  the 
successor  shall  have  become  entitled  to  the  beneficial 
enjoyment  of  the  property  (r).  But  if  the  successor 
shall  die  before  all  such  instalments  shall  have  become 
due,  then  any  instalment  not  due  at  his  decease  shall 
cease  to  be  payable ;  except  in  the  case  of  a  successor 
who  shall  have  been  competent  to  dispose  by  will  («)  of 
a  continuing  interest  in  such  property,  in  which  case 
the  instalments  unpaid  at  his  death  shall  be  a  con- 
tinuing charge  on  such  interest  in  exoneration  of  his 
other  property,  and  shall  be  payable  by  the  owner  for 
Estate  Duty,  the  time  being  of  such  interest  (t).  By  the  Finance 
Act,  1894  (tt),  a  duty  called  estate  duty  is  charged  upon 

(p)  Stat.  16  &  17  Vict.  c.  61,  368. 

s.  42;  see  also  s.  44,  and  stat.  (Q  Stat.  16  &  17  Vict.  c.  51,8.21. 

52  Vict.  c.  7,  s.  12.  (u)  Stat.  57  &  68  Vict  c.  30, 

(q)  A.-G,   Y.  JSarl  of   Sefton,  ss.  1,  2,   22,  24.     This  Act  has 

11  H.  L.  C.  257.  been  amended  by  stats.  59  k  60 

(r)  By  Stat.  61  Vict.  c.  8,  s.  22,  Vict.  c.  28,  ss.  14—24  ;  61  &  62 
the  successor  has  the  option  of  Vict.  c.  10,  ss.  18, 14 ;  63  Vict 
paying  half  the  succession  duty  c.  7,  ss.  11 — 14.  Estate  duty  on 
by  four  equal  annual  instal-  real  property  may  be  paid,  with 
ments,  commencing  at  the  end  interest  at  3  per  cent.,  by  yearly 
of  a  year  after  entering  upon  or  half-yearly  instalments,  ex- 
enjoyment,  and  the  other  half  tending  over  eight  years  from 
either  upon  the  day  of  payment  the  death  ;  but  if  the  property 
of  the  last  of  such  instalments,  be  sold,  the  duty  shall  be  paid 
or  by  four  further  annual  instal-  on  completion  of  the  sale.  Stats, 
ments  with  interest  at  £4  per  57  k  58  Vict.  c.  30,  a  6  (8) ; 
cent,  on  the  amount  remaining  59  &  60  Vict.  c.  28,  s.  18.  As  to 
unpaid.  estate  duty  generally,  see  1  Wma 

(s)  A.'Q.  Y.  HalUU,  2  H.  &  N.  V.  &  P.  224  aq. 
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the  principal  value  of  all  real  or  personal  property 
which  passes,  whether  upon  intestacy,  by  will  or  by 
settlement,  on  the  death  of  any  person  dying  after  the 
1st  of  August,  1894.  The  rate  of  duty  is  graduated 
according  to  the  value  of  the  estate  as  stated  in  the 
note  (x) ;  and  to  determine  the  rate  of  duty  to  be  paid, 
all  the  property  so  passing  must,  as  a  rule,  be  aggre- 
gated so  as  to  form  one  estate  (y).  Where  property,  in  Settlement 
respect  of  which  estate  duty  is  leviable,  is  settled  by  ^***®  ^"*^* 
the  will  of  the  deceased,  or  having  been  settled  by  some 
other  disposition,  taking  effect  after  the  1st  of  August, 
1894,  passes  thereunder  on  the  death  of  the  deceased 
to  some  person  not.  ''competent  to  dispose  of  the 
property"  (^),  a  further  estate  duty  (called  settlement 
estate  duty)  is  leviable  at  the  rate  of  one  per  cent,  on 
the  principal  value  of  the  property  so  settled,  except 
where  the  only  life  interest  in  the  property  after  the 
death  of  the  deceased,  is  that  of  a  wife  or  husband  of 
the  deceased  (a).  Where  estate  duty  is  leviable  on  any 
real  property,  a  part  of  the  estate  duty,  proportionate  to 

{X)  stats.  57  &  68  Vict  c.  30,  a.  17  ;  59  &  60  Vict.  c.  28,  s.  17  ;  63 
Vict.  c.  7,  s.  13 :— 


Where  the  principal  value  of  tho  Estate 

At  the  rate  per 
cent,  of 

£ 

£ 

£     s,     d. 

EZCCMS 

100  and  does  not  exceed            500  

10     0 

500 

1,000  

2     0     0 

1,000 

10,000  

3     0     0 

10,000 

25,000  

4     0     0 

25,000 

50,000  

4  10     0 

60,000 

,             75,000  

5     0     0 

76.000 

100,000  

5  10     0 

100,000 

150,000    

6     0     0 

160.000 

250,000  

6  10     0 

260,000 

,            600,000  

.700 

600,000 
1,000,000 

1,000,000  

7  10     0 

8  0     0 

(y)  Stats.  57  &  68  Vict.  c.  30, 
8.  4;  63  Vict.  c.  7,  s.  12. 

(z)  This  means,  with  re^rd  to 
land,  not  competent  to  dispose 
of  the  whole  estate  therein  as 
tenant  in  fee  simple  or  in  tail 


or  under  a  power  exercisable  for 
one*s  own  benefit ;  see  s.  22  (2,/i). 
(a)  Stats.  57  k  58  Vict.  c.  30, 
8S.  5,  17,  21  (4)  ;  59  &  60  Vict, 
c.  28,  s.  19  ;  61  &  62  Vict  c.  10, 
ss.  13,  14. 
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the  value  of  such  property,  shall  be  a  first  charge 
thereon ;  except  as  against  a  bond  fide  purchaser  thereof 
for  valuable  consideration  without  notice  (6).  Where 
property  is  chargeable  with  estate  duty,  succession  duty 
at  the  rate  of  one  per  cent,  (c)  is  not  leviable  on  any 
interest  therein  (t2).  But  the  Act  makes  succession 
duty  payable  on  the  'principal  value  (e)  (less  the  estate 
duty  and  expenses  of  paying  the  same)  of  any  real 
property,  where  the  successor  is  *'  competent  to  dispose 
of  the  property  "  (/). 

(b)  Stat.  67  &  68  Vict.  c.  30,  (/)  Sect  18 ;  see  note  (a) 
s.  9  (1) ;  Re  Palnier,  1900,  above.  In  snch  cases  the  sacces- 
W.  N.  9.                                              sion  duty  is  payable  by  the  same 

(c)  Ante,  p.  267,  n.  (o).  instalments  and  with  the  same 
(a)  Sect.  1  and  1st  schedule.  interest  as  estate  duty  on  real 
(e)  See  s.  6.  estate ;  sec  note  (u)  above. 
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CHAPTEE  XI. 

OF  CREDITORS'   RIGHTS. 

Ik  the  present  chapter  it  is  proposed  to  consider  the 
rights,  which  creditors  may  acqaire,  to  take  freeholds 
in  their  debtors'  possession,  to  satisfy  their  debts.  The 
liability  of  an  estate  of  freehold  to  alienation  for  debt 
has  been  already  briefly  noticed  (a) ;  and  we  have  seen 
that  it  may  arise  either  in  the  tenant's  lifetime,  or,  in 
the  cases  of  estates  of  inheritance,  after  his  death. 
Alienation  for  ordinary  debts  may  take  place  in  the 
tenant's  lifetime,  either  in  execution  of  a  judgment 
against  him  or  on  his  bankruptcy.  But  in  the  case  of 
debts  to  the  Grown,  the  debtor's  lands  may  be  taken,  as 
well  in  his  lifetime  as  after  his  death,  under  the  special 
remedies,  which  the  Crown  has  for  the  recovery  of  its 
debts.  We  will  examine,  first,  the  liability  of  an  estate 
in  fee  simple  to  alienation  for  debt ;  then  that  of  estates  . 
tail  and  of  freehold  estates  not  of  inheritance ;  and  will 
consider,  lastly,  the  liability  of  trust  estates  to  creditors. 

First,  then,  with  regard  to  the  liability  attached  to  an  Liability  in 
estate  in  fee  simple  to  be  seized  for  the  tenant's  debts  j^^^g^J 
in  his  lifetime,  the  mere  contracting  of  a  debt  gives  debts, 
the  creditor  no  charge  on  the  debtor's  property,  but 
only  the  right  to  sue  him  personally  (b).     And  it  is  not 
until  the  creditor  has  obtained  the  judgment  of  a  court 
of  justice  in  his  favour  that  the  debtor's  property  can  be 

(a)  AnU,  p.  80.  Pitzgibbatiy  17  Ch.  D.  454,  461. 

(b)  Turner,  L.  J.,  Johnson  y.  There  was  an  exception,  at  com- 
Oallagherf  3  De  G.  F.  &  J.  494,  mon  law,  in  the  case  of  a  debt  to 
519,  520  ;  James,  L.  J.,  Pike  v.       the  Crown  ;  see  below. 
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taken,  in  execution  of  the  judgment  (c),  to  satisfy  his 
Judgment        claim.    In  our  law,  the  judgment  debts  of  a  tenant  in 

^  ^  fee  long  affected  his  lands  with  a  peculiar  and  extensive 

liability  to  be  taken  in  execution,  not  only  in  his  own 
hands,  but  also  in  the  hands  of  purchasers  from  him. 
At  the  present  time,  however,  a  course  of  complicated 
legislation  has  ended  in  placing  such  restrictions  on  the 
exercise  of  judgment  creditors'  rights  against  their 
debtor's  lands,  as  reduce  to  a  minimum  the  possibility 
of  any  hardship  being  caused  to  a  purchaser  for  value. 
The  first  enactment  which  gave  to  a  judgment  creditor 
a  remedy  against  the  lands  of  his  debtor  was  made  in 
the  reign  of  Edward  I.  (d),  shortly  before  the  passing  of 
the  Statute  of  Quia  Emptores  (e),  which  sanctioned  the 
full  and  free  alienation  of  fee  simple  estates.  By  this 
enactment  it  is  provided,  that,  when  a  debt  is  recovered 
or  acknowledged  in  the  King's  Court  (/),  or  damages 
awarded,  it  shall  be  thenceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ  of 
fieH  facias  unto  the  sheriff  of  the  lands  and  goods  (g)j 
or  that  the  sheriff  deliver  to  him  all  the  chattels  of  the 
debtor(saving  only  his  oxen  and  beasts  of  his  plough)  (h), 
and  the  one  half  of  his  land,  until  the  debt  be  levied 

Vfhtoi  elegit,  according  to  a  reasonable  price  or  extent.  The  writ 
issued  by  the  Court  to  the  sheriff,  under  the  authority 
of  this  statute,  was  called  a  writ  of  elegit;  so  named, 
because  it  was  stated  in  the  writ  that  the  creditor  had 
elected  {elegit)  to  pursue  the  remedy  which  the  statute 
had  thus  provided  for  him  (t).  One  moiety  only  of  the 
land  was  allowed  to  be  taken,  because  it  was  necessary, 
according  to  the  feudal  constitution  of  our  law,  that, 

(c)  See  antCj  p.  24,  n.  (c).  of  the  year  1884,  it  has  no  longer 

{d)  Stat.    13  £dw.    I.    c.   18,  been  possible  to  take  the  goods  of 

called    the     Statute    of    West-  a  debtor  under  a  writ  of  de^L 

minster  the  Second.  and  the  writ    has   extended^  to 

{e)  Stat.  18  £dw.  I.  c.  1.  lands  and  hereditaments  only  ; 

(/)  Ante,  p.  9,  n.  (e).  see  st^t.    46  &  47   Vict.   c.   52, 

(g)  As  to  the  writ  of  Jieri  facias  s.  146,  sub-s.  1. 

see  Wms.  Pers.  Prop.  97, 15th  ed.  (i)  Co.  Litt.  289  b  ;  Bac.  Abr. 

(h)  Since    the  commencement  tit.  Execution  (C  2). 


of  the  statute. 
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whatever  were  the  difficulties  of  the  tenant,  enough 
land  should  be  left  him  to  enable  him  to  perform  the 
services  due  to  his  lord  (A:),  The  statute,  it  will  be 
observed,  was  passed  prior  to  the  time  when  the 
alienation  of  estates  in  fee  simple  was  sanctioned  by 
Parliament,  and  there  can  be  no  doubt,  that  long  after 
the  passing  of  this  statute  the  vendors  and  purchasers 
ot  landed  property  held  a  far  less  important  place  in 
legal  consideration  than  they  do  at  present.  This  Construction 
circumstance  may  account  for  the  somewhat  harsh  con- 
struction, which  was  soon  placed  on  this  statute,  and 
which  continued  to  be  applied  to  it,  until  its  replace- 
ment by  an  enlarged  and  amended  Act  of  modern 
date  (Q.  It  was  held  that,  if  at  the  time  when  the 
judgment  of  the  Court  was  given  for  the  recovery  of  the 
debt,  or  awarding  the  damages,  the  debtor  had  lands, 
but  afterwards  sold  them,  the  creditor  might  still,  under 
the  writ  with  which  the  statute  had  furnished  him,  take 
a  moiety  of  the  lands  out  of  the  hands  of  the  pur- 
chaser (m) .  It  thus  became  important  for  all  purchasers 
of  lands  to  ascertain,  that  those  from  whom  they  pur- 
chased had  no  judgments  against  them.  For,  if  any 
such  existed,  one  moiety  of  the  lands  would  still  remain 
liable  to  be  taken  out  of  the  hands  of  the  purchaser  to 
satisfy  the  judgment  debt  or  damages.  It  was  also 
held  that  if  the  debtor  purchased  lands  after  the  date 
of  the  judgment,  and  then  sold  them  again,  even  these 
lands  would  be  liable,  in  the  hands  of  the  purchaser,  to 
satisfy  the  claims  of  the  creditors  under  the  writ  of 
elegit  (n).  In  consequence  of  the  construction  thus  put 
upon  the  statute,  judgment  debts  became  incumbrances 
upon  the  title  to  every  estate  in  fee  simple,  which  it 
was  necessary  to  discover  and  remove  previously  to  every 
purchase.     To  facilitate  purchasers  and  others  in  their 

{k)  Wright's  Tenures,  170.  (?t)  Brace  v.  Ducheiu  of  Marl- 

(/)  Stat.  1  &2  Vict.  c.  110.  borough,  2  P.    Wins.   491  ;  Sug. 

[m)  Sir  John  de  Moleyns'  case,  V.  &  P.  520  ;  3  Prest.  Abst.  326. 

Year  Book,  30  Eilw.  III.*  24  a.  334,  335. 
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Dockets. 


Now  closed. 


Judgments 
Act,  1838. 

The  whole  of 
the  lands  can 
betaken. 


Registry  of 
judgments. 


Re-iegistra- 
tjon. 


search  for  judgments,  an  alphabetical  docket  or  index 
of  judgments  was  provided  by  an  Act  of  William  and 
Mary  (o),  to  be  kept  in  each  of  the  Courts,  open  to 
public  inspection  and  search.  But,  by  an  enactment 
of  the  last  reign  (p)  these  dockets  have  now  been 
closed,  and  the  ancient  statute  is,  with  respect  to 
purchasers,  virtually  repealed  (q). 

The  rights  of  judgment  creditors  against  the  lands  of 
their  debtors  were  remodelled  by  the  Judgments  Act, 
1838  (r).  The  old  statute  extended  to  only  one  half  of 
the  lands  of  the  debtor ;  but,  by  this  Act,  the  whole  of 
the  lands,  and  all  other  hereditaments  of  the  debtor, 
can  be  taken  under  the  writ  of  elegit  («).  The  power  of 
the  judgment  creditor  to  take  lands  out  of  the  hands  of 
purchasers  was  no  longer  left  to  depend  on  a  forced  con- 
struction, such  as  that  applied  to  the  old  statute ;  for 
this  Act  expressly  extends  the  remedy  of  the  judgment 
creditor  to  lands  of  which  the  debtor  shall  liave  been 
seised  or  possessed  at  the  time  of  entering  up  the  judg- 
ment, or  at  any  time  afterwards.  It  was  also  expressly 
provided  that  a  judgment  should  operate  as  a  charge 
on  such  lands  (0.  But  no  judgment  should  by  virtue  of 
this  Act  affect  any  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  against  the 
debtor's  name  in  an  Index  which  the  Act  directed  to  be 
kept  for  the  warning  of  purchasers,  at  the  office  of  the 
Court  of  Common  Pleas  («).  By  the  Judgments  Act, 
1889  {x)y  this  registration  was  required  to  be  repeated 
every  five  years  (?/) ;  and  it  was  provided,  in  favour  of 


(o)  Stat.  4  &  5  Will.  &  Mary, 
c.  20,  made  perpetual  by  stat. 
7  &  8  Will.  III.  c.  86. 

(p)  Stat.  2  &  3  Vict.  c.  11, 
88.  1,  2. 

(q)  See  1  Dart,  V.  k  P.  526— 
530,  6tk  ed. 

(r)  Stat.  1  &  2  Vict.  c.  110, 
amended  by  2  &  3  Vict.  c.  1 1  ; 
3  &  4  Vict.  c.  82  ;  18  &  19  Vict. 


c.  15  ;  and  28  &  24  Vict.  c.  38. 

(5)  Stat.  1  &  2  Vict.  c.  110, 8.  11. 

(0  Sect.  18. 

(?0  Stats.  1  k  2  Vict.  c.  110, 
8.  19  ;  2  &  8  Vict  c.  11,  s.  3  ; 
18  k  19  Vict.  c.  15,  s.  10  ;  Sag. 
V.  k  P.  530  sq, 

{x)  Stat.  2  &  3  Vict  c.  11,  b.  4. 

(y)  Hut  by  the  Judj^menU  Act, 
1855,  the  purchaser  was  bound 
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purchasers  without  notice  {z)  of  any  judgments,  that  Protection  to 
no  judgments,  although  duly  registered,  should  affect  w^JhouT™ 
any  hereditaments  as  against  such  purchasers  more  notice, 
extensively   than   a  duly   docketed  judgment   would 
have  bound  such   purchasers  before   the  Judgments 
Act,  1888  (a). 

Subsequent  legislation    has,  however,  very  greatly  Later  Acts 
modified  the  effect  of  these  enactments.    It  was  first  ^^^^^^"^ 
provided,  by  an  Act  of  1860  (i),  that  no  judgment  to  be  judgments, 
entered  up  after  the  passing  of  the  Act  should  affect  any 
land  as  to  a  bond  fide  purchaser  or  mortgagee  (whether 
with  or  without  notice  of  such  judgment),  unless  a  writ 
or  other  due  process  of  execution  should  have  been 
issued  and  registered  as  mentioned  in  the  Act  (c)  before 
the  execution  of  the  conveyance  or  mortgage,  and  the 
payment  of  the  purchase  or  mortgage  money,  and  unless 
the  writ  or  process  were  executed  within  three  calendar 
months  from  the  time  when  it  was  registered.     Then  by 


if  the  judgment  were  rej;istered 
within  five  yeara  before  the  execu- 
tion of  the  conveyance  to  him, 
although  more  than  five  years 
should  have  elapsed  since  the  last 
previous  registration  :  stat.  18  &  19 
Vict.  c.  15,  8.  6.  As  to  the  priority 
of  judgments  inter  ae,  see  Beavan 
V.  TJie  Earl  of  Ourfcnd,  6  De  G. 
M.  k  G.  492 ;  lie  Lord  Kensing- 
ton,  29  Ch.  D.  527. 

(z)  By  the  Judgments  Acts,  1S40 
and  1855,  purchasers  were  not  to 
he  affected  by  any  judgments  not 
duly  registered  and  re-registered, 
of  which  they  had  notice ;  stats. 
3  &  4  Vict.  c.  82,  s.  2 ;  18  &  19 
Yict.  c.  15,  ss.  4,  5. 

(a)  SUt.  2  &  3  Vict.  c.  11, 
s.  5  ;  Lane  v.  Jackswi,  20  Beuv. 
535.  The  effect  of  judgments 
tinder  these  Acts  was  extended 
to  all  decrees,  orders  or  rules, 
made  by  the  courts  of  equity  and 
of  common  law,  or  in  matters 
of  bankruptcy  or  lunacy  ;  stats. 
1  &  2  Vict.  c.  110,  s.  18;  2&8 


Vict.  c.  11,  ss.  4,  5  ;  8  A:  4  Vict, 
c.  82,  8.  2  ;  18  &  19  Vict.  c.  15, 
ss.  4—6.  i^ee  Jones  y,  ll^illianis, 
11  A.  &  E.  175,  8  M.  &  W.  849  ; 
Uoe  v.  Jmeij,  8  M.  &  W.  566  ; 
Jf^elU  v.  Gibbs,  3  Beav.  399; 
Duke  of  Beavfort  v.  PhilHf)s, 
1  De  G.  &  S.  321.  As  to  entering 
satisfaction  on  judgments,  see 
Stat.  2:i  &  24  Vict.  c.  115,  s.  2. 

(0)  Stet.  23  k  24  Vict.  c.  38, 
8.  1  ;  passed  23rd  July,  1860,  and 
affecting  judgments  entered  upon 
lis  well  as  alter  that  date,  since 
statutes  take  effect  from  tlie  first 
instant  of  the  day  of  their  [)ass- 
ing  ;  Sug.  V.  k  P.  530  ;  Tomlinsoii 
V.  Bullock,  4  Q.  B.  D.  230;  see 
GoldamWiB'  Co,  v.  Wett  Meti^- 
politanJiy.  Co.,  1904,  1  K.  B.  1. 

(c)  By  s.  2,  this  registration 
was  required  to  be  made  in  the 
judgment  creditoi'*s  name,  so 
that  it  was  still  necessary  to 
search  fur  judgments  against 
the  debtor's  name  in  the  registry 
above  referred  to. 
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Judgments 
Act,  1864. 


Recogni- 
zances. 


Statutes 
Merchant 
and  Staple. 


the  Judgments  Act,  1864  (d),  no  judgment  (e)  to  be 
entered  up  after  the  passing  of  the  Act  should  affect  any 
land,  of  whatever  tenure,  until  such  land  should  have 
been  actually  delivered  in  execution  by  virtue  of  a  writ 
of  elegit,  or  other  lawful  authority,  in  pursuance  of  such 
judgment  (/).  This  Act  required  every  writ,  by  virtue 
whereof  any  land  should  have  been  actually  delivered  in 
execution,  to  be  registered  against  the  debtor's  name» 
and  provided  that  no  other  registration  of  the  judgment 
should  be  necessary  for  any  purpose  (g).  But  it  was 
decided  that  the  actual  delivery  in  execution  of  any  land 

(rf)  Stet.  27  &  28  Vict.  c.  112,  8.  1  ;  passed  29th  July,  1864  ;  see 
ante,  p.  265,  n.  (6). 

(e)  Including  registei*ed  decrees,  orders  of  courts  of  equity  and 
bnnki-uptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
9.  2.  The  provisions  of  this  Act,  and  of  the  previous  Act  of  I860* 
also  extended  to  recognizances  and  statutes.  A  recognizance  is  an 
obligation  entered  into  before  some  court  of  record  or  magistrate 
duly  authorized,  whereby  one  acknowledges  himself  to  owe  to  the 
Queen  or  some  other  a  certain  sum,  and  conditioned  to  be  void  on 
the  happening  of  a  particular  event,  as,  if  he  or  some  other  appear 
in  court  when  required,  keep  the  peace  or  pay  a  debt.  Before  the 
Act  of  1860,  recognizances  duly  enrolled  bound  all  lands  which  the 
debtor  had  at  the  time  or  after;  see  stats.  13  Edw.  I.  c.  18;  29 
Car.  II.  c.  3,  s.  18;  Bro.  Abr.  Becognisans,  4,  7;  Bac.  Abr.  Execu- 
tion (B) ;  2  Black.  Comm.  341 ;  2  Wms.  Saund.  9  a,  n.  (5)  :  2  Tidd's 
Practice,  1083,  9th  ed. ;  Parke,  B.,  H.  v.  ElliSy  4  Ex.  652,  662 ;  Wms. 
Exors.  1006,  7th  ed. ;  767,  10th  ed.  Statutes  merchant  and  staple,  and 
recognizances  in  the  nature  of  a  statute  staple  were  modes  of  chai^ging 
land^  with  the  payment  of  a  debt  under  certain  statutes,  which, 
having  long  been  obsolete,  were  repealed  in  1863.  See  2  Black. 
Comm.  160 ;  Wms.  Exors.  iibi  sup. ;  stat  26  &  27  Vict.  c.  125. 

(/)  Under  this  Act,  the  judg-      AiUhony,  1892,  1  Ch.  450 ;  Johns 


ment  creditor  acquired  no  light  in 
the  judgment  debtor's  lands  until 
he  had  got  the  sheriff's  return  to 
the  writ,  whereby  an  estate  hy 
elegit  in  the  debtor's  lands  became 
vested  in  him ;  but  upon  such 
actual  delivery  in  execution  he 
acquired  the  charge  given  by  the 
Act  of  1838  on  the  lands ;  *  and 
the  priorities  of  judgment  credi- 
tors were  determined  by  the  dates 
on  which  their  writs  were  placed 
in  the  sheriffs  hands.  See  Quest 
V.  Cowhridge  Raihcay  Co.,  L.  R. 
6  Eq.  619;  HaUmi  v.  Haywood, 
L.  R,  9  Ch.  229,  236 ;  Be  Pope, 
17  Q.  B.  D.  743,  745,  751 ;  Re 
Ifobson,    33    Ch.    D.    493;    Jce 


v.  Fink,  1900. 1  Ch.  296  ;  1  Wms. 
V.  &  P.  515,  n.  (c). 

(g)  Stat.  27  &  28  Vict.  c.  112, 
8.  3.  In  1875  the  office  of  the 
Court  of  Common  Pleas  became 
the  office  of  the  Common  Pieatf 
Division  of  the  High  Court  of 
justice  {ante,  p.  164)  ;  and  in  187^ 
this  office  was  amalgamated  with 
the  Central  Office  of  the  Supreme 
Court,  to  which  the  i-egisters  of 
judgments  and  of  writs  of  execu- 
tion were  then  transferi-ed,  and 
where  all  subsequent  registrations 
and  searches  were  required  to  be 
made  :  stat.  42  &  43  Vict.  c.  78 ; 
K.  S.  C.  1883,  Order  LXI. 
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was  not  avoided,  although  the  writ  were  not  subsequently 
registered  (h).  To  remedy  this,  it  was  enacted  by  the 
Ijand  Charges  Registration  and  Searches  Act,  1888  (i),  Land  Charges 
that  every  writ  or  order  afifecting  land  (including  here-  ^^'*  ^^'  ^^^^' 
ditaments  of  any  tenure)  issued  or  made  by  any  Court 
for  the  purpose  of  enforcing  a  judgment  (k),  and  every 
delivery  in  execution  or  other  proceeding  taken  in  pur- 
suance of  any  such  writ  or  order  shall  be  void,  as  against 
a  purchaser  f 01'  value  (J)  of  the  land,  unless  the  writ  or 
order  is  for  the  time  being  duly  registered  against  the 
name  of  the  person  whose  land  is  a£fected,  in  the  Office 
of  Land  Begistry  (m).  Registration  under  this  Act 
ceases  to  have  effect  at  the  expiration  of  five  years,  but 
may  be  renewed,  and,  if  renewed,  has  effect  for  five 
years  from  the  date  of  the  renewal  (n).  Lastly,  by 
the  Land  Charges  Act,  1900  (o),  a  judgment,  whether  l^and  Charges 
obtained  before  or  after  the  commencement  of  the  ' 
Act  {p)y  shall  not  operate  as  a  charge  on  land,  or  on 
any  interest  in  land,  or  on  the  unpaid  purchase  money 
for  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  under  the  Act  of 
1888.  And  as  from  the  commencement  of  the  Act  of 
1900  the  register  of  judgments  under  the  Act  of  1888 
and  the  registers  of  writs  under  the  Acts  of  1860  and 

(A)  Re  Pope,  17  Q.  B.  D.  743.  (m)  Registration  of  a  writ  or 
It  was  considered  that  registra-  order  under  this  Act  has  the  same 
lion  was  chiefly  required  for  the  effect  as  and  makes  unnecessary 
purpose  of  obtaining  an  order  for  registration  thereof  in  the  Central- 
sale  nnder  section  4  of  the  Act;  OHice  under  any  other  Act  ;s.  5(4). 
see  below,  p.  268.  Due  provision  is  made  for  searches 

(i)  Stat.  .51  &  52  Vict.  c.  51,  in  the  regist^  established  by  this 

ss.  4,  5,  6.  Act;  ss.  15 — 17.'  The  registration 

(Jc)   Including    any    order    or  of  a  writ  or  order  affecting  land 

decree    having    the    effect    of   a  may  be  vacated  pursuant  to   an 

judgment,  except  an  order  made  order  of    the   High    Court  or   a 

by  a  court  having  jurisdiction  in  judge  ;  stat.  53  &  54  Vict.  c.  69, 

bankruptcy  in   exercise  of   that  s.  19. 
jurisdiction;  s.  4.  (n)  Stat.  51  &  52  Vict.  c.  51, 

(Q  Including   a   mortgagee  or  s.  5  (3). 
lessee,  or  other  person  who  for  (o)  Stat.  63  &  64  Vict.  c.  26, 

valaable  consideration  takes  any  s.  2  (1),  also  applying  to  a  recog- 

interest  in    or  charge  on   land ;  nizance ;  ante,  p.  266,  n.  {e). 
s.  4.  ip)  1st  July,  1901 ;  s.  6. 
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Remedies  of 

execution 

creditor. 

Tenant  by 
elegit. 


1864  have  been  closed  (q),  and  the  provisions  of  the 
Judgments  Acts,  1888  to  1865,  relating  to  the  registra- 
tion of  judgments  (r)  and  the  above  stated  provisions 
of  the  Acts  of  1860  and  1864  (s)  repealed  (0- 

We  will  now  advert  to  the  means  by  which  a  judgment 
creditor,  who  has  taken  his  debtor's  lands  in  execution, 
may  realise  his  debt.  First,  he  may  hold  the  lands,  as 
tenant  by  elegit,  until  the  debt  be  satisfied  out  of  the 
rents  and  profits  (n)  ;  and  this  was  formerly  his  only 
remedy  (x).  A  tenancy  by  elegit  is  a  chattel  real, 
passing  to  the  executor  or  administrator,  not  the  heir  (y), 
and  the  tenant  was  expressly  provided  by  statute  with 
the  freeholder's  remedy  for  dispossession  (z).  Secondly, 
the  Judgments  Act,  1888,  enabled  the  creditor  to  take 
proceedings  in  equity  to  realise  his  charge  on  the 
debtor's  land  (a).  And  now  under  the  Judgments  Act, 
1864  (6),  every  creditor,  to  whom  any  land  of  his 
debtor  shall  have  been  actually  delivered  in  execution 
by  virtue  of  any  judgment  (c),  may  obtain  an  order  for 
the  sale  of  his  debtor's  interest  in  such  land.  The 
other  judgment  creditors,  if  any,  are  to  be  served  with 
notice  of  the  order  for  sale ;  and  the  proceeds  of  the  sale 
are  to  be  distributed  amongst  the  persons  who  may  be 
found  entitled  thereto,  according  to  their  priorities  (rf). 

110,  a,  U;  Re  Anthony,  1892. 


(q)  Sect.  2  (3).  These  registers 
have  been  transferi'od  to  the  office 
of  Land  Registry  :  s.  1  and  Order 
thereunder,  W.  N.  18th  August, 
1900. 

(r)  Viz.,Stats.l&2Vict.c.llO, 
88.  19,  21  (partly)  ;  2  &  3  Vict.  c. 
11,  ss.  2,  3,  4  (except  as  to  lis 
petidens)  5—9  ;  8  &  4  Vict.  c.  82, 
s.  2  :  18  &  19  Vict.  c.  16,  ss.  2 
(partly),  3  (except  as  to  lis  pen- 
dens), 4—8  :  ante,  pp.  264,  265. 

{a)  Viz..  SUta.  23  &  24  Vict.  c. 
88,  ss.  1— 5  :  27  &  28  Vict.  c.  112, 
ss.  1 — 3  ;  ante,  pp.  266,  266. 

(/)  Sect.  6. 

(m)  2  Inst.  396;  2  Black.  Comm. 
161  ;  2  Wins.  Saund.  72,  note 
(6)  ;  Elphinstone  and  Clark  on 
Searches,  67  ;   Stat.  1  &  2  Vict. 


1  Ch.  460. 

{x)  See  Neate  v.  Duke  of  JUaH- 
borough,  8  My.  &  Cr.  407,  417. 

{y)  Co.  Litt.  43  b ;  see  aiUe,  p.  25. 

(2)  Stat.  13  Edw.  I.  c.  18. 

(a)  Stat.  1  &  2  Vict  c.  110, 
8.  13  ;  aiiU,  p.  264. 

{b)  Stat.  27  &  28  Vict.  c.  112. 
s.  4.  The  application  must  be 
made  in  the  (Jlhancery  Division 
by  originating  summons  ;  R.  S.  C. 
(Nov.  1893),  Order  LV.,  rule  9  B. 

(c)  The  Act  here  added,  **ana 
whoso  writ  or  other  process  of 
execution  shall  be  duly  regis- 
tered ; "  but  these  wonls  were 
repealed  by  the  Land  Chai^^es 
Act,  1900. 

(rf)  Sect.  5. 
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It  appears  from  this  long  chain  of  legislation,  that  a  Sammary  of 
judgment  creditor  can  now  take  under  the  writ  of  elegit  judgmente. 
all  hereditaments  belonging  to  his  debtor  at  the  time 
of  the  judgment  or  at  any  time  after ;  but  since  the 
commencement  of  the  Land  Charges  Act,  1900  (c), 
no  judgment  of  whatever  date  is  a  charge  on  land 
until  a  writ  or  order  for  enforcing  it  has  been  duly 
registered.  Without  such  registration,  therefore,  the 
judgment  creditor  does  not  acquire  the  statutory 
charge  (/)  upon  the  debtor's  lands,  even  though  the 
lands  have  been  actually  delivered  in  execution.  On  the 
other  hand,  actual  delivery  of  the  lands  in  execution  is 
still  necessary  in  order  to  enable  the  creditor  to  obtain 
an  order  for  sale  under  the  Judgments  Act,  1864  (g). 
And  the  actual  delivery  of  lands  in  execution  under  an 
unregistered  writ  is  not  made  void,  except  as  against  a 
purchaser  for  value  (h) ;  and  appears  therefore  still  to 
vest  in  the  creditor  an  estate  by  elegit  (t)  valid  as  against 
the  debtor  himself,  his  representatives  in  law,  and 
assigns  by  voluntary  conveyance,  though  voidable  in 
default  of  due  registration  of  the  writ  as  against  pur- 
chasers from  him  for  value  ij).  A  judgment  creditor 
should  of  course  now  register  his  writ  directly  it  is 
obtained;  and  if  he  remain  tenant  by  elegit  for  five 
years  without  having  obtained  a  sale,  he  should  duly 
re-register  the  writ  (fc)- 

Lands  in  either  of  the  counties  palatine  of  Lancaster  Countie» 
or  Durham  were  affected  both  by  judgments  of  the  P^^^^^^®- 
Courts  at  Westminster,  and  also  by  judgments  of  the 

(e)  jintfy  p.  267.  registered. 

(/)  Ante,  p.  264.  (h)  Ante,  p.  267. 

ig)  AnU,  p.  268.     The  Land  (i)  Ante,  p.  266,  ii.  (/). 

Charges  Act,  1900,  has  left  opeu  (j)  It  is,  howerer,   a  question 

the    questions — (1)  whether   the  whether  the    actual    delivery   of 

ntatntory  charge   is  acquired  by  land  in  execution  under  an  un- 

the  mere  registration  of  a  writ,  registered   writ  is    not  valid  as 

which     is    not     executed,     and  against    a    purchaser,    who    has 

(2)  whether   an    order    for    sale  notice  of  the  ex^scution  ;    see  1 

can     be     obtained     when     the  Wms.  V.  &  P.  615—517. 

writ  has  be^n  executed  but  not  (k)  See  ante,  p.  267. 
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Lands  in 
Middlesex 
and  York- 
shire. 


Palatine  Court  (I).  These  latter  judgments  had,  within 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  of  Westminster;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  similar  to  the  index  of  judgments  at  the 
Common  Pleas  (m).  And  by  an  Act  of  1855  (n)  it  was 
provided  that  no  judgment  of  any  Court  should  bind 
lands  in  the  counties  palatine,  as  against  purchasers, 
mortgagees,  or  creditors,  unless  duly  registered  and 
re-registered  in  the  Court  of  the  county  palatine  in 
which  the  lands  were  situate.  But  the  Acts  of  I860, 
1864, 1888  and  1900,  altering  the  law  of  judgments  (o), 
apply  to  lands  in  the  counties  palatine  as  well  as  else- 
where in  England  (p) .  Under  the  Middlesex  and  York- 
shire Begistry  Acts  (q),  before  judgments  could  affect 
lands  in  either  of  those  counties,  they  were  required  to 
be  registered  in  the  county  register.  But  the  necessity 
for  so  registering  judgments  appears  to  have  been 
removed  by  the  Act  of  1864,  depri\'ing  subsequent  judg- 
ments of  their  lien  on  lands  (r).     And  under  the  Land 


(0  2  Wins.  Saund.  194. 
(m)  Stats.  1  &  2  Vict.  c.  110, 
s.  21 ;  13  &  14  Vict.  c.  43,  s.  24. 


(n)  Stat.  18  &  19  Vict,  c.   15, 
ss.  2,  3. 

(o)  -4nte,  pp.  264—267. 


{p)  In  1836  the  palatinate  jarisdiction  within  the  county  of 
Durham,  which  formerly  belonged  to  the  Bishop  of  Durham,  was 
transfeiTed  to  the  Crown ;  stats.  6  &  7  WilL  IV.  c.  19  ;  21  &  22  Vict, 
c.  45.  By  the  Judicature  Acts  of  1873 — 5,  the  jurisdiction  of  the 
Court  of  Common  Pleas  at  Lancaster  and  of  the  Court  of  Pleas  at 
Durham  was  transferred  to  the  High  Court  of  Justice  ;  and  that  of 
the  Lancaster  Chancery  Court  of  Appeal  to.  the  Court  of  Appeal, 
which  is  a  branch  of  the  Supreme  Court ;  stats.  36  &  87  Vict,  c  66, 
88.  16—18  ;  87  &  38  Vict.  c.  83.  But  the  Courts  of  Chancery  of  the 
counties  palatine  of  Lancaster  and  Durham  still  exercise  juris- 
diction ;  see  stats.  13  &  14  Vict.  c.  43  ;  17  &  18  Vict  c  82 ;  /2r 
LongdendcUe  Cotton  Spinning  Co..,  8  Ch.  D.  150,  as  to  Lancaster  ; 
52  k  53  Vict.  c.  47,  as  to  Durham.  Lands  in  the  county  pulatine 
of  Chester,  and  in  the  principality  of  Wales,  were  in  1830  placed 
exclusively  within  the  jurisdiction  of  the  Courts  at  Westminster; 
stet.  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  14. 


(g)  Stats.  7  Anno,  c.  20,  s.  18, 
as  to  Middlesex  ;  6  Anne,  c.  20, 
8.  5  (5  &  6  Anne,  c.  18,  s.  4,  in 
RuflTliead),  as  to  the  West  Riding 
of  Yoikshire ;  6  Anne,  c.  62, 
8.  19  (6  Anne,  c.  35,  s.   19,  in 


Ruffhead),  as  to  the  East  Riding  ; 
8  Geo.  II.  c.  6,  8.  1,  as  to  the 
North  Riding;  see  Benham  v. 
KeaM,  3  De  G.  F.  k  J.  318. 

(r)  Stat.  27  k  28  Vict,  c.  112, 
s.  3  ;  ante,  p.  266. 
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Charges  Act,  1900  (a),  a  writ  or  order  affecting  lands 
in  Middlesex  is  not  required  to  be  registered  in  the 
Middlesex  register.  Under  the  Yorkshire  Registries 
Act,  1884  (t),  however,  it  seems  that  an  execution 
creditor  should  register  his  writ  in  Yorkshire  in  order 
to  secure  undisputed  priority  over  any  subsequent  assur- 
ance  of  the  land  {u).  Judgments  of  county  courts  and  Judgments 
other  inferior  courts  must  be  removed  into  the  High  courts. 
Court  before  they  can  affect  freehold  lands  (x).  And 
judgments  of  the  superior  (.v)  and  of  certain  inferior  (2^) 
courts  in  England,  Scotland  or  Ireland  may  now  be 
rendered  as  effectual  as  judgments  of  similar  courts  in 
any  other  part  of  the  United  Kingdom. 

Secondly,  freeholds  are  subject  to  involuntary  aliena-  Bankruptcy, 
tion  for  debt  in  the  tenant's  lifetime  in  the  case  of  his 
bankruptcy.  Bankruptcy  is  the  name  given  to  the 
judicial  proceedings,  first  introduced  by  statutes  of 
Henry  VIH.  and  Elizabeth  (a),  by  which  a  man  may  be 
released  from  his  debts,  after  surrendering  all  his  pro- 
perty to  his  creditors.  By  the  Bankruptcy  Act,  1883, 
when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 
freehold  as  well  as  his  personal  estate,  vests  in  the 
trustee  under  the  Act,  who  is  empowered  to  sell  the 
same  and  divide  the  proceeds  amongst  the  creditors  who 
have  proved  their  debts  (0).  And  any  real  estate  which 
may  be  acquired  by  or  devolve  on  a  bankrupt  before  his 
discharge  vests  at  once  in  like  manner  in  the  trustee ; 
and  the  bankrupt  himself  has  no  power   to  dispose 

(«)  Stat   63  ft  64  Vict.  c.  26,  (y)  By   stet.    31    &  32  Vict. 

s.  4  ;  see  ante,  p.  267.  c.  54 ;  Thompson  v.  Oill,  1903,  1 

(<)  Stat  47  &  48  Vict  c.  54,  K.  B.  760. 
ss.  3,  4—6,  14.  (z)  By    sUt.   45    &    46    Vict 

(«)  See  £lphinstoQe  and  Clark  c.  31. 
on  Searches,  139—141.  (a)  Stats.  34  &  35  Hen.  VIII. 

(a?)  Seestats.  1&2  Vict  c.  110,  c.   4  ;  13    Eliz.   c.   7  ;  see  Wraa. 

s.  22 ;  18  &  19  Vict  c.  15,  s.  8  ;  Ters.  Prop.  230,  15th  ed. 
35  k  86  Vict   c.    86,  schedule,  (6)  Stat.  46  &  47  Vict  c.  52, 

».   9 ;    61    A    52    Vict.    c.     43,  ss.  20,  44.  54,  56,  58,  168 ;  see 

8.  151 ;  Elphinstone  and  Clark  on  Wms.  Pers.  Prop.  232—240,  242 

Searches,  63—56.  —244,  247,  250,  15th  ed. 
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Compoeition 
or  arrange- 
ment. 


Insolvency. 


thereof  (o).  Also  where  a  debtor  is  released  from 
his  debts  by  a  composition  or  scheme  of  arrange- 
ment approved  by  the  Court  under  the  present  bank- 
ruptcy law  (rf),  all  or  any  part  of  his  property  may  by 
the  terms  of  the  composition  or  scheme  be  vested  in  the 
trustee  appointed  to  carry  out  the  same.  Debtors  fre- 
quently obtain  a  release  from  their  debts  by  private 
arrangement  with  their  creditors.  But  every  assign- 
ment of  property,  or  other  deed  or  agreement  of  arrange- 
ment, made  for  the  benefit  of  a  man's  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law)  is 
now  void,  unless  duly  registered  in  the  Central  Office 
under  the  Deeds  of  Arrangement  Act,  1887  (e) ;  and  is 
void,  as  against  a  person  becoming  after  the  year  1888 
a  purchaser  for  value  of  any  land  or  hereditaments  com- 
prised therein,  unless  also  duly  registered  in  the  debtor's 
name  in  the  Office  of  Land  Begistry  under  the  Land 
Charges  Act  of  1888  (/).  Both  these  registers  are 
open  to  search  (g).  Before  the  Bankruptcy  Act,  1861  (ft), 
which  first  rendered  non-traders,  as  well  as  traders, 
subject  to  the  bankruptcy  laws,  a  debtor  might  also  be 
divested  of  his  property  on  his  insolvency,  that  is,  on 
his  taking  the  benefit  of  the  Acts  for  the  relief  of 
insolvent  debtors  (i) ;  in  which  event  the  whole  estate 


(e)  SUt.  46  k  47  Viet.  c.  52, 
8.  44  ;  He  New  Land,  <C;c.,  Assn. 
and  Gray,  1892,  2  Ch.  138  ;  Bird 
V.  PhilpoU,  1900,  1  Ch.  822 ;  see 
Wms.  Pers.  Prop.  244,  259,  262, 
15th  ed. 

(rf)  Stat.  63  &  54  Vict.  c.  71, 
s.  8,  sub-RS.  16,  17  ;  see  Wms. 
Pers.  Prop.  240,  241,  15th  ed. 

(e)  SUt  50  &  51  Vict.  c.  57, 
88.  4—6. 

(/)  Stat.  51  &  52  Vict.  c.  61, 
88.  2,  4,  7  —  9.  Such  a  deed 
affecting  lauds  in  Middlesex  need 
not,  since  the  pussiug  of  the 
Land  Charges  Act,  1900,  be 
registered  in  tlie  Middlesex 
Register;  stat.  63  k  64  Vict, 
c.  26,  8.  4.     An  order  of  adjudica- 


tion of  bankruptcy  does  not 
require  to  be  registered  in 
Middlesex  in  order  to  pass  the 
debtor's  lauds  there  situate  to  the 
trustee;  He  CakoU  df  £lvin*s 
contract,  1898,  2  Ch.  460. 

ig)  Stats.  50  &  61  Vict.  c.  57, 
8.  12  ;  51  &  52  Vict  c.  51,  as.  16, 
17. 

(h)  Stat  24  k  25  Vict.  c.  184, 
88. 19—27.  69. 

(t)  Stats.  1  &  2  Vict  c.  110, 
88.  23  sq.,  replacing  7  Geo.  IV. 
c.  57,  continued  and  amended  by 
11  Geo.  IV.  &1  Will.  IV.  c38; 
5  &  6  Viet  c  116 ;  7  &  8  Vict 
c.  96  ;  10  &  11  Vict  c.  102  ;  aU 
repealed  by  24  &  25  Vict  c.  134, 
8.  230,  and  82  k  83  Vict  c.  83, 


OF  CREDITORS*   RIGHTS.  273 

became  vested  in  the  assignee  under  the  Acts  for  the 
benefit  of  his  creditors  {k). 

Fee  simple  estates  are  also  subject,  after  the  tenant's  Alienation  for 
death,  to  debts  of  all  kinds  contracted  by  him  in  his  life-  a^thf  ^"^ 
time.     This  liability,  too,  has  been  established  by  very 
slow  degrees  (Q.    It  appears  that  in  Bracton's  time,  the 
heir  of  a  deceased  person  was  bound,  to  the  extent  of  the 
inheritance  which  descended  to  him,  to  pay  such  of 
the  debts  of  his  ancestor  as  the  goods  and  chattels  of 
the  ancestor  were  not  sufficient  to  satisfy  (rn).    But  the 
spirit  of  feudalism,  which  attained  to  such  a  height  in 
the  reign  of  Edward  I.,  appears  to  have  infringed  on  this 
ancient  doctrine ;  for  we  find  it  laid  down  by  Britton, 
who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to  any 
other  person  than  the  King,  unless  he  were  by  the  deed 
of  his  ancestor  especially  bound  to  do  so  (n).     On  this  Hein  might 
footing  the  law  of  England  long  continued.    It  allowed  bound  by 
any  person,  by  any  deed  or  writing  under  seal  (called  specialty. 
a  special  contract  or  specialty)  (o)  to  bind  or  charge 
bis  heirs,  as  well  as  himself,  with  the  payment  of 
any  debt,  or  the  fulfilment  of  any  contract ;  in  such 
a   case  the  heir  was  liable,   on   the  decease  of  his 
ancestor,  to  pay  the  debt  or  fulfil  the  contract,  to  the 
value  of  the  lands  which  had  descended  to  him  from  the 
ancestor,  but  not  further  (p).    The  lands  so  descended 
were  called  assets  by  descent,  from  the  French  word  Assets. 
assezy  enough,  because  the  heir  was  bound  only  so  far 
as  he  had  lands  descended  to  him  enough  or  sufficient 
to  answer  the  debt  or  contract  of  his  ancestor  (9).    If, 

s.  20.    See  Wins.  Ters.  Prop.  265,  8  ;  and  see  P.  &  M.  Hist.  Eug. 

15th  ed.  Law,  ii.  342—344  ;  ante,  p.  20. 

(it)  See  stats.  1  A  2  Vict.  c.  110,  (n)  Britt.  64  b  ;  FJeU,  fo.  135. 

as.   37,    46;  5  &  6  Vict.  c.  116,  (o)  See  aw ^c,  pp.  149— ]51. 

s.  7  ;  7  &  8  Vict.  c.  96,  bs.  4,  10  ;  (p)  Bac.  Abr.  Hoir  and  Ances- 

10  &  j1  Vict.  c.  102,  8.  5.  tor  (F) ;  Co.  Litt.  376  b. 

(/)  See  Co.  Litt.  191  a,  n.  (1),  {q)  2  Black.  Comm.  244 ;  Bac. 

vi.  9.  Abr.  Hoir  aud  Ancestor  (]). 

(w)  Bract.  61  a ;  cf.  Glanv.  vii. 

W.R.P.  1 8 


274  OF  CORPOREAL   HEREDITAMENTS. 

however,  the  heir  was  not  expressly  named  in  such  bond 
or  contract,  he  was  under  no  liability  (r) .  When  the  power 
of  testamentary  alienation  was  granted,  a  debtor,  who 
had  thus  bound  his  heirs,  became  enabled  to  defeat  his 
creditor,  by  devising  his  estate  by  his  will  to  some  other 
person  than  his  heir ;  and,  in  this  case,  neither  heir  nor 
devisee  was  under  any  liability  to  the  creditor  (s).  Some 
debtors,  however,  impelled  by  a  sense  of  justice  to  their 
creditors,  left  their  lands  to  trustees  in  trust  to  sell  them 
for  the  payment  of  their  debts,  or  which  amounts  to  the 
same  thing,  charged  their  lands,  by  their  wills,  with  the 
payment  of  their  debts.  The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor;  and  the  Court 
of  Chancery,  in  distributing  this  bounty,  thought  that 
"  equality  was  equity,"  and  consequently  allowed  credi- 
tors by  simple  contract  to  participate  equally  with 
those  who  had  obtained  bonds  binding  the  heirs  of  the 
deceased  (t).  In  such  a  case  the  lands  were  called 
Bqnitable  equitable  assets.  At  length  an  Act  of  William  and  Mary 
Msets.  made  void  all  devises  by  will,  as  against  creditors  by 

specialty  in  which  the  heirs  were  bound,  but  not*  further 
or  otherwise  (u) ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  (x).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee :  unless  the  debtor 
chose  of  his  own  accord  to  charge  his  lands  by  his  will 
with  the  payment  of  his  debts ;  in  which  case,  as  we 
have  seen,  all  creditors  were  equally  entitled  to  the 
benefit.  So  that,  till  the  early  part  of  the  last  century, 
a  landowner  might  incur  as  many  debts  as  he  pleased, 
and  yet  leave  behind  him  an  unencumbered  estate  in  fee 

M  Dyer,271a,pl.35;Plow.467.  («)  Stat.    3    Will.    &    Mary. 

(s)  Bac.  Abr.  ubi  sup.  c.    14,  s.   2,   made  i>er{)etual    by 

(0  Parker  v.  Dee,  2  Cha.  Gas.  Btat.  6  &  7  Will.  III.  c.  14. 

201  ;  Bailey  v.  Jilkiiui,  7  Ves.319  ;  (x)  Stat.     3    Will,    k    Mary, 

2  Jann.  Wills,  1426,  5th  ed.  c.  14,  s.  4. 
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simple,  unless  his  creditors  had  taken  proceedings  in  his 
lifetime,  or  he  had  entered  into  any  bond  or  specialty 
binding  his  heirs.     At  length,  in  1807,  the  fee  simple 
estates  of  deceased  traders  were  rendered  liable  to  the 
payment,  not  only  of  debts  in  which  their  heirs  were  Debts  of 
bound,  but  also  of  their  simple  contract  debts  (i/),  or  ^^^^ 
debts  arising  from  contracts  made  without  any  sealed 
writing  (^).     By  a  subsequent  statute  (a),   the  above 
enactments  were  consolidated  and  amended,  and  facili- 
ties were  afforded  for  the  sale  of  such  estates  of  deceased  . 
persons  as  were  liable  by  law,  or  by  their  own  wills,  to 
the  payment  of  their  debts.     But  notwithstanding  that 
the  efforts  of  a  Eomilly  were  exerted  to  extend  so  just  a 
liability,  the  lands  of  all  deceased  persons,  not  traders 
at  the  time  of  their  death,  continued  exempt  from  their 
debts  by  simple  contract,  till  the  year  1833 ;  when  a 
provision,  which,  but  a  few  years  before,  had   been 
strenuously  opposed,  was  passed  without  the  least  diffi- 
culty (Jb).    All  estates  in  fee  simple,  which  the  owner  in  1833  lands 
should  not  by  his  will  have  charged  with,  or  devised  j^ecTto^ir^ 
subject  to,  the  payment  of  his  debts,  were  then  rendered  debts, 
liable  to  be  administered  in  the  Court  of  Chancery,  for 
the  payment  of  all  the  just  debts  of  the  deceased  owner, 
as  well  debts  due  on  simple  contract  as  on  specialty. 
But  adead  man's  personal  estate  still  remained  primarily 
liable  to  his  debts  (c) ;  and  his  personal  and  real  assets 
were  applicable  in  discharge  of  his  liabilities  in  the 
order  stated  below (rZ).  And  out  of  respect  to  the  ancient 

(w)  By  Stat.  47  Geo.  III.  c.  74.  IV.  c.  47. 

(2)  See  Wms.  Pers.  Prop.  155,  (6)  Stat.  3  &  4  Will.  IV.  c.  104. 

i5th  ed.  (c)  Ante,  p.  20. 
(a)  Stat  11  Geo.  IV.  &  1  WiU. 

(d)  1.  The  general  personal  estate  not  expressly  or  impliedly 
•exempted ; 

2.  Lands  expressly  devised  on  trust  to  pay  debts ; 

3.  Estates  allowed  to  descend  to  the  heir  ; 

4.  Keal  or  personal  property  devised  or  liequeatlied  to  any  one 
charged  with  the  debts ;  Mc  Salt,  1895,  2  Ch.  203  ;  Re  Roberts,  'l902, 
2  Ch.  834. 

5.  General  pecuniary  legacies  ; 

6.  Specific  legacies  and  real  estate  devised,    whether  the  devisa 

18—2 
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Former  effect 
of  a  charge 
of  debts  by 
will. 


All  creditors 
now  stand  in 
equal  degree. 


law,  the  Act  provided  that  all  creditors  by  special  con- 
tract, in  which  the  heirs  were  bound,  should  be  paid  the 
full  amount  of  the  debts  due  to  them  before  any  of  the 
creditors  by  simple  contract,  or  by  specialty  in  which  the 
heirs  were  not  bound,  should  be  paid  any  part  of  their 
demands.  If,  however,  the  debtor  should  by  his  last 
will  have  charged  his  lands  with,  or  devised  them  subject 
to,  the  payment  of  his  debts,  such  charge  was  still  valid, 
and  every  creditor,  of  whatever  kind,  had  an  equal 
right  to  participate  in  the  produce  (e) .  This  anomaly  was 
removed  in  1869  by  an  Act  providing  that,  in  the  admi- 
nistration of  the  estateof  every  person  who  shall  die  after 
that  year,  specialty  debts  shall  not  be  entitled  to  any 
priority,  but  specialty  and  simple  contract  creditors  shall 
be  treated  as  standing  in  equal  degree,  and  be  paid  accord- 
ingly out  of  the  assets,  whether  legal  or  equitable  (/) .  As 
we  have  seen  (g),  under  the  Land  Transfer  Act,  1897  (/«), 
a  deceased  person's  real  estate  is  now  to  be  administered 
in  the  same  manner,  subject  to  the  same  liabilities  for 
debt,  costs,  and  expenses,  and  with  the  same  incidents 
as  if  it  were  personal  estate ;  but  this  is  not  to  alter  or 
affect  the  order  (t)  in  which  real  and  personal  assets 

were  specific  or  residuary,  p'o  ratd;  LanceJUld  v.  Iggulden^  L.  R. 
lOCh.  136. 

7.  Real  and  personal  property  over  which  the  deceased  person  had 
a  general  power  of  appointment,  and  which  he  had  appointed  to  an 
appointee  taking  the  same  gratuitously ;  see  poat^  Part  II.,  Ch.  iii. ; 

See  2  Jarm.  Wills,  622,  4th  ed.  ;  1430,  5th  ed.  ;  2  Seton  on  Judg- 
ments, 1672,  6th  ed.  It  will  be  seen  that  in  case  of  intestacy  the 
whole  of  the  personal  estate  must  be  exhausted  before  the  real  ratate 
is  applied  in  paying  debts. 


(e)  See  the  Authoi-'s  Essay  on 
Heal  Assets. 

(/)  Stat.  32  k  88  Vict.  c.  46, 
also  providing  that  this  shall  not 
prejudice  any  lien,  charge,  or 
other  security,  to  which  any 
creditor  may  be  entitled  for  the 
payment  of  his  debt.  It  has 
been  decided  that,  according  to 
the  true  construction  of  stat.  38 
k  89  Vict.  c.  77,  s.  10,  in  the 
administration  by  the  Court  of  a 
deceased  person's  insolvent  estate, 


his  debts  are  payable  according  to 
the  rule  applicable  in  bankruptcy ; 
by  which,  after  satisfaction  in  full 
of  certain  preferential  claims,  all 
other  debts  ai-e  payable  paH 
passu;  Be  Whitaker,  1901,  1  Ch. 
9  ;  see  Wms.  Pers.  I'rop.  208— 
212,  n.  (z),  16th  ed. 

{(j)  Ante,  p.  214. 

(/«)  Stat.  60  k  61  Vict  c.  65, 
8.  2  (3)  :  Be  J<mes,  1902,  1  Ch. 
92  ;  Be  Williams,  1904,  1  Ch.  52. 

(t)  Ante,  p.  275,  n.  (rf). 
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are  applicable  for  payment  of  funeral  and  testamentary 
expenses,  debts  or  legacies,  or  the  liability  of  real  estate 
to  be  charged  with  the  payment  of  legacies  (fc). 

The  remedies  of  a  creditor,  after  his  debtor's  death,  Creditor's 

are  either  to  sue  the  debtor's  executor  or  administrator  '^?®^^®?*  , 

after  debtor  a 

at  law,  when  execution  can  be  had  against  the  goods  of  death, 
the  testator  or  intestate,  or  to  apply  under  the  equitable 
jurisdiction  of  the  Court  (/)  for  the  administration  by  the 
Court  of  the  deceased  debtor's  estate  (m).  To  secure 
the  benefit  of  a  testamentary  charge  of  debts  on  real 
estate,  or  of  the  Act  making  real  estate  assets  for  the 
payment  of  debts,  a  creditor  was  formerly  obliged  to 
resort  to  the  latter  remedy ;  when  a  sale  or  mortgage  of 
the  real  estate  would  be  decreed,  if  necessary,  to  raise 
money  to  pay  the  debt  (n).  A  creditor  by  special  con- 
tract binding  the  heir  had  also  the  remedy,  seldom 
exercised,  of  suing  the  heir  or  devisee  for  the  debt  (o). 
The  effect  of  the  Land  Transfer  Act,  1897  (p),  appears 
to  be  that  a  creditor  suing  his  debtor's  personal  repre- 
sentatives at  law  may  have  execution  of  the  deceased 
debtor's  lands  in  like  manner  as  he  might  have  had 
execution  of  his  goods  at  common  law.  But  it  has  not 
yet  been  so  decided ;  and  in  practice  the  creditor's 
equitable  remedy  is  the  more  convenient,  and  is  that 
usually  pursued  (pp).  Under  the  Bankruptcy  Act,  1888,  Administra- 
aiiy  creditor  may  now  take  proceedings  to  have  the  *io^  i°  iMok- 
insolvent  estate  of  his  deceased  debtor  administered  deceased  ^ 
in  bankruptcy.      When    an  order  is  made  for  the  ^^^^ 


estate. 


(it)  AiUe,  p.  214,  n.  (;).  Smart,  L.  R.  10  Ch.  667  ;  Price 

if)  Ante,  p.  276.  v.  Price,  35  Ch.  I).  297. 

(w)  Wms.  Pers.  Prop.  104,  434,  [o)  See  stat.  11  Geo.  IV.  &  1 

15th  od.  Will.  IV.  c.  47,  ss.  2—8 ;  Shel- 

(n)  See  Seton  on  Judgments,  ford's    Real    Property    Statutes, 

1390  sq.,  6th  ed.  ;  Spackman  v.  pp.    366—371,   9th  ed-  ;    Wms. 

Timbrell,  8  Sim.  253  ;  Hichard-  Couv.  Stat  234,  236. 
noli  V.    HcrUm,    7    Beav.    112  ;  (p)  Stat.  60  &  61  Vict.  c.  65, 

J*immv.  InacUl,  1  Mao.  k  G.  449  ;  s.  2  (2,  3) ;  aide,  p.  214. 
JirUuh  Mutual  InvestvierU  Co.  v.  {pp)  Ke  Chant,  1905,  2  Ch.  225. 
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administration  in  bankruptcy  of  a  deceased  debtor's 
estate,  his  property  (real  as  well  as  personal)  vests  in 
the  ofScial  receiver  of  the  Court  as  trustee,  and  then 
in  the  trustee  appointed  by  the  creditors.  And  the 
trustee  is  empowered  to  realise  the  same  by  sale  or  other- 
wise, and  distribute  the  proceeds  among  the  creditors 
of  the  deceased,  as  in  the  case  of  bankruptcy  (q). 

Crown  debts.  The  Crown  is,  by  Royal  prerogative  and  by  Statute, 
invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.  Thusa  Crown debtor'sfreeholdsin  fee  simple, 
in  the  hands  of  himself,  his  heirs  or  devisees  (?*)»  may  be 
seized,  as  well  as  his  body  (s)  and  goods,  in  satisfaction 
of  any  debt  due  to  the  Crown  under  process  duly  issued 
for  the  purpose  (t).  And  debts  due,  or  which  might 
have  become  due,  to  the  Crown,  from  persons  who  were 
accountantp  to  the  Crown  (u),  and  debts  of  record  (x),  or 
by  specialty  (y)  in  fonji  prescribed  by  statute  (z),  due 
from  other  persons  to  the  Crown  were  formerly  binding 
on  their  estates  in  fee  simple  when  sold,  as  well  as  when 
devised  by  will,  or  suffered  to  descend  to  the  heir  at 


Debts  of 
record. 


(q)  Stot.  46  k  47  Vict.  c.  62, 
s.  125,  amended  by  63  &  54  Vict, 
c.  71,  8.  21  (3) ;  ante,  p.  271. 

(r)  a.  V.  27ie  Estate  of  G. 
Hassell,  McCleland,  106. 

(s)  See  A.-G,  v.  Edmunds,  22 
L.  T.  N.  S.  667 ;  Ee  Smith,  2 
Ex.  D.  47. 

(t)  3  Black.  Comm.  420 ;  Man- 
ning's Exchequer  Practice,  pt.  i., 
bk.  L,  2nd  ed.  ;  Chitty  on  the 
Prerogative  of  the  Crown,  ch. 
xii.  :  Stat  28  &  29  Vict.  c.  104, 
ss  47  61 

'(«)  Stats.  13  Eliz.  c.  4 ;  25 
Geo.  III.  c.  35  ;  Co.  Litt.  191  a, 
n.  (1),  vi.  9,  209  a,  n.  (1) ;  Sug. 
V.  &  P.  544. 

(x)  These  are  debts  appearing 
to  be  due  by  matter  of  record : 
that  is,  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of    which    the    proceedings    are 


enrolled  or  recorded,  and  the 
records  of  which  are  indisputable 
evidence  of  its  proceedings.  Judg- 
ment debts  and  recognizances 
(see  ante,  pp.  261,  266  andn.  [e) 
are  debts  of  record  ;  so  are  debts 
found  to  be  due  to  the  Crewu  by 
the  vei*dict  of  an  inquest  of  office 
held  for  the  purpose.  See  GUnr. 
viii.  5—11 ;  Bract.  156  b,  288  b, 
289  ;  Britton,  liv.  i.  ch.  1,  §§  7— 
12,  ch.  28,  §  1 ;  Co.  Litt.  117  b, 
260  a;  Black.  Comm.  ii.  461, 
iii.  24 ;  Manning's  Exchequer 
Practice,  1,  36  sq.,  2nd  ed.; 
Chitty  on  the  Prerogative  of  the 
Crown,  265—271,  293  ;  P.  &  M. 
Hist.  Eng.  Law,  it.  666. 

(y)  Ante,  p.  273. 

(z)  Stat.  33  Hen.  VIIL  c.  39, 
88.  36,  37,  52  (ss.  60—56,  75  in 
Ruffhead) ;  see  Chitty,  Preroga- 
tive, 265,  293. 
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law  (a).  Simple  contract  debts  (&),  however,  due  to 
the  Crown  from  one,  who  was  no  public  accountant  to 
the  Crown,  did  not  give  rise  to  any  lien  on  the  debtor's 
lands  until  the  debts  were  made  of  record  (bb)  for  the 
purpose  of  enforcing  them  (c).  But  by  the  Judg- 
ments Act,  1839  (d),  no  liabilities  to  the  Crown  by 
record,  specialty,  or  accountantship  incurred  after  the 
3rd  of  June,  1839,  should  affect  any  lands  as  to  pur- 
chasers or  mortgagees  unless  duly  registered  in  the 
index  of  Crown  debtors  and  accountants  (d).  And  by 
the  Crown  Suits  Act,  1865  (e),  no  such  liabilities  to  the 
Crown  incurred  after  the  1st  of  November,  1866,  should 
affect  any  land  as  to  a  bond  fide  purchaser  for  valuable 
consideration  or  a  mortgagee,  whether  he  should  have 
or  have  not  notice  of  the  same,  unless  a  writ  or  process 
of  execution  had  been  issued  and  registered  (/)  before 
the  execution  of  the  conveyance  or  mortgage,  and  the 
payment  of  the  purchase  or  mortgage  money.  But  by  x^jabilities  to 
the  Land  Charges  Act,  1900  (^),  these  registers  were  the  Crown 


(a)  By  stata.  2  &  3  Vict.  c.  11, 
3.  10,  and  12  A  13  Vict.  c.  89, 
any  two  of  the  commissioners  of 
the  Treasury  were  empowered  to 
certify  that  any  lands  of  any 
Crown  debtor  or  accountant 
should  be  held  by  the  purchaser 
or  mortgagee  thereof  discharged 
from  all  nirther  claims  of  the 
Crown  in  respect  of  any  debt 
or  liability  of  the  debtor  or 
accountant  to  whom  the  lands 
l)elonged.  And  by  stats.  16  &  17 
Vict.  c.  107,  88. 196—197  ;  23  k  24 
Vict.  c.  115,  8.  1  ;  and  39  &  40 
Vict  c.  36,  ss.  167,  288,  a  similar 
l)ower  was  given  to  any  two  of 
the  commissioners  or  principal 
officers,  or  the  only  commissioner 
or  principal  officer,  of  any  public 
department  with  respect  to  any 
Crown  bond  or  other  security 
concerning  or  incident  to  any 
such  department. 

(ft)  AnU,  pp.  81,  275. 

(bb)  AnUt  p.  278  and  n.  (a;). 

(c)  A*.  V.  Smith,  Wightw.  34  ; 


A.-O.,  6  Price,  411, 
Chitty,  Prerogative, 
Sug.    V.   &   P.   545, 


Casbcrd  v. 
473-476; 
293-296; 
14th  ed. 

{d)  Stat.  2  &  3  Vict.  c.  11,  s.  8. 
By  sut.  22  k  23  Vict.  c.  35, 
s.  22,  re-registration  every  five 
years  was  required.  This  register 
was  originally  in  the  office  of  the 
Court  of  Connion  Pleas,  but  was 
transferred  in  1879  to  the  Central 
Office  oi  the  Supreme  Court ; 
ante,  p.  266,  n.  {g). 

{e)  Stat.  28  &  29  Vict.  c.  104, 
ss.  4,  48,  49,  also  providing  that 
no  other  i-egistration  of  the  writ 
or  process  or  of  the  debt  or 
liability  should  be  necessaiy. 

(/)  Originally  in  the  office  of  the 
Court  of  Common  Pleas,  but  since 
1879  in  the  Central  Office  of  the 
Supreme  Coivrt; ante,  p.  266,  n.  {g). 

ig)  Stat.  63  k  64  Vict.  c.  26, 
8.  2,  repealing  the  above-men- 
tioned provisions  of  the  Acts  of 
1839  and  1865  as  from  that  date. 


no  longer  a 
charge  on 
lands. 
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closed  as  from  the  commencement  of  the  Act  (h) ;  after 
which  a  judgment  or  recognizance  (i)  obtained  or  entered 
into  on  behalf  of  the  Grown,  and  any  inquisition  finding 
a  debt  due  to  the  Crown  (A;),  and  any  obligation  or 
specialty  made  to  and  any  acceptance  of  office  from  or 
under  the  Grown,  whatever  be  the  date  of  the  same, 
shall  not  operate  as  a  charge  on  lands,  unless  or  until 
a  writ  or  order  for  the  purpose  of  enforcing  the  same 
is  registered  under  the  Land  Gharges  Act  of  1888  (I). 
And  the  provisions  of  this  Act,  making  void  the 
delivery  of  lands  in  execution  as  against  purchasers 
for  value  if  the  writ  or  order  be  not  duly  registered  (m), 
are  extended  to  every  writ  or  order  affecting  land 
issued  or  made  by  any  Gourt  for  the  purpose  of 
enforcing  a  judgment  obtained  on  behalf  of  the  Grown 
and  every  delivery  in  execution,  or  other  proceeding 
taken  in  pursuance  of  any  such  writ  or  order. 

Conveyances  By  a  statute  of  the  reign  of  Elizabeth,  conveyances 
ing  creators.  ^^  landed  estates,  and  also  of  goods,  made  for  the  pur- 
pose of  delaying,  hindering  or  defrauding  creditors,  are 
void  as  against  them  ;  unless  made  upon  good,  which 
here  means  valuable,  consideration  (u),  and  bond  fide, 
to  any  person  not  having,  at  the  time  of  the  convey- 
ance, any  notice  of  such  fraud  (o).  Such  conveyances 
of  land  are  therefore  of  no  avail  against  the  claim  of  a 
creditor  to  take  the  land  in  execution,  or  against  the 
title  of  the  debtor's  trustee  in  bankruptcy,  or  against 
creditors  who  take  proceedings  to  secure  payment  of 
their  debts  out  of  the  debtor's  estate  after  his  death  (p). 

(h)  Ist  July,  1901.  These  regis-  (o)  Stat.  13  Eliz.  c.  5  ;  Twynes 

ters  have  been  transferrad  to  the  case^    3    Rep.    81   a,    1    Smith's 

Office  of  Land  Registry  ;  see  atUe,  Leading    Cases,    1  ;    Spencer  v. 

pp.  267,  n.  {p),  268,  n.  (q).  SlaUr,  4Q.  B.  D.  13  ;  lie  Johnson, 

(i) -4?i^e,  pp.  261,266,audn.(«).  Golden   v.    Gillam,    20    Ch.    D. 

ik)  AiUCy  p.  278,  n.  [x),  389  ;  Halifax  Joint  Stock  Bank- 

(Z)Stat.  61  &  62  Vict.   c.  51,  higCo.\:GUdhill,\^^\,\C\x.%\; 

8.  6  ;  anU,  p.  267.  see  Re  HoUaiid,  1902,  2  Ch.  360. 

(m)  Stat.  63  &  64  Vict.  c.  26,  s.  3.  (p)  Ilichai-dson  v.   Smalliffood, 

{n)  AixU,  p.  78.  Jac.  652 ;  Be  Midler,  22  Ch.  D.  74. 
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Fraudulent  conveyances  of  property  are  also  void,  as 
against  the  trustee  in  bankruptcy  of  the  conveying  party, 
under  the  bankruptcy  laws  (q) .  And  by  the  Bankruptcy 
Act,  1883  (r),  any  voluntary  settlement  of  property  («) 
shall,  if  the  settlor  becomes  bankrupt  within  two  years 
after  the  settlement,  be  void  against  the  trustee  in  the 
bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt 
at  any  subsequent  time  within  ten  years  after  the  settle- 
ment, be  void  as  against  the  trustee  in  the  bankruptcy, 
unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  passed  to  the 
trustee  of  such  settlement,  on  the  execution  thereof  (Q. 
But  the  title  of  a  bond  fide  purchaser  for  value  from  a 
beneficiary  under  any  settlement  so  liable  to  be  avoided 
will  not  be  displaced  by  the  subsequent  bankruptcy  of 
the  settlor,  even  though  the  purchaser  had  notice  that 
the  settlement  was  voluntary  (n). 

With  regard  to  the  alienation  of  an  estate  tail  for  Alienation  of 
debt,  under  the  old  law  of  judgments  {x)  lands  held  for  ^^^^^  ^^  ^""^ 
an  estate  tail  could  not  be  seized  under  a  writ  of  elegit 
for  a  longer  time  than  the  life  of  the  tenant  in  tail, 
against  whom  judgment  for  debt  or  damages  had  been 
recovered  {y).  But  by  the  Judgments  Act,  1838,  a  judg-  Judgment 
ment  debt  (z)  was  made  a  charge  binding  on  the  lands 


debts. 


(j)  See  Wma.  Pers.  Prop.  232.  {t)  Ex    parU     fftixtable,     lie 

235,  15th  ed.  :  notes  to  Twyne's  Conibeer,  2  Ch.  D.  54  ;  Ex  parte 

case,  1  Smith,  L.  C.  Hillman,  Re  Pumfrey,  10  Ch.  D. 

(r)  Stat  46  &  47  Vict.  c.  52,  622  ;  Ex  parU  Riissell,  lie  BiUUr- 

A.  47,  replacing  32  &  33   Vict  worth,  19  Gh.  D.  588 ;  SaiiquineUi 

c   71,  8.  91,    avoiding    similar  v.  Stuekey'sBank,  1895, 1  Ch.  176. 
settlements  by  traders.  {u)  Re  Vannttart,  1893,  2  Q.  B. 

{s)  lucluding  any  conveyance  377 ;  Re  Brallf  ib,  381 ;  Re  Carter 

or    transfer    of    property,    but  tk    Kenderdiite's   contract^    1897, 

excepting    settlements    on    the  1  Ch.  776. 
settlor's   mfe     or    children     of  (x)  Ante,  pp.  261 — 264. 

property  accroed    to    him    after  {i/)  Andersons  case,  7  liep.  21. 

marriage  in  right  of  his  wife.  (z)  See  a^Ue,  p.  264,  n.  {y). 
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of  the  debtor,  as  against  the  issue  of  his  body,  and  also 
as  against  all  other  persons  whom  he  might,  mthout 
the  assent  of  any  other  person,  cut  off  and  debar  from 
any  remainder  or  reversion  (a).  As  we  have  seen, 
by  the  Judgments  Act,  1864,  no  judgment  thereafter 
entered  up  should  affect  any  land,  until  the  land  had  been 
actually  delivered  in  execution  ;  by  the  Land  Charges 
Act,  1888,  actual  delivery  in  execution  is  made  void,  as 
against  purchasers,  unless  the  writ  be  duly  registered ; 
and  by  the  Land  Charges  Act,  1900,  as  from  the  1st  of 
July,  1901,  a  judgment  shall  not  operateas  a  charge  on 
land  unless  or  until  a  writ  or  order  for  the  purpose  of 
enforcing  it  is  duly  registered  under  the  Land  Charges 
Act,  1888.  Such  registration  therefore  will  thenceforth 
be  necessary  in  order  that  a  judgment  creditor  may 
acquire  an  interest  binding  thelands,  of  which  his  debtor 
is  tenant  in  tail,  as  against  those  whose  rights  would 
Bankruptcy  be  barred  by  a  disentailing  assurance  (2^).  An  estate 
toil  ^  ^^  ^^^^  ^^y  ^1^^  ^^  barred  and  disposed  of  on  the  bank- 
ruptcy of  a  tenant  in  tail,  for  the  benefit  of  his  creditors, 
to  the  same  extent  as  he  might  have  barred  or  disposed 
of  it  for  his  own  benefit  (c).  If,  however,  a  tenant  in 
tail  die  before  any  judgment  creditor  has  acquired  a 
charge  on  his  lands,  and  without  having  been  adjudged 
bankrupt  (d),  the  entailed  lands  will  no  longer  be  subject 
to  his  debts  generally  ;  unless  indeed  it  should  be  held 
that  the  Land  Transfer  Act,  1897  (e),  has  altered  the 
law  in  this  respect.  But  there  is  an  exception  in  the 
case  of  certain  Crown  debts  (/).  For,  by  a  Statute  of 
Henry  VIIL  (g),  estates  tail  were  charged,  in  the  hands 


(a)  Stat.  1  &  2  Vict.  c.   110,  (d)  See  stat.  3  &  4  Will.   TV. 
s.  18.     See  Levns  v.  Ihmcombe,  c.  74,  s.  65. 

20  Beav.  398  ;  Sug.  V.  &  P.  626;  (c)  Stat.  60  &  61  Vict  c.  65, 

Re  Anthony,    1893,   3   Cb.   498,  parti.  ;  see a9ito, pp.  109,214,220. 

601,  602.  (/)  1  RoUe  Abr.   841   (F)  ;  7 

(b)  Ante,  pp.  266,  267.  Rep.  21 


{c)i 


Stats.  3  &  4  Will.  IV.  c.  74,  (p)  83  Hen.  VIIL  c.  39,  s.  52 

«s.  56—73  ;  46  &  47  Vict.  c.  52,       (s.  75  in  Ruffhead) ;  Chittyonthe 
8.  56,  8ub-8.  6.  Prerogative  of  the  Crown,  299. 
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of  the  heir,  with  debts  dae  from  his  ancestor  to  the 
Crown  by  judgment,  recognizance,  obligation  or  other 
specialty  (/0>  although  the  heir  should  not  be  comprised 
therein.  And  all  arrears  and  debts  due  to  the  Crown, 
by  accountants  to  the  Crown,  whose  yearly  or  total 
receipts  exceed  three  hundred  pounds,  were,  by  a  Statute 
of  Elizabeth  (i),  placed  on  the  same  footing  (/c). 

A  life  estate  is  liable  during  the  tenant's  life  to  be  inToluntary 
taken  to  satisfy  any  judgment  debt  of  his,  in  the  same  yfe^^.^ 
manner  as  an  estate  in  fee  simple  (I) .   And  it  is  similarly 
liable  to  vest  in  the  creditors'  trustee  on  his  bank- 
ruptcy {m).     But  it  is  not  in  any  way  subject  to  the 
tenant's  debts  after  his  death.  Determinable  life  estates 
are  not  subject  to  the  tenant's  debts  after  their  deter- 
mination (n).   Estates  pur  autre  vie  are  liable  to  aliena-  Estates in^r 
tionfordebt  in  the  tenant's  lifetimein  the  same  manner  *"''**  *^'*' 
as  other  freehold  estates  (o)  ;  and  after  his  death,  they 
continue  liable  to  his  debts  during  the  remainder  of  tlie 
life  of  the  cestui  que  vie{p). 

Judgment  creditors  have  the  following  rights  against  Judgmeut 
theirdebtors'equitableortrustestates:— (1)  They  may  ri^j^against 
by  statute  take  lands  and  hereditaments  held  on  a  simple  trust  estates. 
trust  (q)  for  the  debtor  under  the  writ  of  elegit.     This 
remedy  was  first  given  by  the  Statute  of  Frauds  (r),  and 
was  enlarged  by  the  Judgments  Act,  1838.     By  this 
Act,  execution  may  be  delivered,  under  the  writ  of  elegit, 

(A)  Ante,  pp.  266,  273.  (q)  Ante,  p.  178. 

(i)  Stat.    13    Eliz.    c.    4  ;  and  (r)  Stat.  29  Car.  II.  c.  3,  s.  10, 

see  25  Geo.  III.  c.  35  ;  Chitty,  which   enabled    the    sheriff    to 

Prerogative,  294,  295.  deliver  execution  unto  the  judg- 

(k)  It    does    not  appear    that  ment  creditor  of  all   such  landn 

this  liability  is  remoyed  by  stat.  and  hereditaments  as  any  other 

63  &  64  Vict.  c.  26,  s.  2  ;  ante,  person  or  persons  were  seised  or 

pp.  279,  280.  possessed    of    in    trust  for    the 


(0  Ante,  pp.  261 — 269.  judgment  debtor  at  the  time  of 

(m)  ^nto,  p.  271.  execution    sued;    see    Hunt    v. 

(»)  See  anU,  pp.  82,  127.  Coles,  Com.  226  ;  Han-is  w,  Pugh, 

{o)  Ante,  pp.  261—269.  4   Bing.    835,    12  J.    B.   Moore, 

(p)  AiUe,  p.  130.  577. 
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Equitable 
execution. 


of  all  such  lands  and  hereditaments  as  the  person  against 
whom  execution  is  sued,  or  any  person  in  trust  for  him, 
shall  have  been  seised  or  possessed  of  at  the  time  of 
entering  up  the  judgment  or  at  any  time  afterwards  («). 
(2)  Judgment  creditors  may  obtain  what  is  called  equit- 
able execution.  This  originated  in  the  relief  which  the 
Court  of  Chancery  used  to  give  to  a  judgment  creditor, 
who  had  sued  out  a  writ  of  elegit  to  take  the  debtor's 
land  at  law,  but  was  prevented  from  executing  it  by  the 
fact  that  the  legal  estate  was  outstanding  in  some  other, 
who  was  not  trustee  for  the  debtor  simply  (f).  In  such 
cases  the  creditor  might  have  obtained  the  appointment 
by  the  Court  of  a  receiver  of  the  rents  and  profits  of 
the  debtor's  equitable  estate  in  the  land  (7^).  The  juris- 
diction of  the  present  High  Court  of  Justice  (x)  to 
appoint  a  receiver  was  enlarged  by  the  Judicature  Acts  (y). 
And  now  it  appears  that  a  judgment  creditor  may  obtain 
equitable  execution  by  means  of  an  order  for  the  appoint- 
ment of  a  receiver  of  the  profits  of  his  debtor's  interest 
in  land,  whenever  there  are  circumstances  to  hinder  the 
convenient  operation  of  his  legal  remedy  by  elegit  {2) ; 
and  there  is  no  necessity  for  him  to  sue  out  an  elegit  in 
the  first  instance  (a). 


How  far 
judgments 
are  enlarges 
upon  efjuit- 
able  estates. 


As  judgments  were  enforceable  in  equity  under  the 
old  law,  they  were  regarded  as  charges  in  equity  upon 
equitable  estates  in  land,  and  therefore  binding  upon  all 
who  succeeded  to  the  judgment  debtor's  estate,  except 


(»)  Stat.  1  &  2  Vict.  c.  110, 
s.  11. 

(t)  NeaU  V.  Diike  of  Marl- 
borough,  3  My.  &  Cr.  407 ; 
Mitford  on  Pleading,  126  (148, 
.5th  ed.) ;  Lewin  on  Trusts, 
646  sq.  6th  ed.  ;  1006  sq.  11th  ed. 

(«)  19  Ves.  633 ;  2  Swaiist. 
187,  155  ;  Daniell,  Ch.  Pr.  1563, 
1564,  5tli  ed. 

(flc)  Ante,  p.  161. 

ly)  Stat.  36  &  37  Vict.  c.  66, 
8.    "ZO,   8ub-8.    8  ;  806  Holmes  v. 


milage,  1898.  1  Q.  B.  551. 

{z)  Anglo-Italian  Bank  v. 
Davits,  9  Ch.  D.  275  ;  Smith 
V.  Cowell,  6  Q.  B.  D.  75 ;  Salt  v. 
Cooper,  16  Ch.  D.  644  ;  Ee  Pope, 
17  Q.  B.  D.  743  ;  Re  Shephard, 
43  Ch.  D.  131;  Levasseur  v. 
Mason  <fc  Barry,  1891,  2  Q.  B. 
73 ;  Cadogan  v.  Lyiic  Theatre, 
1894,  3  Ch.  338. 

(a)  Ex  jHiHe  JCvans,  Be  IVal- 
kins.  13  Ch.  D.  252. 
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those  who  took  it  as  purchasers  for  value  without  notice 
of  the  judgment  (6).  The  Judgments  Act,  1838,  ex- 
pressly made  judgments  a  charge  on  all  hereditaments 
to  which  the  judgment  debtor  should  at  the  time  of 
entering  up  judgment,  or  at  any  time  afterwards,  be 
entitled  for  any  estate  or  interest  whatever  at  law  or  in 
equity  (c).  But,  as  we  have  seen,  under  this  Act  pur- 
chasers were  not  to  be  affected  by  judgments,  unless 
duly  registered  (d).  The  Acts  of  1839  and  1860,  before 
referred  to  (e),  further  protected  purchasers  of  equitable 
as  well  as  legal  estates  (/).  And  by  the  Judgments 
Act,  1864,  no  subsequent  judgment  should  affect  any 
land,  until  actual  delivery  thereof  in  execution.  This 
was  held  to  take  place  in  the  case  of  equitable  execu- 
tion (g),  when  the  judgment  creditor  obtained  an  order 
for  the  appointment  of  a  receiver ;  and  he  had  no  charge 
until  then  (h).  As  we  have  seen,  the  Land  Charges 
Act,  1888,  has  made  it  requisite  to  register  the  writ  or 
order  enforcing  a  j  udgmen  t  in  the  office  of  Land  Begistry ; 
or  else  it  will  be  void  as  against  purchasers  for  value  (t) ; 
and  under  the  Land  Charges  Act,  1900,  the  judgment 
will  not  without  such  registration,  operate  as  a  charge 
on  the  debtor's  interest  in  the  land. 

Equitable  estates  are  liable  to  involuntary  alienation  Bankruptcy 
on  the  bankruptcy  of  the  person  entitled  thereto,  in  the  J^,.„^  ^*  ^"^ 
same  manner  as  his  estates  at  law  (k).   But  on  the  bank- 
ruptcy of  a  trustee,  the  legal  estate  in  any  property,  of  —of  tmstee. 
which  he  is  trustee  for  any  other  person,  does  not  pass 
to  the  trustee  for  his  creditors,   but  remains  vested 
in  him  (i). 

(6)  Sng.  V.  &  P.  618  ;  Lewiu  9  Ch.  229  ;    and  cases  cited  in 

on   Trusts,  663,  6th  ed.  ;   1012,  notes  (y)  (z)  to  p.  284,  anU, 

11th  ed.  ;  ante,  p.  179.  {i)  Ante,  pp.  267,  282. 

(e)  Stot.  1  &  2  Vict.  c.  110,  (k)  AnU,  p.  271. 

«.  13  ;  anU,  p.  264.  (l)  Stat.  46   &  47  Vict.  c.   52, 

(flQ  Sect.  19 ;  avXe,  p.  264.  ss.  20,  44,  168  ;  see  Jennings  v. 

(«)  AfOe,  pp.  264,  265.  MatJier,  1901,  1  Q.  B.  108.     The 

{/)  Sug.  V.  &  P.  535.  same  rule  was  formerly  applied 

(if)  Ante,  p.  266.  to  cases  of  insolvency ;  Sims  v. 

(A)  HaUm  v.  Haywood,  L.  R.  Thorpoe,  12  A.  k  E.  636. 
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Liability  of 
trust  estates 
after  death. 

The  Statute 
of  Frauds. 


Subsequent 
statutes. 


Trust  estates  in  fee  simple  are  also  liable,  like  estates 
at  law,  to  alienation  for  the  payment  of  the  owner's  debts 
after  his  death.  By  the  Statute  of  Frauds  it  was  pro- 
vided, that  if  any  cestui  que  trust  should  die,  leaving  a 
trust  in  fee  simple  to  descend  to  his  heir,  such  trust 
should  be  assets  by  descent,  and  the  heir  should  be 
chargeable  with  the  obligation  of  his  ancestors  for  and 
by  reason  of  such  assets,  as  fully  as  he  might  have  been 
if  the  estate  in  law  had  descended  to  him  in  possession 
in  like  manner  as  the  trust  descended  (m).  And  the 
subsequent  statutes  to  which  we  have  before  referred,  for 
preventing  the  debtor  from  defeating  his  bond  creditor 
by  his  will,  and  for  rendering  the  estates  of  all  persons 
liable  on  their  decease  to  the  payment  of  their  just  debts 
of  every  kind,  apply  as  well  to  equitable  or  trust  estates 
as  to  estates  at  law  (n). 


Crown  debts.  Trust  estates  are  subject  to  debts  due  to  the  Crown  in 
the  same  manner  and  to  the  same  extent  as  estates  at 
law  (o).  And  in  the  case  of  equitable  estates  tail  and  for 
life,  the  liability  for  the  owner's  debts  is  similar  to  that 
attached  to  the  like  estates  at  law  (p). 

Lis  pendens.  In  connection  with  creditors'  rights  against  purchasers 
of  land,  it  may  be  mentioned  that  actions  at  law  or  in 
equity  respecting  lands  will  bind  a  purchaser,  as  well  as 
the  tenant's  heir  or  devisee ;  that  is,  he  must  abide  by 
the  result,  although  he  may  be  ignorant  that  any  such 
proceedings  are  depending  (^) .  Provision  was  accordingly 


(m)  Stat.  29  Car.  II.  c.  3,  s.  10. 
Before  this  provision  the  Court  of 
Chancery  had  refused  to  give  the 
bond  creditor  any  relief ;  Bennet 
V.  Box,  1  Ch.  Ca.  12  ;  Prat  v. 
Coltf  ib,  128.  These  decisions,  in 
nil  probability,  gave  rise  to  the 
above  enactment.  See  1  Win. 
Black-  159  ;  1  Sand.  Uses,  276 
(289,  6th  ed.). 

(»)  Stats.  3  Will.  &  Mary, 
c.  14,  s.  2  ;  47  Geo.  IIL  c.  74 ; 


11  Geo.  IV.  &  1  Will.  IV.  c.  47  ; 
3  &  4  Will.  IV.  0.  104  ;  32  &  33 
Vict.  c.  46  ;  46  &  47  Vict.  c.  52, 
8.  125  ;  60  &  61  Vict.  c.  65,  part 
i.  :  aTUe,  pp.  273—278. 

(o)  The  King  v.  Smith,  Sug. 
V.  &  P.  Appx.  No.  15,  p.  1098, 
11th  ed. ;  Chitty  on  the  Preroga- 
tive of  the  Crown,  296. 

{p)  Sug.  V.  &  P.  524,  538. 

(q)  Co.  Lilt.  344  b;  Anon,.,  1 
Vern.  818 ;  Hiem  v.  MUl,  13  Yes. 
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made  by  the  Judgments  Act,  1889,  for  the  registration 
of  every  lis  pendens;  and  no  lis  pendens  binds  a  pur- 
chaser or  mortgagee  without  express  notice  thereof, 
unless  and  until  it  is  duly  registered ;  and  the  registration 
to  be  binding  must  be  repeated  every  five  years  (r) .  This 
registration  is  now  made  in  the  Office  of  Land 
Registry  («). 

In  consequence  of  the  above-mentioned  laws,  it  was  Searches, 
the  practice  to  cause  a  search  to  be  made,  before  every 
purchase  or  mortgage  of  freeholds,  in  the  registers  of 
judgments,  writs  and  orders  affecting  land,  and  pending 
actions,  and  also  of  Crown  debts  and  writs  of  execution, 
if  there  were  reason  to  suppose  that  the  owner  of  the 
property  had  been  a  Crown  debtor  or  accountant  (t). 
Since  the  commencement  of  the  Land  Charges  Act, 
1900,  it  has  been  unnecessary  to  search  for  judgments 
or  Crown  debts  or  writs  (w) :  but  the  other  searches 
are  still  made ;  and  if  the  search  disclose  any  registered 
incumbrance  affecting  the  land,  it  must  be  got  rid  of, 
before  the  sale  or  mortgage  can  safely  be  completed  {x). 

114,  120,  9R.  R.  149;    3  Prest.  147    sq.,    aud    Appx.    on    Land 

Abst.  854  ;  Bellamy  v.  Sabine,  1  Charges  Act  of  1888,  pp.  17,  18. 

De  G.  &  J.  566.  Under  stats.  45  &  46  Vict.  c.  39, 

(r)  Stat.  2  &  3  Vict.  c.  11,  s.  7,  s.  2,  and  61  &  62  Vict,  c  51,  s.  17, 

extended  by  18  &  19  Vict.  c.  16,  official  searches  in  these  registers 

8.  3,  to  the  Palatine  Courts  (antey  may  be  directed,  and  a  certificate 

p.   270,  n.   (p))  ;    see   Price    v.  (which  in  favour  of  a  purchaser 

Price,  35  Oh.  D.  297 ;  stat.  51  &  or  mortgagee  is  to  be  conclusive) 

52  Vict.  c.   51,  ss.   5,  6.     As  to  obtained  of   the  result    of   any 

vacating    such    registration,    see  such  search.     See  Wms.    Con  v. 

Stat.  30  &  31  Vict.  c.  47,  s.  2.  Stat.    261    sq. ;     Elphinstone    & 

(*)  See   ante,  pp.  266,  n.  (g),  Clark,  Searches,  166—168. 
268,  n.  {q).  (w)  See  anU,  pp.  266, 269,  279, 

(0  AiUe,   pp.   264,    267,    279.  280,  285. 
See  Sug.  V.  k  P.  537,  538,  543 ;  (x)  As    to    the    searches    now 

1  Dart,  V.  &  P.   523,  524,  557,  necessary,    see   1  Wms.  V.  k  P. 

562,  564,  6th  ed.  ;    Elphinstone  511  aq. 
k  Clark,   Searches,    50,   88,   93, 
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CHAPTER  XII. 

OF   PERSONAL  CAPACITY. 

It  has  been  mentioned  (a)  that  a  tenant  of  lands  may 
be  prevented  by  personal  incapacity  from  exercising  the 
right  of  alienation,  which  is  now  regarded  as  inherent 
in  ownership  (6).  Let  us  now  consider  what  persons 
have  the  legal  capacity  to  purchase,  hold  and  dispose  of 
an  estate  in  land ;  the  v/ord  purchase  being  here  used  in 
its  legal  meaning  (c),  which  includes  the  acquisition  of 
land  under  a  will  or  a  voluntary  conveyance,  as  well  as 
on  a  sale.  It  should  be  noted  that  capacity  so  to  pur- 
chase lands  merely  indicates  that  a  conveyance  of  land 
to  the  person  capable  will  give  him  the  legal  estate 
therein :  it  does  not  include  capacity  to  buy  land,  in  the 
common  sense  of  the  word.  That  is  a  matter  depend- 
ing on  capacity  to  contract.  It  will  therefore  be  useful 
to  inquire  as  well,  what  persons  may  contract  with 
regard  to  land. 

Persons  Persons  are  either  natural — men,  women  and  children 

'^rfi^S^^  — ^^  artificial,  as  corporations.  All  natural  persons, 
including  infants,  lunatics,  married  women,  convicts 
and,  at  the  present  day  (ci),  aliens,  are  capable  of  pur- 
chasing and  holding  lands.  And,  as  a  general  rule, 
any  natural  person  may  dispose  freely  of  the  land  he 
holds  (e),  and  may  contract  with  regard  to  land.  To 
this  rule  there  are  exceptions  in  the  case  of  infants, 
persons  of  unsound  mind,  drunken  persons,  married 


(a) 

n 


[a)  Aide,  p.  76.  (d)  By  stet.  33  Vict.  c.  14,  s.  2. 

b)  Ante,  pp.  2,  7,  65  sq,,  81.  (e)  Co.  Litt.  2,  8,  42  b ;  anU, 

'     Ante,  pp.  68,  221.  pp.  73—76,  81,  106,  116. 
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women,  and  convicts.  Corporations  may  purchase 
lands  C/') ;  but  their  capacity  for  holding  or  disposing 
of  them  is  restricted  by  laws,  which  have  no  application 
to  natural  persons. 

All  persons  under  the  age  of  twenty-one  years  are  infants, 
infants  in  law  (g).  The  purchase  of  land  by  an  infant 
is  voidable  at  his  option  ;  that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable  ;  but  it  remains  good  until  set  aside  (%). 
And  the  conveyance  of  land  by  an  infant  is,  as  a  rule, 
similarly  voidable  (?) .  But,  by  the  effect  of  the  Infants' 
Relief  Act,  1874  (n),  the  conveyance  by  an  infant  of 
lands  or  goods,  by  way  of  mortgage  (j)  to  secure  the 
repayment  of  money  lent  to  him,  is  absolutely  void  (jf;). 
As  we  have  seen,  under  the  custom  of  gavelkind,  an 
infant  may  make  a  valid  conveyance  by  feoffment  (fc). 
And  by  the  Infant  Settlements  Act,  1855  (Z),  every 
infant  not  under  twenty  if  a  male,  and  not  under 
seventeen. if  a  female,  is  empowered  to  make,  in  con- 
templation of  marriage,  a  valid  and  binding  settlement 
of  any  property,  whether  real  or  personal,  with  the 
sanction  of  the  Chancery  Division  of  the  High  Court. 
There  are  also  other  cases  in  which  infants  are  specially 
empowered  by  statute  to  convey  land,  though  for  the 
benefit  of  others  rather  than  of  themselves  (m).  An 
infant's  capacity  to  contract  with  regard  to  land  is 

(/)  Co.  Litt.  2  b.  («)  Stat.  87  &  38  Vict.  c.  62, 

Q)  Litt.  s.  259  ;  Co.  Litt.  2  b,  s.  1,  making  void  aU  contracts 

78  b,  171  b.  entered  into  by  infants  for  the 

(A)  Co.  Litt  2  b ;  Birkenhead,  repayment  of  money  lent. 
dte.,  Hailwa^  Co.  v.  Pilcher,  5  Ex.  (/)  See  post,  Part  IV.  Ch.  ii. 

128 — 128  ;  Tkurstan  v.  NoUing-  {jj)  Thurstan  v.   Nottingham, 

ham,  «fcc.  Bdg.  Soey.,  1902,  1  Ch.  d:e.,  Bdg.  Socy.,  1903,  A.  C.  6. 
9,  13  ;  affd.,  1903,' A.  C.  6.  (k)  Ante,  pp.  59,  210. 

(i)  2  Black.  Comm.  291 ;  Bac.  (/)  Stat.  18  &  19  Vict.  c.  43, 

Abr.  Infancy  and   Age  (I.    3)  ;  extended  to  the  Court  of  Chancen' 

Zouch  V.  Parsons,  8  Burr.  1794 ;  in  Ireland  by  stat.  23  &  24  Vict. 

AUen  V.  Allen,  2  Dm.  k  War.  c.  83 ;  ife  DalUm,  6  De  G.  M.  fc 

307,  888,  346  ;  2  Wms.  V.  &  P.  G.  201  ;  see  2  Wjus.  V.  &  P.  791. 
785,  786.  (771)  See  2  Wms.  V.  k  P.  792. 

W.R.P.  19 
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determined  by  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  (n). 

Infants'  During  an  infant' s  minority  his  guardian  in  socage  (o) 

gu  lans.  ^^  j^y  statute  is  entitled  to  the  custody  of  his  estate,  to 
be  used  for  his  benefit  (p).  Guardians  by  statute  are  so 
called  because  their  authority  was  established  by  the 
Statute  of  Charles  11.  abolishing  military  tenures  (^). 
For  when  this  Act  took  away  the  right  of  wardship  of 
infant  tenants  from  the  lords  (r),  it  gave  to  the  father 
the  right  of  appointing  guardians,  by  deed  or  will,  to 
any  child  of  his,  who  should  be  underage  and  unmarried 
at  his  death  (s).  The  guardian  so  appointed  has  the 
custody  and  tuition  of  the  child,  while  remaining  under 
the  age  of  twenty-one  years,  or  for  any  shorter  time 
appointed  ;  he  also  has  a  right  to  receive  the  rents  of 
the  child's  lands  for  the  use  of  the  child,  to  whom,  like 
a  guardian  in  socage,  he  is  accountable  when  the  child 
comes  of  age(0.  And  now,  by  the  Guardianship  of 
Infants  Act,  1886  (w),  on  the  death  of  the  father  of  an 
infant,  the  mother  shall  be  the  guardian,  either  alone  or 
jointly  with  any  guardian  appointed  by  the  father  or  the 
Court.     The  mother  of  an  infant  is,  by  the  same  Act, 

(n)  See  2  Wms.  V.  &  P.  794—  Will.  IV.  k  1  Vict.  c.  26,  s.  7 ; 

801.  1  Jarm.  Wills.  34,  5tli  ed. 

(o)  Ante,  p.  51.  (e)  Stat.  12  Car.  11.  c,  24,  ss.  8, 

Ip)  Bac.   Abr.    Guardian    (A).  9 ;    Mathcw  v.   Brisef    14   Bear. 

As  to  the  duties  and   powers  of  341  ;  Be    Hclyary    1902,    1    Ch. 

guardians,   see  Simpson  on  In-  391.     If  an  infant  be  entitled  to 

lants.  the  possession  of  land  under  an 

{q)  Ante,  p.  64.  instrument    coming   into    opera- 

(r)  AiUe,  pp.  47,  54.  tion    after    the    year    1881,     the 

(»)  Stat.  12  Car.  II.  c.  24,  s.  8  ;  Conveyancing   Act,    1881,    stat. 

see  Morgan  v.  HcUchell,  19  Beav.  44  k  45  Vict.  c.  41,  a.  42,  gives 

86.  This  power  was  given  whether  powers     of     entry     upon      and 

the  father  were  under  or  over  the  management  of  the  infant's  land 

age  of  twenty-one.     But  it  seems  during  minority  to  the  trustees 

that    the    father,    if  under  age,  appointed   for  this    purpose     in 

cannot  now  appoint   a   guardian  such  instrument,  or  by  the  Court 

by  will ;  for  tlie  Wills  Act  enacts  on  the  application  of  the  infant's 

that  no  will  made  by  any  pei-son  guardian  or  next  friend. 

under    the    age    of    twenty-one  (m)  Stat.  49  &  50  Vict,  c.  27, 

years    shall    be    valid ;    stat.    7  s.  1  ;  i?c  A^,  1899,  1  Ch.  526. 
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empowered  (x)  by  deed  or  will  to  appoint  guardians  to 
act  after  her  own  and  the  father's  death  ;  and  where 
guardians  are  appointed  by  both  parents  they  shall  act 
jointly.  Every  guardian  under  this  Act  has  the  same 
powers  over  the  estate  and  person  of  an  infant  as  any 
guardian  appointed  under  Statute  12  Car.  II.  c.  24  (j/). 
"Where  not  ousted  by  the  effect  of  these  enactments,  the 
old  law  of  wardship  in  socage  still  remains  {z).  Under 
the  general  jurisdiction  of  the  Court  of  Chancery  (a), 
now  exercisable  in  the  Chancery  Division  of  the  High 
€ourt  (b),  guardians  both  of  the  person  and  of  the  estate 
of  an  infant  may  be  appointed  by  the  Court,  and  the 
action  of  testamentary  and  other  guardians  controlled  (c) . 
By  the  Settled  Land  Act,  1882  (d),  the  powers  of  leasing 
and  sale  and  the  other  powers  given  to  a  tenant  for  life 
by  that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land  to  which  he  is  in  his  own  right 
entitled  in  possession,  by  the  trustees  of  the  settlement, 
if  any,  or  such  other  person  as  the  Court  may  order. 

As  to  the  capacity  of  persons  of  unsound  mind  and  Persons  of 
drunken  persons,  the  present  law  is  this : — The  con-  ^"n^and 
tract  of  a  man  who  is  so  insane  or  drunk  as  to  be  drunken 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect 

{x)  Sect.    3  ;    see   Me  O.    (an  (a)  See  Co.  Litt.  88  b,  n.  (16) ; 

in/aiU),     1892,    1    Ch.      92.     A  2  Fonbl.  Eq.  226,  note  ;  1  Spence, 

gnardian    could    not    previously  Eq.  Jur.,  Ch.  XIV. 

1^  appointed  by  any  one  but  the  (6)  Stat.  36  &  37  Vict.  c.  66, 

father  ;    Ex   parte    EdioardSy    3  ss.  16,  84  ;  aiUe,  p.  164. 

Atk.   619  ;   Bac.   Abr.   Guardian  (c)  See  notes  to  Eyre  v.  Coun- 

{A.  3).     See  also  Hargrave's  notes  less    of    Shaftesbury^     2     Tudor 

to  Co.  Litt.  88  b.  L.  C.  Eq.  718,  6th  ed. ;  2  Seton 

(y)  Sect.    4  ;    Re  Scanlan^    40  on  Judgments,  996  s^.,  6th  ed. ; 

Ch-  D.  200.  F.  V.  F.,  1902,  1  Ch.  688. 

(z)  2  Black.  Comm.  87  ;  Cham-  {d)  Stat.  45  &  46  Vict.  c.   38, 

hers  on  Infancy,    52 — 63,  509 —  ss.  59,  60  ;  see  also  stat.  44  &  45 

514  ;    Simpson   on  Infants,  208,  Vict.  c.   41,  s.   41  ;   2  Wms.  V. 

2nd  ed.  &  P.  792—794. 

19—2 
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his  state  of  mind,  and  the  contract  be  partly  executed, 
he  cannot  avoid  it(e).  The  voluntary  conveyance  of 
land  by  a  person  of  unsound  mind  appears  to  be  abso- 
lutely void(/).  But  a  conveyance  made  by  a  person 
of  unsound  mind  for  a  valuable  consideration  appears 
to  be  voidable  only  on  his  part,  if  the  other  party  knew 
of  his  mental  condition  ;  and  to  be  valid,  if  the  trans- 
action were  carried  out  by  the  other  party  in  good  faith 
and  without  knowledge  of  the  insanity  (//).  The  law 
appears  to  be  the  same  of  a  drunken  person's  convey- 
ance of  land  for  value :  but  it  is  questionable  whether 
a  voluntary  conveyance  made  by  a  drunken  man  is  void ; 
for  it  seems  that  he  might  confirm  it  when  sober  (A). 
With  regard  to  idiots  and  lunatics,  the  fullest  powers  of 
directing  the  management  and  administration  of  their 
property  are  by  the  Lunacy  Act,  1890  (i),  given  to  the 
Committees.  Judge  in  Lunacy  ;  and  the  committees  of  their  estates, 
who  are  the  persons  to  whom  the  care  of  their  estates 
is  committed,  or  such  other  persons  as  the  judge  shall 
approve,  are  empowered  to  execute  and  do  all  such 
assurances  and  things  as  may  be  directed  in  order  to 
give  effect  to  such  powers  (A:).  If  a  lunatic  make  a 
voidable  contract  or  conveyance,  it  may  be  set  aside  by 
his  committee,  or  by  himself,  if  he  should  recover  his 
senses,  or  if  not,  by  his  representatives  after  his  death  {J). 

(e)  MoUon  v.  Camroux,  2  Ex.  488  ;  Sug.  Pow.  605 ;  2  Wms.  V. 

487,     4     Ex.     17  ;     Beavan    v.  k  P.  801  sq, 

McDonneUf  9  Ex.  309 ;  Matthews  {h)  See  Jfolton  v,  Camroux^  4 

V.    Baxter,    L.    R.    8    Ex.   182;  Ex.  17,  19;  MaUhetos  v.  Baxter, 

Imperial    Loan    Co.    v.    Stone,  L.  R.  8  Ex.  182  ;  2  Wms.  V.  & 

1892,  1  Q.  B.  699 ;  2  Wms.  V.  &  P.  809,  810. 

P.  801  sq.  {i)  Stet.  53  Vict  c.  5,  ss.  108, 

(/)  FAliot  v.  Ince,  7  De  0.  M.  116  sq.  ;  see  2  Wms.  V.  &  P.  806— 

k    G.     476 ;     Sug.    Pow.    604 ;  809.      These   matters   were    pre- 

2    Wms.    V.    &   P.    801.      Sut  viously  regulated  by  stat.  16  &  17 

before    1845     a    feoffmeut    with  Vict.  c.  70,  s.  108  sq.,  amended 

lively  of  seisin  made  by  a  lunatic  by  stat.  18  &  19  Vict.  c.   13  and 

was  not  void,  but  voidable  ;  Bac.  26  &  26  Vict.  c.  86  ;  and  befoiv 

Abr.   Idiots  and   Lunatics  (F.)  ;  that  by  stat.  11  Geo.  IV.  &  1  Will, 

stat.  8   &  9  Vict.  c.  106,  s.  4  ;  IV.  c.  65. 

ante,  p.  148.  (k)  Stat.  53  Vict.  c.  5,  s.  124  ; 

iff)  Price  v.  Berrinqton,  3  Mac.  Re  Ray,  1896,  1  Ch.  468. 

k  G.    486,    495—498;   Elliot  v.  {I)  See  2  Black.  Comm.  291 1 

Incc,  7  De  G.  M.  k  G.  475,  487,  2  Wms.  V.  k  P.  803. 
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Married  women  are  now  capable  of  disposing  of  any  Married 
real  or  personal  property,  which  is  their  separate  pro-  ^^"*®°- 
party,  in  the  same  manner  as  single  women :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (m).  But  wives  married 
before  the  year  1888  cannot  so  dispose  of  any  property, 
to  which  their  title  accrued  before  that  year  (n)  ;  such 
property  can  only  be  disposed  of  by  them  in  accord- 
ance with  the  earlier  law,  which  will  be  explained  in  the 
next  chapter.  Married  women  may  now  bind  themselves 
by  contract  in  respect  and  to  the  extent  of  their  separate 
property,  to  which  they  are  entitled  without  restraint 
on  anticipation:  but  not  otherwise (o).  At  common 
law,  their  contracts  were,  as  a  rule,  void  as  against 
them(p). 

By  the  Act  of  1870  abolishing  attainder  (g),  convicts,  convicts. 
or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 
for  treason  or  felony,  are  incapable,  while  subject  to  the 
operation  of  the  Act,  of  alienating  or  charging  any  pro- 
perty, or  of  making  any  contract.  And  an  administrator 
of  any  convict's  property  may  be  appointed,  in  whom  all 
his  real  and  personal  property  shall  vest,  to  re- vest  in 
the  convict  or  his  representatives,  on  his  death,  bank- 
ruptcy, completion  of  his  term  of  punishment,  or 
pardon  (r).  But  these  disabilities  on  the  part  of  a 
convict  are  suspended  while  he  is  lawfully  at  large 

underany  licence  (js).    Before  the  abolition  of  attainder  Attainted 

persons. 

(«i)  Stat.  45  ii  46  Vict.  c.  75,  sou,    1891,  2   Q.   B.  422 ;   see  2   '^ 

ss.  1  (subs.  1),  19  ;  Jie  Price,  28  Wms.  V.  &  P.  834  sq. 
Ch.  D.  709  ;   Ke  Dnimvwnd  iSs  {p)  See  2  Wins.  V.  &  P.  835. 

Davie's  CoiUraa,Udly  ICli.  524;  (q)  Stat.  83  &  34  Vict.  c.  23, 

see  ante,  p.  83,  and  next  chapter  ;  ss.  6,  8  ;  antCf  p.  55. 
2  Wms.  V.  &  P.  828—834.  (/•)  Sects.   7,   9,   10,   18.     Pro- 

(u)  See  sect.  5  ;  Jleid  v.  Jieidj  perty  vested  in  a  convict  ou  any 

31  Ch.  D.  402 ;   lie  Ctaio,  43  Ch.  trusts  or  by  way  of  mortgage  is 

D>  12.  excepted  ;    stat.   56   &  57    Vicu 

(o)  Stat.   45  &  46  Vict.  c.  75,  c.  53,  s.  48 ;  see  2  U'ms.  V.  &  P. 

.s.  1,  sub-s.  2,  amended  by  56  &  57  810. 

Vict.  c.  63.  8.  1 ;  Scott  v.  M  or  ley,  (s)  Stat.  33  &  34  Vict.  c.  23, 

20  Q.  B.  D.  120  ;  Felton  v.  Ilarri'  s.  30. 
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Outlaws.  for  treason  or  felony,  persons  attainted  for  these  crimes 
could  not,  by  any  conveyance  which  they  might  make, 
defeat  the  right  to  their  estates,  which  their  attainder 
gave  to  the  Crown,  or  to  the  lord,  of  whom  their  estates 
were  holden  (t).  Though  outlawry  is  no  longer  any 
cause  of  escheat  (u),  an  outlaw  still  forfeits  the  profits 
of  his  real  estate  while  he  lives  (j;). 

Aliens.  By  the  common  law,  cdiens,  or  foreigners  under  no 

allegiance  to  the  Crown  (y),  might  purchase,  but  were 
incapable  of  inheriting  or  holding  any  estates  in  lands. 


Denisen. 


(0  Co.  Litt.  42  b ;  2  Black. 
Comni.  290  ;  Perkins,  tit.  Grant, 
sect.  26  :  Com.  Dig.  Capacity 
(D.)  6  ;  2  Shep.  Touch.  232  : 
Doe  d.  Qritfith  v.  PrUchard,  5 
B.  &  Ad.  766. 


{u)  Ante,  pp.  48,  55. 

{3c)  Bac.  Abr.  Outlawry  (D.)  ; 
Short  and  Mellor's  Crown  Office 
Practice,  385  ;  see  Wins.  Pers. 
Prop.  94,  154,  15th  ed.  :  2  Wms. 
V.  k  P.  811,  812. 


{y)  Litt.  8.  198  ;  see  2  Wms.  V.  &  P.  812  sq.  No  jK^rsou  is  con- 
sidered an  alien  laho  is  born  within  the  dominions  of  tlie  Crown, 
even  thoufi^h  such  person  may  be  the  child  of  au  alien,  unless  such 
alien  should  be  the  subject  of  a  hostile  prince  ;  1  Black.  Comm. 
373  ;  Bac.  Abr.  Aliens  (A.).  And  a  person  born  in  Scotland  after  the 
accession  of  Jomes  I.  to  the  Crown  of  England,  was  held  to  be  a 
]iatura]-born  subject,  and  consequently  entitled  to  hold  lands  in 
England,  although  tlie  two  kingdoms  had  not  then  l)een  united  ; 
Calvin's  case,  7  Rep.  1  ;  see  Jte  Stejmeij  Election  Petition^  17 
Q.  B.  D.  54.  Again,  the  children  of  the  King's  Ambassadors  are 
natural-born  subjects  by  the  common  law  ;  7  liep.  18  a.  And  by 
several  Acts  of  Parliaments,  the  privileges  of  natural-lK>ni  subjects 
IK  ere  accorded  to  the  lawful  children,  though  bom  abroad,  of  a 
natural-born  father,  and  also  to  the  gnindchiidi-en  on  the  father's 
.*?ide  of  a  natural-born  subject ;  stats.  25  Edw.  III.  st.  2  :  7  Aime, 
c.  5  ;  4  Geo.  II.  c.  21  ;  13  Geo.  III.  c.  21  :  Doe  d.Duroure  v.  Jones^ 
4  T.  R.  300  ;  Sfiedden  v.  Patrick,  1  Macqueen's  H.  L.  C.  535  ;  FiUA 
v.  JVeher,  6  Hare,  51  ;  Jte  JVillovghby,  30  Ch.  D.  324  ;  see  De  Qecr  v. 
Stmie,  22  Ch.  D.  243.  More  recently,  the  children  of  a  natural-bom 
mother,  though  bom  abroad,  were  rendered  ca])able  of  taking  anv  real 
or  ])ersonal  estate ;  and  it  was  provided  that  any  woman,  w^o  should 
be  married  to  a  natural  bom  subject  or  person  naturalized,  should  be 
taken  to  be  hei-self  naturalized,  and  have  all  the  rights  and  privileges 
of  a  natural-born  subject  ;  stat.  7  &  8  Vict.  c.  66,  ss.  3,  16.  Any 
foreigner  might  be  made  a  denizen  by  royal  lettei-s  patent,  and  capable 
as  such  of  holding  but  not  of  inheriting  lands,  or  might  be  naturalized 
bv  Act  of  Parliament  ;  Co.  Litt.  2  b,  129  a ;  1  Black.  Comm.  373. 
The  law  relating  to  aliens  was  generally  amended  by  the  Naturalization 
Act,  1870,  stat.  33  Vict.  c.  14,  by  which  many  of  the  foraier  statut«s 
on  this  subject  were  repealed.  Tliis  Act  also  contains  enactments 
(s.  10)  rcgidating  the  status  of  women,  who  being  Britisii  subjects, 
have  married  aliens,  and  their  children. 
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And  the  conveyance  of  lands  to  an  alien  was  in  general  (z) 
a  cause  of  forfeiture  to  the  Crown,  which  might  seize  the 
lands  by  virtue  of  its  prerogative  (a) .  And  if  lands  were 
purchased  by  a  natural-born  subject  in  trust  for  an  alien, 
the  Crown  might  claim  the  benefit  of  the  purchase  (6). 
But  now  by  the  Naturalization  Act,  1870(c),  real  and 
personal  property  of  every  description  may  be  taken, 
acquired,  held  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British 
subject ;  and  a  title  to  real  and  personal  property  of 
every  description  may  be  derived  through,  from  or  in 
succession  to  an  alien  (d)  in  the  same  manner  in  all 
respects  as  through,  from  or  in  succession  to  a  natural- 
bom  British  subject. 

Corporations,  as  conceived  by  the  common  law,  were  Corporations. 
under  no  incapacity  to  hold  or  dispose  of  lands.     A 
corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 

U)  The  commou   law    allowed  the  necessity   of   an   inquest    of 

an   exception   in    the    case  of  a  office. 

house  occupied  under  a  lease  for  (b)  Barrow    v.     iVadkin,     24 

years   by  a  friendly    alien    mer-  Beav.  1  ;  Sfmrp  v.  St.  Sauveur, 

chant  ;  Co.  Litt.  2  b.     And   by  L.    R.    7   Ch.    343  ;    overrulinjir 

Stat.  7  &  8  Vict.  c.   66,   s.   5,  a  RiUson  v.    Stordy,    3   Sm.   &  Q. 

resident  alien,   the   subject   of  a  230.     But  if  hinds  were  directed 

friendly  state,   might  hold  lands  to  be  sold,  and  the  produce  given 

for    any    term     not     exceeding  to  an  alien,  the  Crown  had  then 

twenty-one  years  for  the  purposes  no  claim  ;    Bu    Hounnclin     v. 

of  residence  or  business.  Sheidoiiy  1  Beav.  79,  4  My.  k  Cr. 

(a)  But    not,  at  common  law,  526. 
until  after  office  found  ;  that  is,  (c)  Stat.   33  Vict.  c.  14,  s.   2, 

after  an    inquest    of   office,    or  passed     12th    May,     1870,    and 

official  inquisition  held  to  ascer-  amended  by  stats.  33  &  34  Vict 

tain  the  facts  of  the   case,  had  c.     102,     35     k     36     Vict.     c. 

foundaverdict  ;Co.Litt.  2b,42b;  39,    and   58  &    59    Vict.    c.  43. 

Black.  Comm.  i.  371,  372  :  ii.  249,  This    Act    is  not  retrospective  ; 

274,  293  ;  iii.  258.    Conveyance  of  Sharp  v.  St.  Sauveur,    L.    R.   7 

the  lands  by  the  alien  to  a  natural-  Ch.  343. 

bom   subject  before   office  found  (d)  All  the  King's  nntural-born 

would    not  avail  to   defeat    the  subjects   were    enabled    to    trace 

liability  to  forfeiture,  though  in  their    title    by   descent   through 

other res])ects  it  was  valid  ;  Shep.  their    alien    ancestors     by    stat. 

Touch.  232  ;  4  Leon.  84  ;  Fish  v.  11  &  12  Will.  III.  c.  6,  explained 

Klein,  2  Mer.  431.     Stat.  22  &  by  25  Geo.  II.  c.  39. 
23  Vict.  c.  21,  8.  25,  abolished 
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Alienation  of 

corporation 

lands. 


Ecclesiastical 
corporations. 


a  corporate  name  by  which  it  can  sue  and  be  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (e) ; 
as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  by  the  effect  of  the  statutes  pro- 
hibiting the  alienation  of  lands  into  mortmain  (/), 
corporations  are  generally  disabled  from  holding  lands 
without  a  licence  from  the  Crown  to  hold  lands  in 
mortmain,  or  the  authority  of  an  Act  of  Parliament (^). 
The  corporations,  which  are  empowered  by  statute  to 
hold  land  without  a  licence  in  mortmain,  are  too  nume- 
rous to  be  particularly  specified  here  (h) .  For  example, 
every  joint  stock  company  incorporated  under  the  Com- 
panies Act,  1862  (i),  has  power  to  hold  lands  :  but  no 
company  formed  for  the  purpose  of  promoting  art, 
science,  religion,  charity  or  any  other  like  object,  not 
involving  the  acquisition  of  gain  by  the  company  or  the 
members  thereof,  may  hold  more  than  two  acres  of 
land  without  the  sanction  of  the  Board  of  Trade  (t). 
Whether  any  particular  corporation  can  freely  exercise 
its  capacity  for  alienating  its  lands  depends  generally  on 
the  purposes  of  its  existence  {kk).  Corporations  existing 
for  public  or  charitable  purposes  have  been  in  many 
instances  placed  under  statutory  restraints  in  the  way 
of  the  disposal  of  their  lands.  Thus  ecclesiastical  cor- 
porations and  colleges  were  restrained  by  statutes  of 
Elizabeth  and  James  I.  from  alienating  their  lands  for 
more  than  twenty-one  years  or  three  lives ;  and  sales 
and  leases  of  the  lands  of  such  bodies  are  now  regulated 

(c)  10  Rei>.  30  b  ;  1  Black. 
Comin.  467,  475  ;  Mayor  <(r  Con- 
monaUy  of  Colchester  v.  Loivten, 
1  V.  &  B.  22(5,  244—246,  12  R.  U. 
216  ;  Blackburn,  J.,  Hicfie  v. 
Ashbiiry  liailway  Carriage  Co., 
L.  R.  9  Ex.  224,  263  ;  see  Grant 
on  Corporations,  129  ;  2  Wins. 
V.  &  P.  852  sq. 

(f)  Stats.  7  Edw.  1.  st.  2  ;  7  & 
8  Will.  1X1.  c.  37  ;  now  repealed 
and  i-eplaced  by   btat.   51   &  52 


Vict.  c.  42,  s.  1  ;  aiUe,  pp.53,  75. 

ig)  Brittou,  liv.ii.,  cli.  8,8.  11; 
Co.  Litt.  2  b,  99  a  ;  Black.  Oomm. 
i.  479,  ii.  268  sq.  ;  Shelfoi-d  on 
Mortmain,  5,  35  aq. 

{h)  6ee  2  Wms.  V.  &  P.  853, 
854 ;  Index  to  Statutes.  Mortmain, 
2,3. 

(t)  Stat.  25  &  26  Vict.  c.  89,  s.  18. 

{k)  Sect.  21. 

{kk)  See  2  Wms.  V.  &  P.  855— 
857. 
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by  numerous  statutes  (Z).     Municipal  corporations  sub-  Municipal 
ject  to  the  provisions  of  the  Municipal  Corporations  Act,  ^^P^"^  ^^^^' 
1882,  may  not  alienate  corporate  land  (except  by  leasing 
to  a  limited  extent)  without  the  approval  of  the  Local 
Government  Board  (m).   The  alienation  of  land  held  for  Alienation  of 
charitable  purposes,  whether  by  corporations  or  other  ^^^^y  ^°^s. 
trustees,  was  subject  to  the  control  of  the  Court  of 
Chancery  (n)  and  is  now  placed  under  statutory  restric- 
tion (o).     And  the  alienation  of  Crown  lands  has  long 
been  regulated  by  Parliament  (p).  It  is  held,  moreover, 
that  corporations  created  by  statuta  for  special  purposes, 
as  a  Railway  Company,  are  prohibited  from  dealing  with 
their  corporate  property  in  a  manner  which  is  extraneous  (Corporation 
to  the  purposes  for  which  they  were  created  {q).     The  ^^^^^"^ 
capacity  of  a  corporation  to  contract  with  regard  to  land  others*  use. 
is  commensurate  with  its  power  of  disposing  of  land  {q). 
Here  it  may  be  mentioned  that  it  was  held  under  the  old 
law  of  uses  (r),  that  a  corporation,  having  no  conscience, 
could  not  stand  seised  of  land  to  others'  use(«).     It 
follows  that  on  a  grant  of  lands  to  a  corporation  to  the 

(/)  See  Co.  Litt.  43  a,  44   a ;  IFidoivs  atid  Children  of  Clcrgy- 

Index  to   Statutes,  Colleges  (2),  men  v.   Sulton,   27    Beav.    651  ; 

Corporation     (2),     Ecclesiastical  Jioyal    Society    of    London    and 

Commission  (3),  Lease (3).  Thomson,     17     Cli.     D.     407  ; 

(m)  Stat.  45  &  46  Vict.  c.  50,  Finnis    d:    Young    to    Forbes    d: 

s8.  6,  108,  amended  by  61  &  52,  Pochin  (No.   2),  24  Ch.  D.  691  ; 

Vict.  c.  41   s.  72  :  replacing  6  &  ife    Clergy  Orphan    Corporalion, 

•6  Will.  IV.  c.  76,  ss.  94,  96  ;  6  &  1894,    3    Ch.    145  ;    i2c    Mason's 

7  Will.  IV.  c.  104,  s.  2.    S*ie  Davis  Orplianage,  dx.,  1896,  1  Ch.  54, 

V.  Corporation  of  LeicesUr,  1894,  596  ;  1  Wms.  V.  &  P.  394,  404  sq. 

2  Ch.  208.  ip)  Ante,  p.  56,  n.  {I). 

(n)     2     Maddock's     Chancery  (q)  Mulliner  v.  Midland  Rail- 

Practice,    95,    3rd  ed.  ;    1   Dart,  tcay    Co,,    11  Ch.    D.    611  ;    lie 

V.  k  P.  19,  6th  cd.  Metropolitan     District     Railway 

(o)  Stat.  18  ii  19  Vict.  c.  124,  Co.    ds    Cosh,    13    Ch.    D.    607  ; 

8.   29.     The  alienation  and  con-  2  Wms.  V.  k  P.  856—862. 

veyance  of  charity  lands  are  now  (r)  Ante,  p.  168. 

regiUated  by  stats.  16  k  17  Viet.  (s)  1  Rep.  122  a  ;  1  Sand.  Usea, 

c.     137     (ss.     21,     24,     26,     62  59.     For  this  reason,  it  was  the 

-especially);    18    k    19    Vict.   c.  practice,    down    to    1845,    for   a 

124  (ss.   16,   29,   30,   35,   36,   37  corporation   to  convey   by   feotf- 

«si)ecially) ;    23    &    24    Vict.    c.  meiit,    and    not    by    lease    and 

186,   .s.    15 ;    32   k  33   Vict.    c.  release  ;    1   Dart,    V.  k  P.   600, 

110,  s.  12  ;  see  Ooveimors  of  t?ie  6th  ed. 
<Jharity     for     Relief    of     Poor 
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Gift  to  a  cor-  use  of  another  person,  the  legal  estate  remains  in  the 
anSheTas"  Corporation  and  is  not  transferred  to  the  other  by  the 
joint  tenants,  effect  of  the  Statute  of  Uses  (t).  But  as  a  trust  may  be 
enforced  against  a  corporation  under  modern  equity  (it), 
the  corporation  would  stand  seised  of  the  legal  estate  on 
trust  for  the  other  person.  Formerly,  if  a  gift  of  lands 
were  made  to  a  corporation  and  another  person  in  such 
terms  as  would  have  made  them  joint  tenants,  had 
they  both  been  natural  persons,  they  took  as  tenants  in 
common  ;  for  it  was  considered  to  be  inconsistent  with 
the  nature  of  a  corporation  to  take  an  interest  otherwise 
than  for  its  own  proper  corporate  use  exclusively  (r).  But 
by  an  Act  of  1899  (x)  corporations  were  made  capable 
of  acquiring  and  holding  any  real  or  personal  property  in 
joint  tenancy  with  others ;  and  a  gift  of  any  property  to- 
a  corporation  and  another  jointly  will  now  make  them 
joint  tenants. 

(0  Ante,  pp.  171— 173  ;*Sugd.  (v)  Co.    Litt.   189  b,    190  a; 

n.  to  Qilb.  Uses,  7,  8,  3rd  ed.  Bac.    Abr.    Joint    Tenants   (B) : 

(u)  Lewin  on  Trusts,   30,  6tli  Law  GvuraTtUe,  Ac,  Soci/.  v.  Bani- 

and    11th   ed.  ;     Ee    Thompson's  of  England,    24   Q.    B.  D.   406^ 

Settlement    Triis(4i,    1905,    1    Cli.  411. 

229  ;  Kvte,  pp.  173  sg.  (x)  Stat.  62  &  63  Vict.  c.  20. 
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CHAPTER  XIII. 

OF  THE   MUTUAL  RIGHTS   OF  HUSBAND    AND   WIFE. 

The  next  subject  of  our  attention  will  be  the  mutual 
rights  in  respect  of  lands,  arising  from  the  relation  of 
husband  and  wife.  In  pursuing  this  subject,  let  us 
consider,  first,  the  rights  of  the  husband  in  respect  of 
the  lands  of  his  wife ;  and,  secondly,  the  rights  of  the 
wife  in  respect  of  the  lands  of  her  husband. 

1.  First,  then,  as  to  the  rights  of  the  husband  in  The  rights  of 
respect  of  the  lands  of  his  wife.    Since  the  commence-  in^resrfect^of 
ment  of  the  year  1883,  the  legal  capacity  of  wives,  with  the  lands  of 
regard  to  property,  has  been  completely  changed  by  the    ^^  ^*  ^' 
operation  of  the  Married  Women's  Proper ty  Act,  1882  (a) . 
But  wives,  who  were  married  before  the  year  1883,  still 
remain  subject  to  the  previous  law,  with  respect  to  pro- 
perty to  which  their  title  accrued  before  that  year  (6). 
And  without  some  knowledge  of  the  old  law,  it  would 
be  impossible  to  understand  the  Act  in  question.    We 
shall  therefore  first  inquire  into  the  position  of  wives 
with  regard  to  property  at  common  law,  then  examine 
the  privileges  which  might  be  secured  to  them  under 
the  rules  of  equity,  and  lastly  consider  the  rights  now 
conferred  on  them  by  statute. 

At  common  law,  by  the  act  of  marriage,  the  husband  The  common 
and  wife  became  in  law  one  person,  and  so  continued  hJ^bwid^and 
during  the  coverture  or  marriage  (c).    The  wife  was,  as  wife. 

{a)  Stat.  45  k  46  Vict.  c.  75.  Comm.    442  ;    Gilb.    Ten.    108  : 

(b)  Sect.  5  ;  lie  Harris'  Sdtled  1  Rop.  Husb.  &  Wife,  1.  As  to 
Estates,  28  Ch.  D.  171  ;  anU,  the  early  law,  see  P.  &  M.  Hist. 
p.  293.  £ng.    Law,    i.   465,    ii.    397    sq.y 

(c)  Lilt.     8.     168  ;     1     Black.  435. 
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Curtesy. 


Estate  must 
not  be  joint. 


Estate  must 
be  in  posses- 
sion. 


it  were,  merged  in  her  husband.  Immediately  apon 
marriage,  therefore,  the  husband  became  entitled  to  the 
whole  of  the  rents  and  profits  which  might  arise  from 
his  wife's  lands,  and  acquired  a  freehold  estate  therein, 
during  the  continuance  of  the  coverture  {d) ;  and,  in 
like  manner,  all  the  goods  and  personal  chattels  of  the 
wife,  the  property  in  which  passed  by  mere  delivery  of 
possession,  at  once  belonged  solely  to  her  husband  (e). 
For  by  the  ancient  common  law,  it  was  impossible  that 
the  wife  should  have  any  power  of  disposition  over  pro- 
perty for  her  separate  benefit,  independently  of  hei* 
husband.  The  husband  also  acquired  by  marriage  a 
seisin  (/)  of  all  his  wife's  freeholds,  jointly  with  her  (g). 
If,  however,  the  husband  had  issue  by  his  wife  bom 
alive,  that  might  by  possibility  inherit  the  estate  as  her 
heir,  he  became  entitled  to  an  estate,  after  the  wife's 
death,  for  the  residue  of  his  own  life  in  such  lands  and 
tenements  of  his  wife  as  she  was  solely  seised  of  in  fee 
simple,  or  fee  tail  in  possession  (h).  The  husband, 
while  in  the  enjoyment  of  this  estate,  was  called  a 
tenant  by  the  curtesy  of  England,  or  more  shortly, 
tenant  by  the  curtesy.  But  the  estate  must  have  been 
a  several  one,  or  else  held  under  a  tenancy  in  common, 
and  must  not  have  been  one  of  which  the  wife  was 
seised  jointly,  with  any  other  person  or  persons  (/). 
The  estate  must  also  have  been  an  estate  in  possession ; 
for  there  could  be  no  curtesy  of  an  estate  in  reversion 
expectant  on  a  life  interest  or  other  estate  of  freehold  (k). 


Husb.  &  Wife,  3  ; 
A'orris,    11   Q.    B. 


(rf)  1  Rop. 
Jioba'lsoti  V. 
916. 

(c)  1  Ron.  Hu.sb.  &  Wife,  169  ; 
see  Wms.  Fere.  Prop.  467 — 470, 
15th  ed. 

(/)  A7ite,  p.  36. 

(flf)  Co.  Litt.  273  b,  325  b, 
:551  a ;  Jtobertson  v.  Norrii,  11 
<i.  B.  916.  Of  the  wife's  free- 
liold  estates  of  inheritance  the 
husband  and  wife  were  said  to  be 


seised  in  fee  in  right  of  the  wife ; 
Polybla7ik  v.  Hawkint,  1  Doug 
329  ;  1  Wms.  Saiind.  253,  n. 

{h)  Litt.  ss.  86,  52,  90  ;  Co. 
Litt.  29, 30  ;  2  Black.  Comm.  126 ; 
1  Rop.  Husb.  &  Wife,  6  ;  Bark^ 
V.  Barker,  2  Sim.  249. 

(i)  Co.  Litt.  183  a;  1  Bop. 
Husb.  &  Wife,  12 ;  PcdiMr  v. 
Rich,  1897,  1  Ch.  134,  141. 

{k)  2  Black.  Comm.  127  ;  Watk. 
Desc.  Ill  (121,  4th  ed.). 
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The  husband  must  also  have  had,  by  his  wife,  issue 

born  alive ;  except  in  the  case  of  gavelkind  lands,  where  jgsue  must 

the  husband  had  a  right  to  his  curtesy,  whether  he  had  ?*^®  ^^ 

Dom  ftlivc 
had  issue  or  not;  but,  by  the  custom  of  gavelkind,  except  as  to 

curtesy  extends  only  to  a  moiety  of  the  wife's  lands,  and  ^Jlg^^'^^ 

ceases  if  the  husband  marries  again  (Z).     The  issue 

must  also  have  been  capable  of  inheriting  as  heir  to  the  issue  must 

wife  (w).     Thus,  if  the  wife  were  seised  of  lands  in  tail  ^pab^of 

male,  the  birth  of  a  daughter  only  would  not  entitle  her  inheriting  as 

husband  to  be  tenant  by  curtesy ;  for  the  daughter  could  ^ife. 

not  by  possibility  inherit  such   an   estate   from  her 

mother.     And  it  was  necessary  that  the  wife  should  The  wife 

have  acquired  an  actual  seisin  of  all  estates,  of  which  it  been^  actually 

was  possible  that  an  actual  seisin  could  be  obtained ;  for  seised. 

the  husband  had  it  in  his  own  power  to  obtain  for  his 

wife  an  actual  seisin ;  and  it  was  his  own  fault  if  he  had 

not  done  so  (71). 


The  husband  could  dispose  of  the  estate  which  he  Husband's 
took  during  coverture  or  by  the  curtesy  in  lands  belong-  S^^^q^^^qj^ 
ing  to  his  wife  at  common  law,  without  her  con-  ofhjswifeV 
currence  (0) ;  and  it  was  subject  to  his  debts  in  his 
lifetime  either  upon  execution  of  a  judgment  against 
him  (p)y  or  on  his  bankruptcy  (5).  But  he  could  make 
no  lawful  disposition  of  her  freehold  estates  to  endure 
beyond  his  own  interest.  So  that,  if  his  wife  survived 
him,  she  resumed  her  right  to  her  freehold  estates. 


freeholds. 


(/)  Co.  Litt.  30  a,  n.  (1) ;  Bac.  induced  the  autlior  to  iucline  to 

Abr.  Gavelkind  (A.);  Rob.  Gav.  the  contrary  opinion  will  be  found 

bk.  ii.  c.  1.  in    Appx.    (C).      See    Eager   v. 

(m)  litt.  8.  52  ;  8  Eep.  84  b.  Fumivall,  17  Ch.  D.  115. 

(»)  2  Black.  Comm.  181  ;  Par-  (0)  Co.  Litt.   80  a  ;    Rohertami 

IcerY.  Carter,  4  Hare,  416.    In  the  v.  Narris,  11  Q.  B.  916. 

first  edition  of  this  work  a  doubt  (p)  Note   (1)  to   Underhill  v. 

was  thrown  out  whether,  under  Deveretix,  2  Wms.    Saund.   69, 

the  new  law   of   inheritance,   a  6th  ed. ;  stat.  1  &  2  Vict.  c.  110, 

husband  can  ever  become  tenant  s.  11  ;  ante,  pp.  262  sq. 

by  the   curtesy    to    any    estate  (q)  Com.    Dig.    Banknipt,    D. 

which   his   wife    has    inherited.  (11) ;  ante, -p.  271* 
The    reasons    which    afterwards 
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Husband's 
powers  of 
leasing,  &c. 


which  could  not  be  defeated  by  his  debts  or  aliena- 
tions (r).  And  if  he  survived  her,  her  estates  in  fee 
simple  or  tail  descended  to  her  heir,  if  she  were  the 
purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  the  hus- 
band's estate  by  the  curtesy,  if  he  had  become  entitled 
thereto  (s) .  For  the  incapacity,  under  which  a  married 
woman  laboured  at  common  law,  not  only  hindered  her 
from  making  any  separate  disposition  of  her  lands  in 
her  lifetime,  but  also  prevented  her  from  devising  them 
by  her  will.  By  the  Settled  Estates  Act,  1877  (f),  a 
husband  entitled  to  land  as  tenant  by  the  curtesy,  or  in 
right  of  a  wife  who  is  seised  in  fee,  has  the  same  power 
of  leasing  as  is  thereby  given  to  a  tenant  for  life.  And 
by  the  Settled  Land  Act,  1882  (m),  a  tenant  by  the 
curtesy  has  the  powers  of  leasing  and  sale,  and  the 
other  powers  given  to  a  tenant  for  life  by  that  Act. 


Tower  or  dis- 
position of 
husband  and 
wife  together. 


But  although  the  husband  alone  could  not  lawfully 
alienate  his  wife's  freeholds  for  a  greater  estate  than 
his  own,  and  the  wife  alone  had  no  disposing  power  at 
all,  by  the  common  law  the  husband  and  wife  togeth^ 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  make  if  unmarried.    The 


(r)  Litt.  ss.  594,  598—600, 
605  ;  Co.  Litt.  326  a ;  Bohertson 
V.  Norris,  11  Q.  B.  916  ;  1  Rop. 
Husb.  &  Wife,  55  s^'.,  137. 

(«)  By  Stat.  6  Anne,  c.  18,  s.  5, 
every  husbaud  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determina- 
tion of  his  estate,  without  the 
consent  of  the  persons  next 
entitled,  shall  be  adjudged  to  be 
a  trespasser ;  and  the  full  value 
of  the  profits  received  during 
such  wrongful  possession  may 
be  recovered  in  damages  against 
him  or  his  executors  or  his 
administrators. 

{t)  Stat.  40  &  41  Vict.  c.  18, 
s.  46  ;  see  antt^  p.   118,   n.   (m). 


This  Act  replaced  stat  19  &  20 
Vict.  c.  120,  which  re])ealed  stat 
32  Hen.  VIII.  c.  28,  enabling 
r  husbands  seised  in  right  of  or 
jointly  with  their  wuves  to  make 
leases,  with  their  wives*  con- 
currence, of  such  of  the  lands  ns 
had  been  most  commonly  let  to 
farm  for  twenty  years  before,  for 
any  term  not  exceeding  twenty- 
one  years  or  three  lives,  under 
the  same  restrictions  as  tenants 
in  tail  were  by  the  some  Act 
empowered  to  lease. 

(u)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (viii.) ;  47  &  48 
Vict.  c.  18,  s.  8  ;  aiiU,  pp.  118— 
124. 
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mode  in  which  such  dispositions  were  formerly  effected 
was  by  Skjine  duly  levied  in  the  Court  of  Common  Pleas.  Fine. 
We  have  already  had  occasion  to  advert  to  fines,  in 
respect  to  their  former  operation  on  estates  tail(x). 
They  were,  as  we  have  seen,  fictitious  suits  commenced 
and  then  compromised  by  leave  of  the  Court,  whereby 
the  lands  in  question  were  acknowledged  to  be  the  right 
of  one  of  the  parties.    Whenever  a  married  woman  was 
party  to  a  fine,  it  was  necessary  that  she  should  be 
examined  apart  from  her  husband,  to  ascertain  whether 
she  joined  in  the  fine  of  her  own  free  will,  or  was 
compelled  to  it  by  the  threats  and  menaces  of  her 
husband  {y) .    Having  this  protection,  a  fine  by  husband 
and  wife  was  an  effectual  conveyance,  as  well  of  the  wife's 
as  of  the  husband's  interest  of  every  kind,  in  the  land 
comprised  in  the  fine.     The  cumbrous  and  expensive  Conveyance 
nature  of  fines  having  occasioned  their  abolition,  pro-  wom^n"  ndcr 
vision  was  made  by  the  Fines  and  Eecoveries  Act,  !^|j^^* 
1888  (z),  for  the  conveyance  by  deed  merely  of  the  c.  74. 
interests  of  married  women  in  real  estate.     By  tbis  Act 
every  kind  of  conveyance  or  disclaimer  of  freehold  estates 
which  a  woman  could  execute  if  unmarried,  might  be 
made  by  her  by  a  deed  executed  with  her  husband's  con- 
currence (a) ;  but  the  separate  examination,  which  was 
before  necessary  in  the  case  of  a  fine,  was  still  retained ; 
and  every  deed  executed  under  the  provisions  of  the  Act, 
was  required  to  be  produced  and  acknowledged  by  the  The  wife 
wife  as  her  own  act  and  deed,  before  a  judge  of  one  of  ackno\>Ted''ed 
the  superior  Courts  at  Westminster,  or  of  any  County  the  deed. 
Court,  or  a  master  in  Chancery,  or  two  commissioners  (t) , 
who  were  required,  before  they  received  the  acknowledg- 
ment, to  examine  her  apart  from  her  husband  touching 

(x)  Aiite,  p.  98.  (a)  Sect.  77  ;  stnt.  8  &  9  Vict. 

(y)  Cruise  on  Fines,  108,  109  ;  c.   106,   s.   7  ;  see  2  Wras.  V.  & 

P.  A  M.  Hist.  Eng.  Law,  ii.  409,  P.  817—821. 

410.  (6)  Stats.  3  &  4  Will.  IV.  c.  74, 

{z)  Stat.  3  Jc  4  Will.  IV.  c.  74  ;  s.  7y  ;  61  &  62  Vict.  c.  43,  s.  184, 

anU,  p.  99.     See  stat.  4  &  5  Will.  replacing  19  &  20  Vict.  c.   108, 

IV.  c.  92,  as  to  Ireland.  s.  73. 
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Hiisband  and 
wife  con- 
sidered as 
one  person. 

Gift  to 
husband  and 
wife  and  a 
third  person. 


her  knowledge  of  the  deed,  and  to  ascertain  whether 
she  freely  and  voluntarily  consented  thereto  (c).  Deeds 
executed  by  married  women  after  the  year  1882  may  be 
acknowledged  before  one  commissioner  only(d).  But 
without  a  fine  at  common  law,  or  a  deed  acknowledged 
under  the  Act  of  1888,  no  conveyance  could  formerly  be 
made  of  any  married  woman's  estate  in  lands  at  law  (e). 
And  this  is  still  the  law  with  regard  to  those  lands  of 
wives  married  before  the  year  1888,  to  which  their  title 
accrued  before  that  year. 

The  rule  of  law,  by  which  husband  and  wife  were  con- 
sidered as  one  person,  was  occasionally  productive  of 
rather  curious  consequences.  Thus,  if  lands  were  given 
to  A.  and  B.  (husband  and  wife),  and  C,  a  third  person, 
and  their  heirs — here,  had  A.  and  B.  been  distiact 
persons,  each  of  the  three  joint  tenants  would,  as  we 
have  seen  (/) ,  have  been  entitled,  as  between  themselves, 
to  one-third  part  of  the  rents  and  profits,  and  would  have 
had  a  power  of  disposition  also  over  one-third  part  of  the 
whole  inheritance.  But,  since  A.  and  B.,  being  husband 
and  wife,  were  only  one  person,  they  took,  under  such  a 
gift,  a  moiety  only  of  the  rents  and  profits,  with  a  power 
to  dispose  only  of  one  half  of  the  inheritance  (//) ;  and 


(c)  Stat.  8  &  4  Will.  IV.  c.  74, 
8.  80 ;  TmneiU  v.  Wekh,  87 
Ch.  D.  622.  This  Act  also 
required  a  certificate  of  the 
taking  of  the  acknowledgment  to 
be  duly  signed  and  filed,  other- 
wise the  acknowledgment  was  of 
no  effect ;  sects.  84 — 86  ;  Jolly  v. 
Handcock,  7  Ex.  820.  But  a 
certificate  of  the  acknowledg- 
ment of  deeds  executed  after  the 
year  1882  is  not  required ;  stat. 
46  &  46  Vict.  c.  39,  s.  7.  The 
last  mentioned  enactment  (in 
this  respect  replacing  stats. 
17  &  18  Vict.  c.  75,  &  41  &  42 
Vict.  c.  23)  also  removes  douhts, 
which  might  arise  in  consequence 
of  any  person  taking  the  acknow- 
ledgment   heing    an    interested 


party. 

[d)  Stat.  45  &  46  Vict.  c.  89, 
s.  7. 

(f)  CakUl  V.  Cdhill,  8  App. 
Cas.  420.  But  there  might  be 
given  to  a  married  woman  a 
potoer  of  appointment  enahling 
her  to  dispose  of  an  estate  in  land 
as  effectually  as  a  single  woman. 
See;)o««,  Part  XL,  Ch.  iii. 

(/)  Aivte,  pp.  184,  186. 

(g)  Litt.  s.  291  ;  Oordon  v. 
Whiddon,  11  Beav.  170;  lU 
Wylde,  2  De  G.  M.  &  G.  724. 
The  rule  is  also  applied  to  gifts  to 
husband  and  wife  and  others  as 
tenants  in  common :  but  it  may 
be  excluded  by  the  words  of  the 
gift  or  the  context ;  see  Rt  JDixon. 
42  Ch.  D.  306. 
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C,  the  third  person,  took  the  other  half,  aa  joint  tenant 
with  them.     Again,  if  lands  ^Yere  given  to  A.  and  B.  Gifttoluis- 
(liusband  and  wife)  and  their  heirs — here,  had  they  been  ^vife  and 
separate  persons,  they  would  have  become,  under  the  ^^^^^  ^®i™- 
gift,  joint  tenants  in  fee  simple,  and  each  would  have 
been  enabled  without  the  consent  of  the  other  to  dispose 
of  an  undivided  moiety  of  the  inheritance.     But  as  A. 
and  B.  were  one,  they  took,  as  it  was  said,  by  entireties;  They  took  by 
and,  whilst  the  husband  might  do  what  he  pleased  with  entireties, 
the  rents  and  profits  during  the  coverture,  he  could  not 
dispose  of  any  part  of  the  inheritance,  without  his  wife's  • 
concurrence.   Unless  they  both  agreed  in  making  a  dis- 
])osition,  each  one  of  them  had  to  run  the  risk  of  gaining 
the  whole  by  survivorship,  or  losing  it  by  dying  first(/0. 
Another  consequence  of  the  unity  of  husband  and  wife  Husband  and 
was  the  inability  of  either  of  them  to  convey  to  the  other,  ^^^^l^'^  """^ 
As  a  man  could  not  convey  to  himself,  so  he  could  each  other, 
not  convey  to  his  wife,  who  was  regarded  as  part  of 
himself  (i).     But  by  meaiis  of  the  Statute  of  Uses  the 
effect  of  a  conveyance  by  a  man  to  his  wife  could  be  pro- 
duced (/c);  for  a  man  might  and  still  may  convey  to 
another  person  to  the  use  of  his  wife  in  the  same  manner 
as,  under  the  statute,  a  man  may  convey  to  the  use  of 
himself  (I).    And  by  the  Conveyancing  Act  of  1881,  in 
conveyances  made  after  the  year  1881,  freehold  land  may 
be  conveyed  by  a  husband  to  his  wife,  and  by  a  wife  to 
her  husband,  alone  or  jointly  with  another  person  (7;/). 
A  man  has  always  been  able  to  leave  lands  to  his  wife 
by  his  will ;  for  the  married  state  does  not  deprive  the 
husband  of  that  disposing  power  which  he  would  possess 
if  single  («),  and  a  devise  by  will  does  not  take  effect 
until  after  his  decease  (o). 

(A)  Doed.  Freestone  ▼.  ParraU,  (m)  Slat.  44  &  45  Vict.  c.  41, 

5T.R.652  ;  Thomleyy.  ThorTUei/,  8.  50  ;  see  Wins.  Conv.  Stat.  223, 

1893,  2  Ch.  229.  224,  391,  392. 

(t)  Litt.8.168;  seoWms.Conv.  (n)  See  Wms.  Pers.  Prop.  468, 

Stat.  391,  392.  15th  ed. 

{k)  1  Rop.  Hush.  &  Wife,  53.  {o)  Litt.  s.  168. 

{I)  AnU,  p.  205. 

w.R.p  20 
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Rules  of 
equity  as  to 
wives*  pro- 
perty. 


Wife's  equity 
to  a  settle- 
ment. 


Curtesy  of 

equitable 

estate. 


Next,  as  to  the  rights  of  married  women  under  the 
rules  of  equity.  If  lands  were  held  on  trust  for  a  wife 
for  life  or  in  fee  simple  or  tail,  hut  without  anj-  provision 
for  her  separate  benefit,  the  husband  was  entitled  to 
receive  the  rents  and  profits,  and  acquired  an  equitable 
estate  therein  during  the  continuance  of  the  cover- 
ture (j)).  It  appears,  however,  that  in  such  a  case  the 
wife  might,  under  certain  circumstances,  acquire  a  right 
in  equity  to  have  a  provision  for  her  maintenance  secured 
to  her  by  settlement  of  the  rents  and  profits,  or  part 
thereof,  in  trust  for  that  purpose  (g).  Equity  also 
followed  the  law  in  giving  to  the  husband  the  right  to 
enjoy  his  wife's  equitable  estate  of  inheritance  after  her 
death  for  the  rest  of  his  own  life,  as  tenant  b^^  the  curtesy 
in  equity,  under  circumstances  similar  to  those  which 
gave  rise  to  a  tenancy  by  the  curtesy  at  law  (r).  Tlie 
wife's  equitable  estates  might  be  disposed  of  b}*  the  hus- 
band and  wile  together,  by  the  same  means  as  they  might 
use  to  convey  her  legal  estates,  but  not  otherwise («). 


Trusts  for 
separate  use 
enforced. 


In  modern  times,  however,  if  property  of  any  kind 
were  vested  in  trustees,  in  trust  to  apply  the  income 
foi'  the  separate  use  of  a  woman  during  any  coverture, 
present  or  future,  the  trust  for  the  separate  use  of  the 


(p)  Lewin  on  Trusts,  618—620, 
6th  ed.  ;  939— 942, 11th  ed. 

{q)  If  the  husband  becamo 
bankrupt,  and  the  wife  had  no 
means  of  support,  8he  might 
obtain  such  a  settlement  as 
against  his  assignee  or  trustee  in 
Imnkruptcy.  iTut  she  could  not 
obtain  such  a  settlement  as 
against  her  husband,  so  long  as 
he  suppoi-ted  her ;  or  against  his 
assignee  for  valuable  considera- 
tion, though  her  husband  should, 
subsequently  to  the  assignment, 
have  ceased  to  support  her.  See 
Sturgu  V.  Champneys^  5  My.  k 
Cr.  97  ;  Tidd  v.  LisUr,  10  Hare, 
140,  8  De  G.  M.  &  G.  857,  869, 
870 ;  Durham  v.  CravkUs^  8  Jur. 


N.  S.  1174  ;  GUaves  v.  Paiw,  1 
De  G.  J.  &  S.  98,  94  ;  Wortham  v. 
PembertoHy  1  De  G.  &  Sm.  644. 
661  ;  SmUh  v.  MatUietcs,  3  De  t:. 
F.  &  J.  139  ;  Lames  v.  J^otnasott. 
1  N.  R.  267  ;  Sugd.  V.  k  V. 
560  ;  Lewin  on  Truists,  vbi  sup. ; 
Williams  on  Settlements,  99,  lOO: 
see  also  Fowke  v.  UmifcoUj  2^ 
Cli.  D.  996. 

(»•)  1  Rop.  Husb.  k  Wife,  18: 
Lewin  on  Trusts,  696,  606,  6ili 
ed.  ;  886,  897,  lOth  ed.  ;  a^tU, 
p.  300. 

(s)  Taylor  v.  Mcads^  4  De  <J. 
J .  &  S.  604, 605  ;  Lewin  on  Trust.*. 
618,  6th  ed.  ;  946,  11th  ed.  ;  aide. 
p.  302. 
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wife  might  be  enforced  in  equitj^W-  That  is,  the 
Courts  of  Equity  obb'ged  the  trustees  to  hold  for  the 
sole  benefit  of  the  wife,  and  prevented  the  husband  from 
interfering  with  her  in  the  disposal  of  such  income;  she 
eonseqaently  enjoyed  the  same  absolute  power  of  dis- 
position over  it  as  if  she  were  sole  or  unmarried.  And, 
if  the  income  of  property  were  given  directly  to  a  woman, 
for  her  separate  use,  without  the  intervention  of  any 
trustee,  the  Court  compelled  her  husband  himself  to 
hold  his  marital  rights  in  such  income  simply  as  a 
trustee  for  his  wife  independently  of  himself  (w)«  The 
limitation  of  property  in  trust  for  the  separate  use  of 
an  intended  wife  was  one  of  the  principal  objects  of  a 
modern  marriage  settlement.  By  means  of  such  a  trust, 
a  provision  might  be  secured,  which  would  be  indepen- 
dent  of  the  debts  and  liabilities  of  the  husband,  and  thus 
free  from  the  risk  of  loss,  either  by  reason  of  his  com- 
mercial embarrassments,  or  of  his  extravagant  expen- 
diture. In  order  more  completely  to  protect  the  wife,  Separate  pro- 
the  Court  of  Chancery  allowed  property  thus  settled  for  rendered^i!^ 
the  separate  use  of  a  woman  to  be  so  tied  down  for  her  alienable. 
own  personal  benefit,  that  she  should  have  no  power, 
during  her  coverture,  to  anticipate  or  assign  her  income ; 
for  it  is  evident  that  to  place  the  wife's  propertj'  beyond 
the  power  of  her  husband  is  not  a  complete  protection 
for  her, — it  must  also  be  placed  beyond  the  reach  of  his 
persuasion.  In  this  particular  instance,  therefore,  an 
exception  has  been  allowed  to  the  general  rule,  which 
forbids  any  restraint  to  be  imposed  on  alienation.  For. 
when  the  trust,  under  which  property  was  held  for  the 
.separate  use  of  a  woman  during  any  coverture,  declared 
that  she  should  not  dispose  of  the  same  or  of  the  income 
thereof  in  any  mode  of  anticipation,  every  attempted 


(0  As   to  the   history  of   the  (u)  2  Rop.  Husb.  k  Wife,  162, 

introdaction  of  this  doctrine,  see  182  ;  Major  v.  Lansley,  2  Buss. 

ilayneSjOutlines  of  Equity,  Lect.  k  My.  855. 
VII.  pp.  217*9'.,  4th  ed. 
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As  to  the 


Wife's 
genei-al  cu- 
gagcments. 


disposition  by  her  during  such  coverture  was  deemed 
absolutely  void(x).  Not  only  the  income,  but  also  the 
corpus  of  any  property,  whether  real  or  personal,  might 
be  limited  to  the  separate  use  of  a  married  woman. 
And  in  1865  it  was  finally  settled  that  a  simple  gift  of 
real  estate  for  a  wife's  separate  use,  either  with  or  with- 
out the  intervention  of  trustees  0/),  was  sufficient  to  give 
her  the  power  to  dispose  by  her  own  act  inter  vivos  or 
by  will,  without  the  consent  or  concurrence  of  her 
husband,  of  the  whole  equitable  estate  so  limited  to 
her  (z).  The  same  rule  had  long  been  established  with 
respect  to  personal  estate  (a).  And  where  lands  were 
limited  on  trust  for  a  wife  in  fee,  for  her  separate  use, 
she  had  the  right  of  every  cestui  que  trust  in  similar 
case  {h),  to  require  her  trustees  to  convey  the  legal  estate 
therein  according  to  her  direction  (c).  If  the  lands  had 
been  so  given  without  the  intervention  of  trustees,  she 
must  have  conveyed  the  legal  estate  therein  by  deed 
acknowledged  (rf),  in  which  she  could  then  have  com- 
pelled her  husband  to  concur.  For  in  the  Courts  of 
Equity,  a  married  woman  was  as  competent  to  act  with 
respect  to  her  separate  estate  as  if  she  were  single  (r). 
And  not  only  was  a  wife  so  enabled  to  alienate  directly 
any  part  of  her  separate  estate,  but  if  she  made  any 
general  pecuniary  engagements  with  reference  to  her 
separate  estate,  her  creditors,  though  they  could  have 
no  remedy  against  her  at  law,  might  take  proceedings  in 
equity  to  have  their  claims  satisfied  out  of  any  separate 
estate,  to  which  she  was   entitled,  without  restrahit 


on   anticipation,  at  the   time  of 


entenng 


into  the 


(x)  Brandon  v.  liohinaon,  18 
Yes.  434,  11  R.  U.  226;  2  Rop. 
HuHb.  k  Wife,  230;  TuIkU  v. 
Armstrong^  1  Beav.  1,  4  Wy.  & 
Cr.  390;  Hcarhoroughy.  Bm-^nan, 
1  lioav.  34,  4  My.  &  Cr.  377  ; 
Uagfjctt  V.  Meux,  1  Coll.  138, 
1  I'll.  627  ;  Batewan  v.  Faicr, 
1898,  1  Cli.  144  ;  aute,\^,  83. 

(y)  JJall  V.  Waltrhouse,  5  Giff. 
0-1. 


{z)  Taylor  v.  Meads,  4  De  (J. 
J.  &  S.  597. 

(a)  Feltiplaef.  v.  Gorges,  1  Ves. 
jun.  46,  1  R.  R.  79. 

(b)  AnU,  p.  178. 

(c)  4  De  G.  J.  &  S.  604 ;  L  K. 
8  Eq.  142. 

{d)  Ante,  p.  303. 
(«)  1  liro.  C.  C.  20  ;  Lewiii  on 
Trusts,  624,  6th  ed. ;  926,10th  eiL 
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engagement  (/).  If,  however,  a  gift  of  real  estate  for 
the  separate  use  of  a  wife  had  been  accompanied  with 
a  restraint  on  anticipation  of  the  income,  she  was  pre- 
vented from  disposing  thereof  during  her  coverture, 
except  (in  the  case  of  an  estate  in  fee  simple)  by 
will  (g).  Nor  could  she  subject  such  real  estate  to 
her  general  engagements  (h).  But  now,  under  the 
Conveyancing  Act  of  1881  (/),  a  married  woman  may, 
if  it  appears  to  the  Court  to  be  for  her  benefit,  obtain  an 
order  of  the  Court  enabling  her  to  deal  with  any  pro- 
perty of  hers,  notwithstanding  that  she  be  restrained 
from  anticipation.  It  was  finally  settled,  after  conflicting  Curtesy  of 
decisions,  that  a  husband  should  have  curtesy  of  his  wife's  ^\^|  tmUable 
equitable  estate  in  fee  belonging  to  her  for  her  separate  estate  in  foe, 
use,  if  she  died  possessed  thereof  and  intestate  (A;) ;  but 
not  if  she  had  disposed  thereof  in  her  lifetime  or  by 
her  will  (t). 

Originally,  a  trust  of  property  for  the  separate  use  of  Married 
a  wife  could  only  arise  by  act  of  parties ;   as  by  ante-  i>ro^rty 
nuptial  contract  between  husband  and  wife,  or  by  the  ^<^^»  i^^^' 
express  provision  of  those  by  whom  the  property  was 
bestowed  (m) .    But  the  Married  Women's  Property  Act, 
1870  (n),  i)rovided  that  certain  kinds  of  property  should 
belong  to  wives  for  their  separate  use  (o) ;  amongst  other 
things,  the  rents  and  profits  of  any  freehold,  copyhold  or 
customaryhold  property  which  shoulddescend  upon  any 
woman,  married  after  the  passing  of  the  Act,  as  heiress 
or  co-heiress  of  an  intestate  (p). 

if)  Fike    V.     FUzqihbon,     17  {I)  Cooper     v.     Mactloiiald^    7 

Ch.   D.   454 ;  Wms.  bonv.  Stat.  Cli.  D.  288. 

39:>,  394,  auil  cases  tliere  uit^d.  (m)  See     Lewiu     on     Trasts, 

(v)   Boffffclt   V.    Meux,    1    Ph.  620  w?.,  6tli  e«l. ;  920  »/.,  10th  ed. 

627  ;    Cooper    v.    JlcuxUmald,    7  (n)  Stat.  33  A:  34  Vict.  c.  93, 

Cl».  D.  288.  jmssed  9th  Aug.,   1870,  and  re- 

(h)  Pike     V.     Fitzffibbon,     17  pealed  as  from  the  1st  Jan.,  188?., 

Vh.  D.  454.  without  prejudice  to   any  riglit 

(i)  Stat.  44  ^  45  Vict.  c.  41,  s.  89.  acquired  while  it  was  in  force  by 

ik)  AppUttm,  V.  Jiowley,  L.  R.  stat.  46  k  46  Vict.  c.  75,  ss.  22. 25. 

8  E<i.  189  ;  JSaf/er  v.  Funiivall,  (o)  See  sects.  1,  7,  8. 10  :  WniN. 

17  Ch.  D.  115  ;  see  Williams  on  Pers.  Prop.  488—490,  15tli  ed. 

Settlements,  105—108.  {}))  Sect.   8,   which,    however, 
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The  Marriea  Xhe  capacity  of  wives  with  regard  to  jjroperty  was 
Property  Completely  altered  by  the  Married  Women's  Property 
Act,  1882.  ^g|j^  1882  (/y),  which  came  into  operation  on  the  Ist  of 
January,  1883  (/).  By  this  Act,  a  married  woman  is 
capable  of  acquiring,  holding  and  disposing,  by  will  or 
otherwise,  of  any  real  or  personal  property,  in  the  same 
manner  as  if  she  were  a  feme  sole,  without  the  interven- 
tion of  any  trustee  («) .  Every  woman  married  after  the 
commencement  of  the  Act  is  entitled  to  hold  and  dis- 
pose of,  as  her  separate  property,  all  real  and  personal 
property  which  belonged  to  her  at  the  time  of  marriage,  or 
shall  be  acquired  by  or  devolve  upon  her  after  marriage(0- 
Every  woman  married  before  the  commencement  of  the 
Act  is  entitled  to  hold  and  dispose  of,  as  her  separate 
property,  all  real  and  personal  property,  to  which  her 
title  has  accrued  after  the  commencement  of  the  Act  (n). 
But  the  Act  is  not  to  interfere  w^ith  any  settlement 
made  (a;),  or  to  be  made  respecting  the  property  of  any 
married  woman,  or  to  interfere  with  or  render  inopera- 
tive any  restriction  against  anticipation  attached  or 
to  be  attached  to  the  enjoyment  by  a  married  woman 
of  any  property  or  income  (^).  As  we  have  seen,  the 
Act  also  gave  to  married  women  the  power  to  con- 
tract at  law  with  respect  to  their  separate  property, 
to  which  they  are  entitled  without  restraint  on  antici- 
pation {z).  If  any  real  estate,  which  becomes  the 
separate  property  of  a  wife  by  virtue  of  this  Act, 
should  have  been  limited  to  her  directly,  the  legal 
estate  will  vest  in  her  alone,  and  her  husband  will  not 
acquire  any  estate  therein  or  right  to  receive  the  rents 
and  profits  during  the  continuance  of  the  coverture. 

takes  eirect  sulyeot  and  without  (r)  Sect.  25. 

laejuJice  to  the   trusts    of   uiiy  («)  Sect.  ],  sub-s.  1. 

settleiueiit    affecting    such    pro-  {t)  Sect  2. 

perty  ;  und  is  held  not  to  make  («)  Sect.  5  ;  see  Ileid  v.  Ileid, 

the  fee  simple  of  such  property  31  Ch.  D.  402. 

subject  to  a  trust  for  the  woman's  (x)  See    Hancock  v.  Hancocks 

seftarate  use  ;  Johmmi  v.  Johnson^  38  Ch.  D.  78. 

35  Ch.  D.  34;-).  {y)  Sect.  19. 

{q)  Stat.  45  &  46  Vict.  c.  75.  («)  A)vU,  p.  293. 
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And  if  any  real  estate  should,  since  the  commencement 
of  the  Act,  be  limited  to  trustees  on  trust  for  a  wife,  her 
equitable  estate  therein  will  be  her  separate  property  by 
virtue  of  the  Act,  though  no  trust  for  her  separate  use 
should  have  been  imposed  (a).  Itis  held,  however,  that  Curtesy  of 
a  husband  shall  be  tenant  by  the  curtesy  of  real  estate  ^p^te 
of  inheritance,  Avhich  was  his  wife's  separate  property  property. 
by  virtue  of  the  Act  of  1882,  and  as  to  which  she  died 
intestate  (b).  But  as  in  the  case  of  a  fee  simple  settled 
to  the  wife's  separate  use  (c),  there  can  be  no  curtesy  of 
her  statutory  separate  property,  of  which  she  has  disr 
posed  in  her  lifetime  or  by  will.  Subject  to  the  husband's 
right  to  curtesy,  any  estate  in  fee  simple,  which  was  the 
wife's  separate  property,  descended  upon  her  intestacy, 
to  the  heir  of  the  last  purchaser,  according  to  the  pre- 
vious law((/).  But  since  the  commencement  of  tho 
Land  Transfer  Act,  1897  (e),  it  appears  that  a  wife's 
separate  real  estate  vests  after  her  death  in  her  executors 
or  administrator,  whether  she  devised  the  same  or  not ; 
and  that  in  case  of  her  intestacy  her  husband,  as  well 
as  her  heir,  has  at  first  an  equitable  title  only,  and  has 
no  estate  by  the  curtesy  at  law  until  the  lands,  not  being 
required  for  payment  of  the  wife's  debts  or  funeral, 
testamentary  or  administration  expenses,  have  been  duly 
conveyed  to  him  by  her  personal  representatives  (/). 

A  wife  may  now  dispose  during  coverture  of  her  Wife's  power 
statutory  separate  property,  whether  real  or  personal,  *^^^^^^^^^*^° 
by  the  same  means  by  which  a  single  woman  may  separate 

property. 

(«)  Sec  Ifope  V.  JJope,  1892,  2  213,  218,  252,  2£2. 

Cli.  336,  341  ;  lie  Lximley,  1896,  (/)  Where   a   wife    dies    after 

2  Ch.  690.  1897,  leaving  a  husband  entitled 

(6)  Hope  V.  Uo}>Cj    1892,  2  Ch.  to   an    estate   by  the   curtesy  at 

336.  common  late,  the  question  arises 

(f)  Jnte^  p.  306.  whether  the  Land  Transfer  Act, 

(d)  Ante,   p.   302  ;   see   AVms.  1897,   Part  I.,  oi)crates  so  as  to 

Coiiv.  Stat.  452,  459,  460.  divest  him  in  any  way  of  that 

{e)  Stat.   60  k  61  Vict.  c.   65,  legal  estate  for  his  own  life  which 

Part  I.  ;  ante,  ])p.  29,  57,  74,  84,  he  had  already  obtained  bv  the 

85,  109,  iSl,  137,  183,  187,  202.  birth  of  issue  :  see  ante,  p.' 300; 
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transfer  property  of  the  like  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  without  the  neces- 
sity of  acknowledgment  or  of  her  husband's  concur- 
rence (g).  But  she  may  still  be  deprived  of  the  power 
of  disposition  by  a  restraint  on  anticipation  (h).  So  a 
wife  may  devise  by  will  any  legal  estate  in  fee  simple, 
which  belongs  to  her  separately  under  the  Act.  For 
the  general  effect  of  the  Act  is  to  invest  married  women 
with  a  special  capacity  of  acquiring  and  exercising  Ugal 
rights  of  ownership,  apart  from  their  husbands,  in 
respect  of  any  property  which  becomes  their  separate 
property  by  virtue  of  the  Act  (t).  It  is  held,  however, 
that  the  Act  has  not  repealed  the  old  rule  of  construc- 
tion, that  in  gifts  to  husband  and  wife  and  others  in 
joint  tenancy',  or  tenancy  in  common,  the  husband  and 
wife  become  entitled  only  to  the  share  of  one  person 
between  them  (A).  But  on  a  gift  of  lands  to  husband 
and  wife  jointly,  made  after  the  commencement  of  the 
Act  of  1882,  it  appears  that  they  take  no  longer  by 

Black.  Comm.  126.     Audalike  will     made    by    a    wife    dnriiig 

question  seems  to  arise  where  the  coverture   was    not   ctTectual  1*}' 

liusbaud  is  entitled  in  equity  to  virtue  of  the  Act   to   ])ass  pio- 

curtesy  in   lands  limited   beforo  perty  acquire<l  by  her  after  lier 

1883  to  trustees  on  trust  for  his  husband's  death.    These  decisiuii** 

wife  in  fee,  but  not  for  her  scpa-  followed  the  law  hiid  down  before 

mte  use ;  seeante^  p.  807.  rerha^is  the  Act  in  the  case  of  wills  maiie 

it  may  he  considered  that  in  these  by  wives  of  their  seiMii-atc  cstatf, 

cases  the  husband  has  a  right  to  and  not  i%-executeu  after  their 

take  by  survivorship  within  the  husband's     death  ;     lyUlock    v. 

meaning  of  sect.   1  of  the  Act ;  ^'obUj    L.    U.    7     H.     L.    580. 

antCy  p.  213.     But  where  a  wife  But  now,  by  the  eifect  of  stat. 

dying  after  1897  was  entitled  to  56  and  57  Vict.  c.   63.  s.  3,  tlie 

lands  under  a  trust  created  before  will  of  a  married   woman  inaile 

1883  for  her  separate  use  in  fee,  during  coverture  is  to  take  effect 

it  appears  that  her  estate  vests  first  us     if    it    had     been     execnte^l 

in  her  executora  or  administrator.  immediately    before    her   death, 

{g)  lie  DrumDwnd  and  Davie's  whether    she    had    or    had   n<»t 

CoiUractf  1891,   1  Ch.   524;   see  any    seiiarate    pro^ierty    at   the 

ante,  p.  808.  time  of  making  it,  and  need  not 

(A)  AiUe,  ]\  307  ;  Re  Lumlcy,  be    re-executed    after    her   hus- 

1£96,  2  Ch.  690.  band's  death  ;   lie    Wylie,  18»j, 

CO  8ee  Ite  Price,  28   Ch.   D.  2  Ch.  116. 
709;  lU    Cum,  43  Ch.   D.   12  ;  (^•)  JU  Mardi,  27  Ch.  1).  166; 

72c  Bowen,  1892,  2  Ch.  291.     The  lie  Jupp,   39   Ch.   1).   148  ;  see 

two  first    cases    decided  that   a  ante^  p.  304.     In  this,  a^  in  otlitrr 
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entireties,  but  as  joint  tenants  (l).  It  is  thought,  too, 
that  a  husband  may  now  convey  any  real  estate  to  his 
wife  directly,  to  be  held  by  her  as  her  separate  property 
under  the  Act ;  and  that  a  wife  may  now  convey  to  her 
husband  any  real  estate  which  she  holds  as  her  separate 
property  by  virtue  of  the  Act  (m). 

Under  the  Settled  Land  Act,  1882  00,  if  a  married  Poweraof 
woman,  tenant  for  life  of  land,  be  entitled  for  her  sepa-  setti«riAna 
rate  use,  or  as  her  separate  property  by  statute,  she  ^ct,  1882. 
may  exercise  the  powers  given  by  the  Act  without  her 
husband ;  but  if  she  be  otherwise  entitled,  these  powers 
are  exerciseable  by  her  and  her  husband  together.     A 
restraint  on  anticipation  shall  not  prevent  the  exercise 
by  a  married  woman  of  any  power  under  this  Act  (o). 

If  a  married  woman  were  a  trustee  of  land,  the  legal  Married 
estate  therein  became  subject  to  her  husband's  common  ^'^^^ 
law  rights,  and  could  only  be  conveyed  with  his  concur- 
rence in  the  usual  way  (p) ;  but  in  equity  he  was  merely 
a  trustee  of  his  legal  rights,  and  could  be  compelled  to 
execute  the  trust  ((7).     Since  1874  (r),  however,  when 
any  freehold  or  copyhold  hereditament  shall  be  vested 
in  a  married  woman  as  a  bare  trustee  («),  she  may  Barctrastee. 
convey  or  surrender  the  same  as  if  she  were  a  feme  sole. 
But  it  has  been  decided  since  the  passing  of  the 
Married  Women's  Property  Act,  1882,  that  if  a  female 
trustee  of  land  have  married  after  the  year  1882,  or 

respects,  the  Act  has  received  a  (/•)  Stat.  56  &  57  Vict.  c.  53, 

decidedly  narrow   interpi-etation.  s.  16,   replacing  37   &   38   A'iet. 

This    rnle    of    couetruction    is  c.  78,  s.  6. 

entirely    at    variance    with    the  («)  The  better  opinion  in  that 

coiumon  sense  of  laymen.  the  term   **bare  trustee"  is  not 

{I)  Be  March^  27  Ch.  D.  166  ;  applicable  to  a  trustee  under  a 

ThoriUey  v.    Thornley,    1893,    2  special  trust,  who  has  an  active 

Ch.  229  ;  see  ante,  p.  305.  duty  to  perform  with  regard  to 

(m)  See  Wms.  Coav.  Stat.  391,  the'  trust    property,    but    rather 

392 ;  ante,  p.  305.  denotes  a  trustee  having  no  other 

(n)  Stat.  45  k  46  Vict.  c.  38,  duty  than  to  cxeetUe  the  estate  or 

8.  61,  sub-ss.  2,  3.  convey  it  at  the  cestui  que  triisVs 

(o)  Sect.  61,  sub-s.  6.  direction  ;    see    lie    Docuira,    29 

ip)  AuU,  p.  303.  Ch.   D.  693  ;  He  Cicnningham  cO 

iq)  Lcwin  on  Trusts,  32,  215,  Fratjlimj,  1891,  2  Ch.  567  ;  aiUe, 

6th  cd.  ;  33,  270,  11th  cd.  pp.  168,  178. 
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Rights  of  the 
wife  in  the 
lands  of  her 
husband. 


Dower. 


Dower 
previously 
to  the  Act. 


if  land  have  been  conveyed  after  1882  to  a  wife  as 
trustee,  she  cannot  convey  the  legal  estate  therein  as 
her  separate  property  under  the  Act  (t).  The  result  of 
this  decision  is  that,  except  where  a  married  woman 
is  a  bare  trustee  (//)  she  can  only  conve}'  the  legal 
estate  in  freehold  land  vested  in  her  as  trustee  in  the 
same  manner  as  before  the  Act ;  that  is,  by  deed 
acknowledged  in  which  her  husband  must  concur  (v). 

2.  As  to  the  rights  of  the  wufe  in  the  lands  of  her 
husband.  A  man's  capacity  for  disposing  of  his  own 
estates  in  land  remains  unchanged  by  the  act  of  mar- 
riage; and  during  a  husband's  life,  the  law  does  not 
give  to  the  wife  any  control  over  his  powers  of  disposi- 
tion or  any  interest  in  the  rents  or  profits  of  his  land. 
After  her  husband's  death,  however,  a  widow  becomes, 
in  some  cases,  entitled  to  a  life  interest  in  part  of  her 
late  husband's  lands.  This  interest  is  termed  the  dower 
of  the  wife.  By  the  Dower  Act  of  1833  («),  the  dower 
of  women  married  after  the  1st  of  January,  1834,  was 
placed  on  a  different  footing  from  that  of  women  who 
were  married  previously.  But  as  the  old  law  of  dower 
continued  to  regulate  the  rights  of  all  women  who  were 
married  on  or  before  that  day,  it  will  be  desirable,  in 
the  first  place,  to  give  some  account  of  the  old  law 
before  proceeding  to  the  new. 

Dower,  as  it  existed  previously  to  the  operation  of 
the  Dower  Act,  was  of  very  ancient  origin,  and  retained 
an  inconvenient  property  which  accrued  to  it  in  the 
simple  times  when  alienation  of  lands  was  far  less 
frequent  than  at  present.  If  at  any  time  during  the 
coverture  the  husband  were  solely  seised  of  any  estate 

(/)  JU  Uurkutsi  it  Allsiq^ps 
Conlmct,  1896  2  Ch.  358.  This 
rule,  which  alibiils  aiiotlier  iu- 
bt«iice  of  the  narrow  iuterpreta- 
tiou  placed  upon  the  statute, 
does  not  apply  in  the  case  of  u 
wife  eutitlbd  as  mortgagee;  lie 
liroolic    ik    Fi'cv}lins     Conlract, 


1898,  1  Ch.  647  :  see  Re  West  d- 
Ilardtfs  CoiUrwt,  1904,  1  Cli. 
145,  aud  the  criiicism  tliereof  in 
2  Wuis.  V.  &  P.  833. 

(/()  See  JU  IlovrqaU  «6  Otborn'a 
VofUract,  1902,  1  Oh.  451. 

Cr)  Ante,  p.  303. 

(tc)  Stat.  3&4Will.  IV.C105. 
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ot  inhfiritanr.ft,  that  is,  fee  simple  oi:  fee  tail,  in  lands  to 
which  any  issue,  which  the  wife  might  have  had,  might 
by  possibility  have  been  heir  (.r),  she  from  that  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
her  in  severalty  during  the  remainder  of  her  life(/;). 
This  right,  having  once  attached  to  the  lands,  adhered 
to  them,  notwithstanding  any  sale  or  devise  which  the 
husband  might  make.     It  consequently  became  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
valid  conveyance  of  his  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to 
dower.     This  release  could  be  effected  only,  at  common  Dower  could 
law,  by  means  of  a  fine,  in  which  the  wife  was  separately  ^^^y  YiJ^fi 
examined.     And  when,  as  often   happened,  the  wife's 
concurrence  was  not  obtained  on  account  of  the  expense 
involved  in  levying  a  fine,  a  defect  in  the  title  obviously 
existed  as  long  as  the  wife  lived.     After  the  abolition 
of  fines,  a  wife  was  enabled  to  release  her  dower,  under 
the  Fines  and  Eecoveries  Act,  by  deed  acknowledged, 
in  which  her  husband  should  concur  (z).   As  the  right  Dower  iude- 
to  dower  was  paramount   to   the   alienation  of    the  {l^gbaud's 
husband,  so  it  was  quite  independent  of  his  debts,  »'e^ts. 
even  of  those  owing  to  the  Crown  (a).     It  was  neces- 
sary, however,  that  the   husband   should   be  jseised  A  legal  seisiu 
of  an  ftfthfttft  of  inheritance  at  law ;  for  the  Court  of  ^'^^""■®^- 
Chancery,  whilst  it  allowed  to  husbands  curtesy  of  their 
wives'  equitable  estates,  withheld  from  wives  a  like 
l)rivilege  of  dower  out  of  the  equitable  estates  of  their 
husbands  (b).     The  estate,  moreover,  must  have  been  Estate  miwt 
held  in   severalty  or  in   common,  and  not    in  joint  "ot^Jo"i^- 
tenancy  :  for  the  unity  of  interest  which  characterizes 

(jc)  Litt.  ss.  36,  53  ;  2  Black.  77  ;  anle,  p.  303  ;  Davidaoii,  Prec. 

Coiuin.   131;    1    llop.   Huab.    &  Coiiv.    Ft.   ii.   Vol.  i.,   pp.    233, 

Wife,  332.  386,  615,  4th  ed. 

(y)  See    Dickiii    v.    Bamcr,  1  (a)  Co.    Litt.    31   a ;    1   Kop. 

Dr.  k  Sm.  284;  F.  &  M.  Hist.  Husb.  k  Wife,  411. 

Eug.  Law,  ii.  418—425.  {b)  1  l{op.  Husb.  k  Wife,  354. 

(r)  SUt.  3  t  4  Will.  c.   74,  s. 
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a  joint  tenancy  forbids  the  intrusion  into  such  a  tenancy 
of  the  husband  or  wife  of  any  deceased  joint  tenant ;  on 
the  decease  of  any  joint  tenant,his  8urvi\ingcompanions 
are  akeady  entitled,  under  the  original  gift,  to  the  whole 
subject  of  the  tenancy  (c).  The  estate  was  also  required 
to  be  an  estate  of  inheritance  in  possession ;  although  a 
seisin  in  law,  obtained  by  the  husband,  was  sufficient  to 
cause  his  wife's  right  of  dower  to  attach  (d).  In  no 
case,  also,  was  any  issue  required  to  be  actually  born  ; 
it  was  sufficient  that  the  wife  might  have  had  issue  who 
might  have  inherited.  The  dower  of  the  widow  in 
gavelkind  lands  consisted,  and  still  consists  like  the 
husband's  curtesy,  of  a  moiety,  and  continues  only  so 
long  as  she  remains  unmarried  and  chaste  (e). 

In  order  to  prevent  this  inconvenient  right  from 
attaching  on  newly-purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,'  various  devices  were  resorted  to 
in  the  framing  of  purchase-deeds.  The  old-fashioned 
method  of  barring  dower  was  to  take  the  conve^'ance 
to  the  purchaser  and  his  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser ; 
but,  as  to  the  estate  of  the  trustee  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  life  of  the  legal  estate,  and  the  remaindei' 
of  the  inheritance  belonged  to  the  purchaser.  If,  there- 
fore, the  purchaser  died  during  the  life  of  his  trustee, 
the  latter  acquired  in  law  an  estate  for  life  by  survivor- 
ship ;  and  as  the  husband  had  never  been  solely'  seised, 
the  wife's  dower  never  arose  ;  whilst  the  estate  for  life 
of  the  trustee  was  subject  in  equity  to  any  disposition 
which  the  husband  might  .think  fit  to  make  by  his  will. 
The  husband  and  his  trustee  might  also,  at  any  time 
during  their  joint  lives,  make  a  valid  conveyance  to  a 


(c)  J  bid.  366 ;  ante,  ]\  134  sq, 
{d)  Co.  Litt.  31  a. 


.    (c)  Bac.  Abr.  Gavelkiud  (A.) ; 
Rob.  Gav.  book  2,  c.  2. 
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purchaser  without  the  wife's  concurrence.  The  defect 
of  the  plan  was,  that  if  the  trustee  happened  to  die 
during  the  husband's  life,  the  latter  became  at  once 
solely  seised  of  an  estate  in  fee  simple  in  possession  : 
p.nd  the  wife's  right  to  dower  accordingly  attached. 
Moreover,  the  husband  could  never  make  any  convey- 
ance of  an  estate  in  fee  simple  without  the  concurrence 
of  his  trustee  so  long  as  he  lived.  This  plan,  therefore, 
gave  way  to  another  method  of  framing  purchase-deeds, 
which  will  be  hereafter  explained  (/*),  and  by  means  of 
which  the  wife's  dower  under  the  old  law  was  effectually 
barred,  whilst  the  husband  alone,  without  the  concur- 
rence of  any  other  person,  could  effectually  convey  the 
lands. 

The  right  of  dower  might  have  been  barred  altogether  Jointure, 
by  a  jointure y  agreed  to  be  accepted  by  the  intended 
wife  previously  to  marriage,  in  lieu  of  dower.  This 
jointure  was  either  legal  or  equitable.  A  legal  jointure 
was  first  authorized  by  the  Statute  of  Uses (</),  which, by 
turning  uses  into  legal  estates,  of  course  rendered  them 
liable  to  dower.  Under  the  provisions  of  this  statute, 
dower  may  be  barred  by  the  wife's  acceptance  previously 
to  marriage,  and  in  satisfaction  of  her  dower,  or  a  com- 
petent livelihood  of  freehold  land  sand  tenements,  to  take 
effect  in  profit  or  possession  presently  after  the  death  of 
the  husband  for  the  life  of  the  wife  at  least  (A).  If  the 
jointure  were  made  after  marriage,  the  wife  might  elect 
between  her  dower  and  her  jointure(i).  A  legal  jointure, 
however,  was  in  modern  times  seldom  resorted  to  as  a 
method  of  barring  dower :  when  any  jointure  was  made, 
it  was  usually  merely  of  an  equitable  kind  ;  for  if  the 
intended  wife  were  of  age,  and  a  party  to  the  settlement, 
she  was  competent,  in  equity,  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  might  think  proper 

(/)  See  poat,   the  chapter  ou  Conim.    137  ;    1   Hop.   Husb.  k 

Executory  lutci-eats.  AVife,  462. 

O)  27*Hen.  VIIl.  c.  10.  (i)  1  Hop.  Husb.  &  Wife,  468. 
(/t)  Co.   Litt.  36  b ;  2   Black. 
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Equitable 
jointure. 


to  agree  (A).  And  if  the  wife  should  have  accepted  an 
equitable  jointure,  tha  Courts  of  equitj' would  effectually 
restrain  her  from  setting  up  any  claim  to  her  dower. 
But  in  equity,  as  well  as  at  law,  the  jointure,  in  order 
to  be  an  absolute  bar  of  dower,  was  required  to  be  made 
before  marriage. 


Uower  under 
tlie  Act. 


The  dower  of  women  married  since  the  1st  of  January 
1834,  may  be  barred  by  the  acceptance  of  a  jointure  in 
the  same  manner  as  before ;  but,  in  their  case,  the 
doctrine  of  jointures  is  of  very  little  moment.  For,  bj- 
the  Dower  Act(0,  the  dower  of  such  women  has  been 
placed  completely  within  the  power  of  their  husbands. 
Under  the  Act  no  widow  is  entitled  to  dower  out  of  any 
land,  which  shall  have  been  absolutely  disposed  of  by 
her  husband  in  his  lifetime  or  by  his  will,  or  in  w^hieli 
he  shall  have  devised  any  estate  or  interest  for  her 
benefit,  unless  (in  the  latter  case)  a  contrary  intention 
shall  be  declared  by  his  will  (m).  And  all  partial  estates 
and  interests,  and  all  charges  created  by  any  disposition 
or  will  of  the  husband,  and  all  debts,  incumbrances, 
contracts  and  engagements  to  which  his  lands  may  be 
liable,  shall  be  effectual  as  against  the  right  of  his 
widow  to  dower  (;0.  The  husband  may  also  either 
wholly  or  partially  deprive  his  wife  of  her  right  to 
dower,  by  any  declaration  for  that  purpose  made  by 


(^•)  Ibid.  iSS:  DiikcY. Kendall, 
2  De  G.  M.  &  G.  209. 

(0  3  &  4  Will.  IV.  c.  105. 
Gavelkind  lands  aro  within  the 
Act;  Farley  v.  Bmiluimy  2  Johu. 
k  H.  177. 

(m)  3  &  4  Will.  IV.  c.  105, 
S8.  4,  9  ;  see  Laecy  v.  HUl,  L.  R. 
19  Eq.  346. 

(n)  Sect.  5.  The  opinion  hna 
heen  expre&sed  that,  iiotwith- 
8taiiding  the  ahove  wordn,  the 
widow's  dower  is  paramount  to 
the  claims  of  her  late  husband's 
creditors,  wlio  have  not  in  his 
lifetime  obtained  a  cliarge  (sec 
ante,  pp.  264—269)  on  his  lands  ; 


Roniilly,  if.  R.,  Spyer  v.  Hyatt^ 
20  Beav.  621 ;  AVood,  V.-C,  Jofies 
V.  Jows,  4  K.  &  J.  361.  In 
neither  of  these  cases,  however, 
was  the  expression  of  this  opinion 
necessary  to  the  decision.  Spycr 
V.  Hyatt  was  a  case  of  freebench 
(see  })od,  Part  IJI.  Ch.  ii.)  ;  and 
it  had  l)een  jireviously  decided 
that  the  Dower  Act  has  no  appli- 
cation to  freebench ;  />'miiJt>  v. 
Ada7}vt,  18  Beav.  499,  5  Dc  G  M. 
&  G.  712;  so  Lord  Roniilly 's 
dictum  was  peculiarly  gratuitous. 
Joves  v.  Jmus  was  the  case  of  a 
mortgage  by  the  husband.  It  is 
submitted  that,  accoixiing  to  tlte 
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him,  by  any  deed,  or  by  his  will(o).  As  some  small 
comi)ensation  for  these  sacrifices,  the  Act  has  granted  a 
right  of  dower  out  of  lands  to  which  the  husband  has  a 
right  mereW  without  having  had  even  a  legal  seisin  (p) ; 
dower  is  also  extended  to  equitable  as  well  as  legal 
estates  of  inheritance  in  possession,  excepting  of  course 
estates  in  joint  tenancy  ((/).  The  effect  of  the  Act  is 
evidently  to  deprive  the  wife  of  her  dower,  except  as 
against  her  husband's  heir  at  law.  It  the  husband 
should  die  intestate,  and  possessed  of  any  lands,  the 
wife's  dower  out  of  such  lands  is  still  left  lier  for  her  Declaration 
support, — unless,  indeed,  the  husband  should  have  exe-  dower, 
cuted  a  declaration  to  the  conirar}-.  A  declaration  of 
this  kind  has,  unfortunately,  found  its  way,  as  a  sort  of 
common  form,  into  many  purchase-deeds.  Its  insertion 
seems  to  have  arisen  from  a  remembrance  of  the  trouble- 
some nature  of  dower  under  the  old  law,  united  possibly 
with  some  misapprehension  of  the  effect  of  the  new 
enactment.  But,  surely,  if  the  estate  be  allowed  to 
descend,  the  claim  of  the  wife  is  at  least  equal  to  that 
of  the  heir,  supposing  him  a  descendant  of  the  husband; 
and  far  superior,  if  the  heir  be  a  lineal  ancestor,  or 
remote  relation  (r).  The  proper  method  seems  there- 
fore to  be,  to  omit  any  such  declaration  against  dower, 
and  so  to  leave  to  the  widow  a  prospect  of  sharing  in 
the  lands,  in  case  her  lord  shall  not  think  proper  to 
dispose  of  them.  The  charge  given  to  a  widow  on  her 
husband's  real  estate  by  the  Intestates*  Estates  Act, 
1890  («p),  must  be  satisfied  by  sale  or  mortgage  of  a 

ordinary  meaDing  of  the  words  Settlements,  94. 

used  in  the  Act,  a  man's  lauds  (w)  Sects.  6,  7,  8.     See  Fri/  v. 

ai-e  by  statS  &  4  WiU.  IV.  c.  104  Xoble,  20  Beav.  598,  7  De  Gex. 

{ante,  p.  275)  made  "subject  or  ^M.    &  G.    687  ;    lie    Greenwood 

liable "   to    his    debts,   notwith-  1892,  2  Ch.  295. 

standing  that  his  creditora  have  (;>)  Sect.  3. 

no  charge  thereon.     And  by  the  (q)  Sect.  2  ;  Fry  v.  Xoblr,  20 

l^nd  Transfer  Act,  1897,  «.  2  (3)  Beav.  598  ;  Clarkd  v.   Franklin, 

(anU,  p.  214),  a  man's  real  estate  4  Kay  &i  J.  266. 

iM    made    subject    to    the    same  (r)  Sii^^d.  V.  &  P.  545, 11th  ed. 

liabilities  for  debt  as  his  iiersonal  (s)  Ante,  p.  226. 

estate.     And    see    Williams    on 
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competent  part  of  such  real  estate,  before  the  wife  can 
claim  her  dower  thereout  (0. 

A  widow  entitled  to  dower  at  common  law  had,  as  a 
rule,  no  estate  in  her  husband's  lands  until  her  equal 
third  part  thereof  had  been  duly  set  out  and  assigned  to 
her  after  his  death  (u) ;  and  in  this  respect  the  law  was 
not  altered  by  the  Dower  Act.  But  the  widow's  right 
to  her  dower  was  enforceable  at  first  by  real  action  (x), 
and  afterwards  by  suit  in  equity  as  wellO/),  and  can  now 
be  asserted  by  action  in  the  High  Court  of  Justice  (2). 
Where  a  husband  has  died  after  the  year  1897,  leaving  a 
widow  entitled  to  dower  out  of  his  estates  in  fee  simple, 
she  must  of  course  seek  the  assignment  of  her  dower 
from  his  personal  representatives,  so  long  as  they  retain 
the  estates  at  law,  as  well  as  from  the  heir,  whose  bene- 
ficial title  is  not,  as  we  have  seen  (a) ,  divested.  Assign- 
ment of  dower  may  be  made  by  parol  only,  and  does  not 
require  a  deed  (&).  After  the  widow  has  entered  upon  the 
land  so  assigned  to  her,  she  becomes  seised  thereof  and 
acquires,  as  from  her  husband,  an  estate  for  life  therein 
as  tenant  in  dower  (c).  By  the  Settled  Estates  Act, 
1877,  every  tenant  in  dower  may  grant  the  same  leases 
as  a  tenant  by  the  curtesy,  or  other  tenant  for  life,  is 
thereby  empowered  to  grant  (rf). 


(t)  Re  CliarrUre,  1896. 1  Cb.  912. 

[u)  Ante,  p.  315  ;  Co.  Litt. 
34  b,  37  :  2  Black.  Comni.  135 ; 
K  V.  Northiceald  Bassett.  2  B.  &  C. 
724,  728  ;  Brown  v.  Meredith,  2 
Keen,  527  ;  see  Doe  d.  liiddcll  v. 
Owinnell  1  Q.  B.  682,  692,  696  ; 
Marshall  v.  SmiUi,  5  Giff.  37.  Of 
lands  let  for  a  term  of  years,  nnd 
of  an  undivided  sliare  in  land,  ibe 
widow  takes  a  third  part  of  the 
rents  and  iirofits  as  her  dower 
without  nnv  assignment  ;  1  Ro]). 
Hush,  k  Wife,  342,  343,  371,  395  ; 
VVillianiH  on  Settlements,  89. 

(a)  1  Kop.  Husb.  &  Wife,  429 
sq.  When  real  actions  were 
abolished  in  1833,  writs  for  the 
recovery  of  dower  were  excejited  ; 
but    in   1860    these  writs    wore 


abolished,  and  the  form  of  an 
action  for  dower  was  assimilated 
to  that  of  other  common  lau' 
actions;  stats.  3  &  4  Will  IV. 
c.  27.  8.  86  ;  23  &  24  Vict.  c.  126, 
ss.  26,  27. 

(?/)  1  Rop.  Husb.  &  Wife,  449  ; 
Anderson  v.  Pignetf  L.  R.  11  ¥*[. 
329,  8  Ch.  180. 

(t)  SeeR.  S.  C.  1883,  App.A-, 
Part  III.,  s.  4. 

(a)  Ante,  pp.  29,  74, 84, 85, 131, 
137,  183,  187,  202,  214,  219. 

(b)  Co.  Litt.  35  a;  How  v. 
JPover,  2  Bos.  &  Pul.  N.  R.  1, 34. 

(c)  Rop.  Husb.  &  Wife,  892, 
411,  416;  Williams  on  Settle- 
ments, 89. 

(rf)  Stat.  40  &  41  Vict,  c.  18, 
s.  46.     Seo  ajite,  p.  118,  n.  (?»). 
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OF  INCORPOREAL   HEREDITAMENTS. 


Our  attention  has  hitherto  been  directed  to  the  nature 
and  incidents  of  freehold  estates  in  land,  of  which  the 
tenant  has  possession.  As  has  been  already  explained  (a) , 
such  estates  are  ranked  in  law  as  corporeal  heredita- 
ments, because  the  owner's  right  is  accompanied  with  the 
possession  of  a  tangible  thing ;  while  estates  in  or  rights 
over  land,  which  is  in  the  possession  of  another,  are 
termed  incorporeal,  as  being  mere  rights  or  bare  rights 
unaccompanied  with  the  possession  of  anything  tangible. 
Incorporeal  hereditaments  will  form  the  next  subject  for 
our  consideration.  They  are  not  such  an  obvious  source 
of  fruitful  enjoyment  as  is  the  actual  occupation  of  land : 
but,  being  valuable  things,  they  are  included  in  property 
as  well  as  tangible  things  (b).  As  we  have  seen  (c),  there 
was  formerly  a  further  distinction  between  corporeal  and 
incorporeal  hereditaments  in  the  formalities  required 
for  their  transfer.  For  at  the  common  law  corporeal 
hereditaments  were  mainly  transferable  by  that  livery 
of  seisin,  which  was  essential  to  a  feoffment ;  wherefore 
they  were  said  to  lie  in  livery.  While  incorporeal  here- 
ditaments, when  transferred  apart  from  the  possession 
of  land,  were  always  required  to  be  conveyed  by  the 
delivery  of  a  sealed  writing,  that  is,  by  deed(cZ).  They 
were  therefore  said  to  lie  in  grant.  For  the  word.^ran^, 
though  it  comprehends  all  kinds  of  conveyances,  yet 

(a)  Ante,  p.  30.  (c)  AtiU,  p.  31. 

(6)  AnU,  p.  5.  {d)  AnU,  pp.  31,  143,  149. 

W.R.P.  21 
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ment. 


more  strictly  and  properly  taken,  isaconveyance  by  deed 
New  enact-  only  («).  But  as  we  have  seen  (/),  the  Real  Property 
Act  of  1845  provided  that  all  corporeal  hereditaments 
should  be  deemed  to  lie  in  grant  as  well  as  in  livery  {g) ; 
and  thus  made  them  transferable  by  deed  in  the  same 
manner  as  incorporeal  hereditaments.  There  is,  accord- 
ingly, now  no  difference  between  these  two  classes  of 
property,  as  regards  means  of  conveyance.  But  the 
essential  distinction  between  rights  of  ownership  in 
possession  and  bare  rights  (h)  of  course  remains. 

(e)  Shep.  Touch.  228.  (7)  Stat.  8  &  9  Vict,  c  106,  s.  2. 

(/)  AnU,  p.  201.  (h)  AnU,  p.  5. 
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CHAPTER  I. 

OF  A   REVERSION  AND   A  VESTED  REMAINDER. 

The  first  kind  of  incorporeal  hereditament  which  we 
shall  mention  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not ;  and,  for  this  reason, 
it  is  not  usually  classed  with  those  hereditaments  which 
are  essentially  and  entirely  of  an  incorporeal  kind.  But 
as  this  hereditament  partakes,  during  its  incorporeal 
existence,  very  strongly  of  the  nature  and  attributes  of 
other  incorporeal  hereditaments,  particularly  in  its 
always  permitting,  and  generally  requiring,  a  deed  of 
grant  for  its  transfer, — it  is  here  classed  with  such 
hereditaments.  It  is  called,  according  to  the  mode  of 
its  creation,  a  reversion  or  a  vested  reimiinder. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he 
will  not  thereby  dispose  of  all  his  interest ;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.  Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on  the 
decease  of  the  tenant  for  life,  or  on  the  decease  of  the 
donee  in  tail  without  having  barred  his  estate  tail  and 
without  issue,  the  remaining  interest  of  the  tenant  in 
fee  will  revert  to  himself  or  his  heirs,  and  he  or  his  heir 
will  again  become  tenant  in  fee  simple  in  possession. 
The  smaller  estate  which  he  has  so  granted  is  called, 
during  its  continuance,  the  jjarticidar  estate,  being  only  Particubu- 
a  part,  or  pai-ticida,  of  the  estate  in  fee  (a).    And  during  ^ 

(a)  2  Black.  Comm.  165. 

21—2 
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Keyersion. 


the  continuance  of  such  particular  estate,  the  interest 
of  the  tenant  in  fee  simple,  which  still  remains  undis- 
posed of — that  is,  his  present  estate,  in  virtue  of  which 
he  is  to  have  again  the  possession  at  some  future  time 
— is  called  his  reversion  (b). 


Remainder. 


A  remainder 
arises  from 
express  grant 


A  reversion 
on  a  lease 
for  years 


may  be  con- 
veyed by 
feoffment  or 


If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  reversion^  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  reversion 
but  a  remainder  {c).  Thus,  if  a  grant  be  made  by  A., 
a  tenant  in  fee  simple,  to  B.  for  life,  and  after  his 
decease  to  G.  and  his  heirs,  the  whole  fee  simple  of  A. 
will  be  disposed  of,  and  G/s  interest  will  be  termed  a 
remainder,  expectant  on  the  deceaseof  B.  A  remainder, 
therefore,  always  has  its  origin  in  express  grant:  a 
reversion  merely  arises  incidentally,  in  consequence  of 
the  grant  of  the  particular  estate.  It  is  created  simply 
by  the  law,  whilst  a  remainder  springs  from  the  act  of 
the  parties  (rf). 

1.  And,  first,  of  a  reversion.  If  the  tenant  in  fee 
simple  should  have  made  a  lease  merely  for  a  term  of 
years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  himself 
and  his  heirs,  and  to  all  other  persons  but  the  tenant 
for  years.  The  owner  of  the  fee  simple  is  regarded  as 
having  simply  placed  a  bailiff  on  his  property  (c);  and 
the  consequence  is,  that,  subject  to  the  lease,  the 
owner's  rights  of  alienation  remain  unimpaired,  and 
may  be  exercised  in  the  same  manner  as  before.  The 
feudal  possession  or  seisin  has  not  been  parted  with. 
And  a  conveyance  of  the  reversion  may,  therefore,  be 
made  by  a  feoffment  with  livery  of  seisin^  made  with 


(6)  Co,  Litt.  22  b,  142  b. 

(c)  Litt.  ss.  215.  217.  As  to 
the  origin  of  these  terms,  see 
P.  &  M.  Hist.  Eng.  Law,  ii.  21. 


{d)  2  Black.  Comm.  163. 
(e)  Watk.  Descento.  108  (113, 
4th  ed.) ;  anU,  pp.  17,  18. 


OF   A   REVERSION   AND  A   VESTED   REMAINDER.  325 

the  consent  of  the  tenant  for  years  (y) .   But,  if  this  mode 

of  transfer  should  not  be  thought  eligible,  a  grant  by  by  deed  of 

deed  will  be  equally  efficacious.     For  the  estate  of  the  ^^^^' 

grantor  is  strictly  incorporeal,  the  tenant  for  years 

having  the  actual  possession  of  the  lands :  so  long, 

therefore,  as   such   actual   possession   continues,  the 

estate  in  fee  simple  is  strictly  an  incorporeal  reversion, 

which,  together  with  the  seisin  or  feudal  possession, 

may  be  conveyed  by  deed  of  grant  (</).     But,  if  the  A  reversion 

tenant  in  fee  simple  should  have  made  a  lease  for  life,  for life*^ 

he  must  have  parted  with  his  seisin  to  the  tenant  for 

life  ;  for  an  estate  for  life  is  an  estate  of  freehold,  and 

such  tenant  for  life  will,  therefore,  during  his   life, 

continue  to  be  the  freeholder,  or  holder  of  the  feudal 

seisin  (h).     No  feofifment  can  consequently  be  made  by 

the  tenant  in  fee  simple ;  for  he  has  no  seisin  of  which 

to  make  livery.     His  reversion  is  but  a  fragment  of  his 

old  estate,  and  remains  purely  incorporeal,  until,  by 

the  dropping  of  the  life  of  the  grantee,  it  shall  again 

l>ecome  an  estate  in  possession.     Till  then,  that  is,  so 

long  as  it  remains  a  reversion  expectant  on  an  estate  of 

freehold,  it  can  only  be  conveyed,  like  all  other  incor-  must  be  con- 

poreal  hereditaments  when  apart  from  what  is  corporeal,  ofg^antf 

by  a  deed  of  grant  (r). 

We  have  before  mentioned  (fc),  that  in  the  case  of  a 
lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee 
simple,  a  tenure  is  created  between  the  parties,  the 
lessee  for  life  or  donee  in  tail  holding  his  estate  of  the 
freeholder  in  fee  as  lord.  So  in  the  case  of  a  lease  for  Tenure  of 
years,  the  lessee  upon  entry  becomes  tenant  to  the  i^^^^^^^**®^ 
lessor,  and  the  relation  of  the  one  to  the  other  is  also 
called  a  tenure  (I)  ;  although,  as  we  have  seen  (7/1),  this 

(/)  Go.  Litt.  48  b,  11.  (8).  (l)  Sliep.  Touch.  230. 

(i)  Perkins,    s.    221;    Doe    d.  (it)  ./«<«,  pp.  107,  112. 

Were  v.  Colfy  7  B.  &  C.  243,  248  ;  (1)  Litt.  ss.  68,  132,  465,  567 

anU,  pp.  156,  196.  —672,  576,  677,  586,  690,  591  ; 

{h)  Walk.  Descents,  109  (114,  Co.  Litt.  93  b. 
4th  eiL)  ;  ante,  pp.  63,  144.  (m)  Ante,  pp.  16—20,  28,  64. 
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Fealty. 


Rent  service. 


A  deeil 
formerly  un- 
necessary to 
the  reserva- 
tion of  a  rent. 


Real  Property 
Act,  1845. 


relation  was  treated  as  lying  outside  the  law  of  free 
tenure.  Still  an  oath  of  fealty  has  always  been  incident 
to  the  tenure  of  an  estate  for  years  as  to  that  of  a  free- 
hold estate  (w).  And  the  rent  reserved  on  a  lease  for 
years  is  called  i-ent  sen-ice  equally  with  the  rent  due 
from  a  freeholder  to  his  lord  ;  and  it  is  recoverable,  if  in 
arrear,  by  the  same  remedy  of  distress,  which  the 
common  law  accorded  to  the  lords  of  freeholders  for 
enforcing  the  semces  due  from  the  latter  (o).  As  we 
have  seen  (j)),  the  oath  of  fealty  is  now  never  exacted, 
and  a  rent  is  rarely  reserved  on  the  creation  of  an 
estate  for  life  or  in  tail ;  as  these  estates  usually  arise 
under  family  settlements.  In  the  case  of  a  lease  for 
years,  however,  the  rent  which  may  be  reserved  is  of 
practical  impoi  tance.  Bent  service  is  so  called  in  order 
to  distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  with  the  services 
anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
usually,  but  not  necessarily,  of  money ;  for  it  may  be 
rendered  in  corn,  or  in  anything  else.  Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be  paid, 
when  demanded,  in  cases  where  it  is  wished  that  lands 
should  be  holden  rent  free,  and  yet  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant  an 
acknowledgment  of  his  tenancy.  To  the  reservation  of 
a  rent  service,  a  deed  was  formerly  not  absolutely 
necessary  (q).  For,  although  the  rent  is  an  incorporeal 
hereditament,  yet  the  law  considered  that  the  same 
ceremony,  by  which  the  nature  and  duration  of  the 
estate  were  fixed  and  evidenced,  was  sufiicient  also  to 
ascertain  the  rent  to  be  paid  for  it.  But,  by  the  Real 
Property  Act,  1845  (r),  it  is  provided  that  a  lease, 
required  by  law  to  be  in  writing,  of  any  tenements  or 


{n)  Brnct.  fo.  80  a;  Litt.  ss. 
131,  182;  Co.  Litt.  67  b,  93  b. 

(o)  Litt.  88.  58,  122,  213,  214  ; 
Co.  Litt.  87  b,  142  a,  b,  148  a  ; 
antet  p.  66. 


(p)  Ante,  pp.  65,  108,  113. 

{q)  Litt.  8. 214  ;  Co.  Litt.  14S  a. 

(r)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
rei)ealiDg  stat.  7  &  8  Viet,  c  76 
8.  4,  to  the  same  effect. 
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hereditaments  shall  be  void  atlaw,  unless  made  by  deed. 

In  every  case,  therefore,  where  the  Statute  of  Frauds  (s) 

has  required  leases  to  be  in  writing,  they  must  now  be 

made  by  deed.    But,  according  to  the  exception  in  that 

statute  (0,  where  the  lease  does  not  exceed  three  years 

from   the  making,  a  rent  of  two-thirds   of  the  full 

improved  value,  or  more,  may  still  be  reserved  by  parol 

merely.    Rent  service,  when  created,  is  considered  to  R«nt  iasues 

be  issuing  out  of  every  part  of  the  land  in  respect  of  part^o/the^ 

which  it  is  paid  (u) ;  one  part  of  the  land  is  as  much  J*^<*«- 

subject  to  it  as  another.     The  common  law  remedy  of 

distress  for  the  recovery  of  rent  service  was  by  seizing  the  Distress. 

goods  of  the  tenant,  or  any  other  person,  found  on  any 

part  of  the  premises,  and  impounding  them,  as  a  pledge 

for  payment  (:r).     But  the  sale  of  goods  distrained  for 

rent   was  authorized  by  a  statute  of  William  and 

Mary  (y).     This  remedy  for  the  recovery  of  rent  service 

belongs  to  the  landlord  of  common  right,  without  any 

express  agreement  (z). 

In  addition  to  the  remedy  by  distress,  there  is  usually  Condition  of 
contained  in  leases  a  condition  of  re-entry,  empowering  ^"^^  ^' 
the  landlord,  in  default  of  payment  of  the  rent  for  a 
certain  time,  to  re-enter  on  the  premises  and  hold  them 
as  of  his  former  estate.  When  such  a  condition  is 
inserted,  the  estate  of  the  tenant,  whether  for  life  or 
years,  becomes  determinable  on  such  re-entry.    By  the 

(j)  Stat.  29  Car.  II.  c.  3,  ante,  34  &  35  Vict.' c.  79,  protecting  the 

p.  153.  goods  of  lodgers  ;  35  &  36   Vict. 

{t)  Sect.  2.  c.  50,  protecting  railway  rolling 

(u)  Co.  Litt.  47  a,  142  a.  stock  ;   46  &  47  Vict.  c.  61,   ss. 

(x)  Co.  Litt.  47  a;   3    Black.  44—55,  limiting  the  right  to  dis- 

Coram.  6 — 14.  train  upon  agricultural  holding  ; 

(y)  Stat.  2  Wm.  &  Maiy,  c.  5.  51  &  52   Vict.    c.   21,   generally 

The  landlord's  privilege  of  dis-  amending  the  law  of  distress  for 

tress  was    further    extended  by  rent ;    Woodfnll,    Landlord    and 

stats.  8  Anne,  c.   14 ;  4  Geo.  II.  Tenant,  Ch.  XL,  14th  ed. 
c.  28  ;  11  Geo.  II.  c.  19  ;  3  &  4  (z)  Lilt.  ss.  213,  214.     It  must 

Will.  IV.  c.  42,  ss.  37,  38  ;  14  &  15  be    maiie    between    sunrise    and 

Vict.    c.    25,    s.    2.     But    later  annset;  TuUon  v.  Darke, bK.k^. 

statutes  have  restricted  the  right  647. 
to  distrain  for  rent ;  see    stats. 
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common  law,  before  any  entry  could  be  made  or  action 
brought  under  a  proviso  or  condition  for  re-entry  on  non- 
payment of  rent,  the  landlord  was  required  to  make  a 
Demand  demand,  upon  the  premises,  of  the  precise  rent  due,  at 

recmfred  a  convenient  time  before  sunset  of  the  last  day  when  the 

rent  could  be  paid  according  to  the  condition ;  thus,  if 
theproviso  were  for  re-entry  on  non-payment  of  the  rent 
by  a  space  of  thirty  days,  the  demand  must  have  been 
Modern  made  on  the  evening  of  the  thirtieth  day  (a) .    But  now, 

proceedingB.  ^^  ^^  ^^^  ^j  ^q^^,  replacuig  a  statute  of  George  II.,  if 
half  a  year's  rent  be  due,  and  no  sufficient  distress  be 
found  on  the  premises  (b),  the  landlord  may,  at  the 
expiration  of  the  period  limited  by  the  proviso  for 
re-entry  (r), recover  the  premises  by  action,  without  any 
formal  demand  or  entry  (d) ;  but  all  proceedings  are  to 
cease  on  payment  by  the  tenant  of  all  arrears  and  costs, 
at  any  time  before  the  trial  (e).  Formerly,  the  tenant 
might,  at  an  indefinite  time  after  he  had  been  ejected, 
have  filed  his  bill  in  the  Court  of  Chancery,  and  he  would 
have  been  relieved  by  that  Court  from  the  forfeiture  he 
had  incurred,  on  his  payment  to  his  landlord  of  all 
arrears  and  costs.  But  by  the  same  statutes  the  right 
of  the  tenant  to  apply  for  relief  in  equity  was  restricted 
to  six  calendar  months  next  after  the  execution  of  the 
j  udgment  on  the  ejectment  (y*) ;  and  under  an  Act  of  1860, 
the  same  relief  was  allowed  to  be  given  by  the  Courts  of 
^  Law  ig).  And  if  the  landlord  recover  possession  of  the 
premises,  under  a  proviso  for  re-entry  on  non-i)ayment 


(a)  Co.  litt.  201  b,  202  a;  (c)  Stat.  15  &  16  Vict.  c.  76, 
1  Wms.  Saund.  287,  n.  (16) ;  s.  212,  re-enacting  stnt.  4  Geo.  II. 
Acocks  V.  Phillij:s,  6   H.  &  N.  c.  28,  s.  4.    Au  undei-tenant  has 

183.  tlie  same  piivilege  ;  Doe  A.  Wyatt 

(b)  See    Thomas    v.    JUdhani^  v.  Byro'ii,  1  C.  B.  623. 

1895,  2  Q.  B.  400.  (/)  Stat.  4  Geo.  II.  c.  28,  s.  2, 

(c)  Doed.  Dixony,  Roe,  7  C.B.  now  replaced  by  15  &  16  Vict. 

184.  c.  76,  8.  210  ;  Bowser  v.  Co%, 
(rf)  Stat.  15  &  16  Vict.  c.  76,  1   Hare,  109  ;    Sia}thope  v.  -ffa- 

8.  210,  re-enacting  stat.  4  Geo.  II.  tvort?iy  3  Times  L.  K.  34. 

c.  28.  8.  2.     See  R.  S.  C.  1883,  {ff)  Stat.  23  k  24  Vict.  c.  126, 

Ord.  IlJ.r.  6.  b.  1. 
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of  rent,  by  entry  and  not  by  action  (h)  (in  which  case  he 
must  still  make  a  formal  demand  for  the  rent,  unless  he 
be  excused  from  doing  so  by  the  terms  of  the  proviso  (i) ), 
the  tenant  will  have  a  similar  right  to  relief  (A:).     In 
ajicient  times,  also,  the  benefit  of  a  condition  of  re-entry  The  benefit 
could  belong  only  to  the  landlord  and  his  heirs ;  for  the  ^l  ^^^t^"^"" 
law  would  not  allow  of  the  transfer  of  a  mere  conditional  formerly 
right  to  put  an  end  to  the  estate  of  another  (I).    A  right  ^^**^^°*  *• 
of  re-entry  was  considered  in  the  same  light  as  the  right 
to  bring  an  action  for  money  due ;  which  right  in  ancient 
times  was  not  assignable.     This  doctrine  sometimes 
occasioned  considerable  inconvenience ;  and  in  the  reign 
of  Henry  VIII.  it  was  found  to  press  hardly  on  the 
grantees  from  the  Grown  of  the  lands  of  the  dissolved 
monasteries.    For  these  grantees  were  of  course  unable 
to  take  advantage  of  the  conditions  of  re-entry,  which  the 
monks  had  inserted  in  the  leases  of  their  tenants.    A 
parliamentary  remedy  was,  therefore,  applied  for  the 
benefit  of  the  favourites  of  the  Crown ;  and  the  oppor- 
tunity was  taken  for  making  the  same  provision  for  the 
public  at  large.     A  statute  was  accordingly  passed  (ni),  Remedy  by 
which  enacts,  that  as  well  the  grantees  of  the  Crown  as  ^**^"*®- 
all  other  persons  being  grantees  {n)  or  assignees,  their 
heirs,  executors,  successors  and  assigns,  shall  have  the 
like  advantages  against  the  lessees,  by  entry  for  non- 
payment of  rent,  or  for  doing  of  waste,  or  other  forfeiture, 
as  the  lessors  or  grantors  themselves,  or  their  heirs  or 
successors,  might  at  any  time  have  had  or  enjoyed ;  and 
this  statute  is  still  in  force.     It  is  also  provided  by  the 
Conveyancing  Act  of  1881,  with  regard  only  to  leases 


(A)  AhU,  p.  64.  (Q  Litt.  88.  847,  348  ;  Co.  Litt. 

(i)  A  proviso  for  re-entry   on  265  a,  n.  (1). 
nou-payiuent    of    rent    without  (m)  Stat.  32  Hen.  VIII.  c.  34 ; 
making  any  demand  for  the  rent  Co.  Litt  215  a  ;  Isherwood  v.  Old- 
is  lawful  and  is  frequently  made  ;  know,  3  M.  &  S.  3S2,  394. 
Doe  d.  Hanris  v.  Masters,  2  6.  &  C.  {n)  A  lessee  of  the  reversion  is 
490.  within  the  Act ;   WrigM  v.  Bur- 

{k)  Howard  v.  Fanshaw€,\^96,  roughes,  3  C.  B.  685. 
2  Ch.  581. 
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grant  of  the 
revereion. 


Attornment. 


Fine. 


Attornment 
abolished. 


made  after  the  year  1881  (o),  that  every  condition  of 
re-entry  and  other  condition  contained  in  a  lease  shall  be 
incident  to  the  reversionary  estate  in  the  land,  and  shall 
be  capable  of  being  enforced  by  the  person  from  time  to 
time  entitled,  subject  to  the  term,  to  the  income  of  the 
land  leased.  The  landlord  may  also  sae  his  tenant 
personally  for  rent  due  to  him. 

Eent  service,  being  incident  to  the  reversion,  passes  by 
a  grant  of  such  reversion  without  the  necessity  of  any 
express  mention  of  the  rent  {p).  Formerly  no  grant 
could  be  made  of  any  reversion  without  the  consent  of 
the  tenant,  expressed  by  what  was  called  his  attomment 
to  his  new  landlord  (^).  It  was  thought  reasonable  that 
a  tenant  should  not  have  a  new  landlord  imposed  upon 
him  without  his  consent ;  for,  in  early  times,  the  relation 
of  lord  and  tenant  was  of  a  much  more  personal  nature 
than  it  is  at  present.  The  tenant,  therefore,  was  able  to 
prevent  his  lord  from  making  a  conveyance  to  any  person 
whom  he  did  not  choose  to  accept  as  a  landlord  ;  for  he 
could  refuse  to  attorn  tenant  to  the  purchaser,  and 
without  attornment  the  grant  was  invalid.  The  land- 
lord, however,  had  it  always  in  his  power  to  convey 
his  reversion  by  the  expensive  process  of  a  Jine  duly 
levied  in  the  Court  of  Common  Pleas  ;  for  this  method 
of  conveyance,  being  judicial  in  its  nature,  was  carried 
into  eflFect  without  the  tenant's  concurrence ;  and  the 
attornment  of  the  tenant,  which  for  many  purposes  was 
desirable,  could  in  such  case  be  compelled  (?•)•  It  can 
easily  be  imagined,  that  a  doctrine  such  as  this  was  found 
inconvenient  when  the  rent  paid  by  the  tenant  became 
the  only  service  of  any  benefit  rendered  to  the  landlord. 
The  necessity  of  attornment  to  the  validity  of  the  grant 
of  a  reversion  was  accordingly  abolished  by  a  statute  of 


(o)  Stat.  44  &  45  Vict.  c.  41, 
8.  ]0. 

(p)  Litt.  ss.  228,  229,  572; 
Perk.  8.  113. 


iq)  Litt.  88.  551,  567,  568,  569, 
Co.  Litt.  309  a,  n.  (1). 
(r)  Shep.  Touch.  254. 
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Anne  («).  But  the  statute  very  properly  provides  (t), 
that  no  tenant  shall  be  prejudiced  or  damaged  by  pay- 
ment of  his  rent  to  the  grantor,  or  by  breach  of  any  con- 
dition for  non-payment  of  rent,  before  notice  of  the  grant 
shall  be  given  to  him  by  the  grantee.  And  by  a  further 
statute  (tt),  any  attornment  which  may  be  made  by 
tenants  without  their  landlord's  consent,  to  strangers 
claiming  title  to  the  estate  of  their  landlords,  is  rendered 
null  and  void.  Nothing,  therefore,  is  now  necessary  for 
the  valid  conveyance  of  any  rent  service,  but  a  grant  by 
deed  of  the  reversion,  to  which  such  rent  is  incident. 
When  the  conveyance  is  made  to  the  tenant  himself,  it 
is  called  a  release  (x). 

The  doctrine,  that  rent  service,  being  incident  to  the  Rent  formerly 
reversion,  always  follows  such  reversion,  formerly  gave  g^JJicUon^of 
rise  to  the  curious  and  unpleasant  consequence  of  the  the  reversion, 
rent  being   sometimes  lost  when   the  reversion  was 
destroyed.     For  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  be  destroyed  and  cease  to 
exist.    For  instance,  suppose  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  been  his 
undertenant  for  a  less  term  of  years  at  a  certain  rent ; 
this  rent  was  an  incident  of  A.*s  reversion,  that  is,  of 
the  term  of  years  belonging  to  A.     If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  the  rent  paid 
to  him  by  B.  would,  as  an  incident  of  such  term,  have 
been  destroyed  also.     Now,  by  the  rules  of  law,  a  con- 
veyance of  the  immediate  fee  simple  to  A.  would  at  once 
have  destroyed  his  term, — it  not  being  possible  that  the 
term  of  years  and  the  estate  in  fee  simple  should  subsist 
together.     In  legal  language  the  term  of  years  would 
have  been  merged  in  the  larger  estate  in  fee  simple ;  and  Merger, 
the  term  being  merged  and  gone,  it  followed  as  a  necessary 

(s)  Stat  4&  5  Anne,  c.  3  (c.  16  (t)  Sect.  10. 

in  Ruffhead),  s.   9.     See  Allcock  (u)  Stat.  11  Geo.  II.  c.  19,  s.  U. 

T.  Moorhoiise,  9  Q.  B.  D.  866.  (x)  AnU,  p.  196. 
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consequence,  that  all  its  incidents,  of  which  B.'s  rent 
was  one,  ceased  also  (.15/).  This  unpleasant  result  was 
some  time  since  provided  for  and  obviated  with  respect 
to  leases  surrendered  in  order  to  be  renewed, — the  owners 
of  the  new  leases  being  invested  with  the  same  right 
to  the  rent  of  undertenants,  and  the  same  remedy  for 
recovery  thereof,  as  if  the  original  leases  had  been  kept 
on  foot(^).  But  in  all  other  casies  the  inconvenience 
continued,  until  a  •remedy  was  provided  l)y  the  Act  to 
Real  Property  simplify  the  transfer  of  property  (a).  This  Act,  however, 
'  '  was  shortly  afterwards  repealed  by  the  Eeal  Property 
Act,  1845  {b),  which  provides,  in  a  more  efficient  though 
somewhat  crabbed  clause  (c),  that,  when  the  reversion 
expectant  on  a  lease,  made  either  before  or  after  the 
passing  of  the  Act,  of  any  tenements  or  hereditaments 
of  any  tenure,  shall,  after  the  1st  of  October,  1845,  l^e 
surrendered  or  merge,  the  estate,  which  shall  for 
the  time  being  confer,  as  against  the  tenant  under  the 
same  lease,  the  next  vested  right  to  the  same  tenements 
or  hereditaments,  shall,  to  the  extent  and  for  the  purpose 
of  preserving  such  incidents  to  and  obligations  on  the 
same  reversion  as  but  for  the  surrender  or  merger  thereof 
would  have  subsisted,  be  deemed  the  reversion  expectant 
on  the  same  lease. 


A  remainder. 


No  tenure 
between  par- 
ticular tenant 
and  remain- 
derman. 


2.  A  remainder  chiefly  differs  from  a  reversion  in  this, 
— that  between  the  owner  of  the  particular  estate  and  the 
owner  of  the  remainder  (called  the  remainderman)  no 
tenure  exists.  They  both  derive  their  estates  from  the 
same  source,  the  grant  of  the  owner  in  fee  simple;  and 
one  of  them  has  no  more  right  to  be  lord  than  the  other. 
But  as  all  estates  must  be  holden  of  some  person, — ^in 
the  case  of  a  grant  of  a  particular  estate  with  a  remainder 


(y)  Webb  V.  RusseU,  3  T.  R. 
398.  1  R,  R.  725. 

(z)  Stat.  4  Geo.  II.  c.  28,  s.  6 ; 
3  Preat.  Con  v.  188  ;  Cousins  v. 
Phillips,  3   H.    &  C.    892  ;   ex- 


tended to  Crown  lands  by  stat. 
8  &  9  Vict.  c.  99,  s.  7. 

(a)  Stat.  7  &  8  Vict.  c.  76,  s.  12. 

ib)  Stat  8  &  9  Vict  c.  106. 

(c)  Sect.  9. 
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in  fee  simple, — the  particular  tenant  and  the  remainder- 
man both  hold  their  estates  of  the  same  chief  lord  as 
their  grantor  held  before  (d).  It  consequently  follows,  No  rent 
that  no  rent  service  is  incident  to  a  remainder,  as  it  ^^^^' 
usually  is  to  a  reversion ;  for  rent  service  is  an  incident 
of  tenure,  and  in  this  case  no  tenure  exists.  The  other 
point  of  difference  between  a  reversion  and  a  remainder 
we  have  already  noticed  (^),  namely,  that  a  reversion 
arises  necessarily  from  the  grant  of  the  particular  estate, 
being  simply  that  part  of  the  estate  of  the  grantor  which 
remainsundisposedof,  but  a  remainder  is  always  itself 
created  by  an  express  grant. 

We  have  seen  that  the  powers  of  alienation  possessed  Powers  of 

by  a  tenant  in  fee  simple  enable  him  to  make  a  lease  for  l^i^f tl^^^^. 
•^  ^  ^      ^  may  be  exer- 

a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as  to  cised  con- 
grant  an  estate  in  fee  simple.  But  these  powers  are  not  °""^^  ^' 
simply  in  the  alternative,  for  he  may  exercise  all  these 
powers  of  alienation  at  one  and  the  same  moment ;  pro- 
vided, of  course,  that  his  grantees  come  in  one  at  a  time, 
in  some  prescribed  order,  the  one  waiting  for  liberty  to 
enter  until  the  estate  of  the  other  is  determined.  In 
such  a  case  the  ordinary  mode  of  conveyance  is  alone 
made  use  of;  and.until  the  passing  of  the  Real  Property 
Act,  1845  (/),  if  a  feoffment  should  have  been  employed, 
there  would  have  been  no  occasion  for  a  deed  to  limit  or 
mark  out  the  estates  of  those  wlio  could  not  have  imme- 
diate possession (//) .  The  seisin  would  have  been  delivered 
to  the  first  person  who  was  to  have  possession  (//) ;  and  if 
such  person  was  to  have  been  only  a  tenant  for  a  term 
of  years,  such  seisin  would  have  immediately  vested  in 
the  prescribed  owner  of  the  first  estate  of  freehold,  whose 
bailiff  the  tenant  for  years  is  accounted  to  be.  From 
such  first  freeholder,  on  the  determination  of  his  estate, 

(rf)  Litt.  8.  215.  ((f)  Litt.  s.  60  ;  Co.  Litt.  143  a. 

(e)  Aiite,  p.  324.  (/i)  Litt.  s.  60  ;  2  Black.  Comm. 

(/)  Stat.   8  &  9  Vict.  c.  106,       167. 
8.  3,  ante,  p.  154. 
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the  seisin,  by.whatevermeans vested  in  him,  willdevolve 
.  on  the  other  grantees  of  freehold  estates  in  theorder  in 
which  their  estates  are  limited  to  come  into  possession. 
So  long  as  a  regular  order  is  thus  laid  down,  in  which 
the  possession  of  the  lands  may  devolve,  it  matters  not 
how  many  kinds  of  estates  are  granted,  or  on  how  many 
persons  the  same  estate  is  bestowed.  Thus,  a  grant 
may  be  made  at  once  to  fifty  different  people  separately 
for  their  lives.  In  such  case  the  grantee  for  life  who  is 
first  to  have  the  possession  is  the  particular  tenant  to 
whom,  on  a  feoflfment,  seisin  would  be  delivered,  and  all 
the  rest  are  remaindermen  ;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.  The  second  grantee  for  life  has  a 
remainder  expectant  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  ease  of 
his  forfeiture,  or  otherwise.  The  third  grantee  must 
wait  till  the  estate  both  of  the  first  and  second  shall 
have  determined  ;  and  so  of  the  rest.  The  mode  in 
which  such  a  set  of  estates  would  be  marked  out  is  as 
follows: — To  A.  for  his  life,  and  after  his  decease  to  B. 
for  his  life,  and  after  his  decease  to  C.  for  his  life,  and 
so  on.  This  method  of  limitation  is  quite  suflBcient  for 
the  purpose,  although  it  by  no  means  expresses  all  that 
is  meant.  The  estates  of  B.  and  G.  and  the  rest  are 
intended  to  be  as  immediately  and  eflfectually  vested  in 
them  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
his  estate,  B.  would  have  an  immediate  right  to  the 
possession ;  and  so  again  C.  would  have  a  right  to  enter, 
whenever  the  estates  both  of  A.  and  B.  might  determine. 
But  owing  to  the  necessary  infirmity  of  language,  all 
this  cannot  be  expressed  in  the  limitations  of  every 
ordinary  deed.  The  words  '*  and  after  his  decease  " 
are,  therefore,  considered  a  sufficient  expression  of  an 
intention  to  confer  a  vested  remainder  after  an  estate 
for  life.     In  the  case  we  have  selected  of  numerous 
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estates,  every  one  given  only  for  the  life  of  each  grantee, 
it  is  manifest  that  very  many  of  the  grantees  can  derive 
no  benefit ;  and  should  the  first  grantee  survive  all  the 
others,  and  not  forfeit  his  estate,  not  one  of  them  will 
take  anything.  Nevertheless  each  one  of  these  grantees 
has  an  estate  for  life  in  remainder,  immediately  vested  a  vesteii  re- 
in him ;  and  each  of  these  remainders  is  capable  of  being  ^^conve^f 
transferred,  both  at  law  and  in  equity,  by  a  deed  of  grant,  by  deed  of 
in  the  same  manner  as  a  reversion.  In  the  same  way,  ^^^^  ' 
a  grant  may  be  made  of  a  term  of  years  to  one  person, 
an  estate  for  life  to  another,  an  estate  in  tail  to  a  third, 
and  last  of  all  an  estate  in  fee  simple  to  a  fourth  ;  and 
these  grantees  may  be  entitled  to  possession  in  any  pre- 
scribed order,  except  as  to  the  grantee  of  the  estate  in 
fee  simple,  who  must  necessarily  come  last ;  for  his 
estate,  if  not  literally  interminable,  yet  carries  with  it 
an  interminable  power  of  alienation,  which  would  keep 
all  the  other  grantees  for  ever  out  of  possession.  But 
the  estate  tail  may  come  first  into  possession,  then  the 
estate  for  life,  and  then  the  term  of  years  ;  or  the  order 
may  be  reversed,  and  the  term  of  years  come  first,  then 
the  estate  for  life,  then  the  estate  tail,  and  lastly  the 
estate  in  fee  simple,  which,  as  we  hs^ve  said,  must  wait 
for  possession  till  all  the  others  ahall  have  been  deter- 
mined. AVhen  a  remainder  comei^  after  an  estate  tail 
it  is  liable  to  be  barred  by  the  tenant  in  tail,  as  we  have 
already  seen.  This  risk  it  must  run.  But,  if  any  estate,  Befiuition  of 
be  it  ever  so  small,  is  always  ready,  from  its  commence-  renmlnder. 
ment  to  its  end,  to  come  into  possession  the  momentthe 
prior  estates,  be  they  what  they  may,  happen  to  deter- 
mine,— it  is  then  a  vested  remainder,  and  recognized  in 
law  as  an  estate  gran  table  by  deed  (i).  It  would  be  an 
estate  in  possession,  were  it  not  that  other  estates  have  a 
prior  claim ;  and  their  priority  alone  postpones,  or  per- 
haps may  entirely  prevent  possession  being  taken  by  the 

(t)  Feni-nc  C.  R.  216 ;  2  Prest.  Abst.  113  ;  Co.  Litt.  265  a,  n.  (2); 
and  consider  Cardigan  v.  Curzon  Howe,  1901-,  2  Ch.  479. 
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remainderman.  The  gift  is  immediate ;  but  the  enjoy- 
ment must  necessarily  depend  on  the  determination 
of  the  estates  of  those  who  have  a  prior  right  to  the 
possession. 

In  all  the  cases  which  we  have  as  yet  considered,  each 
of  the  remainders  has  belonged  to  a  different  person. 
No  one  person  has  had  more  than  one  estate.    A.,  B. 
and  C.  may  each  have  had  estates  for  life ;  or  the  one 
may  have  had  a  term  of  years,  the  other  an  estate  for 
life,  and  the  last  a  remainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  had  more  than  one  estate. 
One  person      It  is  possible,  however,  that  one  person  may  have,  under 
more  than        certain  circumstances,  more  than  one  estate  in  the  same 
one  estate.       land  at  the  same  time, — one  of  his  estates  being  in 
possession,  and  the  other  in  remainder,  or  perhaps  all 
of  them  being  remainders.     The  limitation  of  a  re- 
mainder in  tail,  or  in  fee  simple  to  a  person  who  has 
already  an  estate  of  freehold,  as  for  life,  is  governed  by 
Rule  in  a  rule  of  law,  known  by  the  name  of  the  rule  in  Shelley's 

Shelley  8  case,  ^^^^^ — ^^  called  from  a  celebrated  case  in  Lord  Coke's 
time,  in  which  the  subject  was  much  discussed  (A;), — 
although  the  rule  itself  is  of  very  ancient  date(0-  As 
this  rule  is  generally  supposed  to  be  highly  technical, 
and  founded  on  principles  not  easily  to  be  perceived,  it 
may  be  well  to  proceed  gradually  in  the  attempt  to 
explain  it. 

Grantee  of  a        We  have  seen   that,  according  to  feudal  law,  the 

r^pde^  as*    grantee  of  an  hereditary  fief  was  considered  as  being 

taking  only      entitled  during  personal  enjoyment  only,  that  is,  for 

rnterest*         his  life  ;  while  his  heir  was  regarded  as  having  been 

endowed  with  a  substantial  interest  in  the  land.    And 

these  conceptions  seem  to   have  been  imported  into 

English  law  along  with  the  principle  of  tenure  (/«)•    In 

(k)  SlL€lley*8  case,  1   Rep.   94,       lated  7  Man.  &  Gr.  941,  u.  (c) ;  38 
104.  Edw.  III.  26  ;  40Edw.  III.  9. 

(I)  Y.B.  18  Edw.  II.  577,  tmns-  (m)  AnU,  p.  66. 
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early  times  after  the  Conquest  therefore,  if  a  grant  of 

land  were  made  to  a  man  and  his  heirs,  his  heir,  on 

his  death,  became  entitled ;  and  it  was  not  in  the  power 

of  the  ancestor  to  prevent  the  descent  of  his  estate 

accordingly.     He  could  not  sell  it  without  the  consent 

of  his  lord :  much  less  could  he  then  devise  it  by  his 

will.     The  ownership  of  an  estate  in  fee  simple  was 

then  but  little  more  advantageous  than  the  possession 

of  a  life  interest  at  the  present  day.     The  powers  of 

alienation  belonging  to  such  ownership,  together  with 

the  liabilities  to  which  it  is  subject,  have  almost  all 

been  of  slow   and   gradual   growth,  as   has   already 

been  pointed  out  in  different  parts  of  the  preceding 

chapters  (to).     A  tenant  in  fee  simple  was,  accordingly, 

a  person  who  held  to  him  and  his  heirs ;  that  is,  the 

land  was  given  to  him  to  hold  for  his  life,  and  to  his 

heirs,  to  hold  after  his  decease.     It  cannot,  therefore, 

be  wondered  at,  that  a  gift,  expressly  in  these  terms, 

'*  To  A.  for  his  life,  and  after  his  decease  to  his  heirs,"  To  A.  for  his 

should  have  been  anciently  regarded  as  identical  with  a  hi^decease^o 

gift  to  A.  and  his  heirs,  that  is,  a  gift  in  fee  simple.  ^^^  ^®^^^- 

Nor,  if  such  was  the  law  formerly,  can  it  be  matter  of 

surprise  that  the  same  rule  should  have  continued  to 

prevail  up  to  the  present  time.     Such  indeed  has  been 

the  case.    Notwithstanding  the  vast  power  of  alienation 

now  possessed  by  a  tenant  in  fee  simple,  and  the  great 

liability  of  such  an  estate  to  involuntary  alienation  for 

the  purpose  of  satisfying  the  debts  of  the  present  tenant, 

the  same  rule  still  holds;  and  a  grant  to  A.  for  his  life, 

and  after  his  decease  to  his  heirs,  will  now  convey  to 

him  an  estate  in  fee  simple,  with  all  its  incidents ;  and 

in  the  same  manner  a  grant  to  A.  for  his  life,  and  after 

his  decease  to  the  heirs  of  his  body,  will  now  convey  to 

him  an  estate  tail  as  effectually  as  a  grant  to  him  and 

the  heirs  of  his  body.    In  these  cases,  therefore,  as  well  Words  of 

limitatioD. 
(«)  AnUj  pp.  65—74,  80,  261  sq. 

W.R.P.  22 
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as  in  ordinary  limitations  to  A.  and  his  heirs,  or  to  A. 
and  the  heirs  of  his  body,  the  words  heirs  and  heirs  of 
his  body  are  said  to  be  words  of  limitation ;  that  is, 
words  which  limit  or  mark  out  the  estate  to  be  taken 
by  the  grantee  (o).  At  the  present  day,  when  the  heir 
is  perhaps  the  last  person  likely  to  get  the  estate,  those 
words  of  limitation  are  regarded  simply  as  formal  means 
of  conferring  powers  and  privileges  on  the  grantee — ^as 
mere  technicalities  and  nothing  more.  But,  in  ancient 
times,  these  same  words  of  limitation  really  meant  what 
they  said,  and  gave  the  estate  to  the  heirs,  or  the  heirs 
of  the  body  of  the  grantee,  after  his  decease,  according 
to  the  letter  of  the  gift.  The  circumstance,  that  a 
man's  estate  was  to  go  to  his  heir,  was  the  very  thing 
which,  afterwards,  enabled  him  to  convey  to  another  an 
estate  in  fee  simple  {p).  And  the  circumstance,  that  it 
was  to  go  to  the  heir  of  his  body,  was  that  which  alone 
enabled  him,  in  after  times,  to  bar  an  estate  tail  and 
dispose  of  the  lands  entailed  by  means  of  a  common 
recovery. 

Having  proceeded  thus  far,  we  have  already  mastered 

Rule  in  the  first  branch  of  the  rule  in  Shelley's  case,  namely, 

QRio^tsi^'  that  which  relates  to  estates  in  possession.     This  part 

in  possession,    of  the  rule  is,  in  fact,  a  mere  enunciation  of  the 

proposition  already  explained,  that  when  the  ancestor, 

by  any  gift  or  conveyance,  takes  an  estate  for  life,  and 

in  the  same  gift  or  conveyance,  an  estate  is  immediately 

limited  to  his  heirs  in  fee  or  in  tail,  the  words  "  to  his 

heirs"  are  words  of  limitation  of  the  estate  of   the 

As  to  estates     ancestor.     Suppose,  however,  that  it  should  anciently 

in  lemaindcr.    j^^^^^  h^Qxi  wished  to  interpose  between  the  enjoyment 

of  the  lands  by  the  ancestor  and  the  enjoyment  by  the 

heir,  the  possession  of  some  other  party  for  some  limited 

estate,  as  for  his  own  life.     Thus,  let  the  estate  have 

(o)  See    anU,   pp.    145—147  ;  (p)  Aiite,  p.  69. 

Perrin  v.  Slake,  ante,  p.  246. 
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been  given  to  A.  and  his  heirs,  but  with  a  vested  estate 
to  B.  for  his  own  life,  to  take  effect  in  possession  next 
after  the  decease  of  A. — thus  suspending  the  enjoyment 
of  the  lands  by  the  heir  of  A.,  until  after  the  determina- 
tion of  the  life  estate  of  B.  In  such  a  case  it  is  evident 
that  B.  would  have  had  a  vested  estate  for  his  life,  in 
remainder,  expectant  on  the  decease  of  A. ;  and  the 
manner  in  which  such  remainder  would  have  been 
limited,  would,  as  we  have  seen  (^),  have  been  to  A. 
for  his  life,  and  after  his  decease  to  B.  for  his  life. 
The  only  question  then  remaining  would  be  as  to  the 
mode  of  expressing  the  rest  of  his  intention, — namely, 
that,  subject  to  B.'s  life  estate,  A.  should  have  an 
estate  in  fee  simple.  To  this  case  the  same  reasoning 
applies,  as  we  have  already  made  use  of  in  the  case  of 
an  estate  to  A.  for  his  life,  and  after  his  decease  to  his 
heirs.  For  an  estate  in  fee  simple  is  an  estate,  by  its 
very  terms,  to  a  man  and  his  heirs.  But,  in  the  present 
case,  A.  would  have  already  had  his  estate  given  him 
by  the  first  limitation  to  himself  for  his  life  ;  nothing, 
therefore,  would  remain  but  to  give  the  estate  to  his 
heirs,  in  order  to  complete  the  fee  simple.  The  last 
remainder  would,  therefore,  be  to  the  heirs  of  A. ;  and 
the  limitations  would  run  thus:  "To  A.  for  his  life, 
and  after  his  decease  to  B.  for  his  life,  and  after  his 
decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  common  limitation  to 
A.  and  his  heirs :  the  heir  would  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life ;  and  the  inter- 
position of  the  estate  of  B.  would  have  merely  post- 
poned that  enjoyment  by  the  heir,  which  would  other- 
wise have  been  immediate.  But  we  have  seen  that  the 
very  circumstance  of  a  man's  having  an  estate  which  is 
to  go  to  his  heir  will  now  give  him  a  power  of  alienation 

(gr)  AnU,  p.  834. 
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either  by  deed  or  will,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.  And,  in  a  ease  like  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A. ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 
remainder  belonging  to  B.  for  his  life,  he  may,  subjecl 
to  B/s  life  interest,  dispose  of  the  whole  fee  simple  at 
his  own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  lives,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  ha&, 
with  regard  to  B.,  an  estate  only  for  his  own  life.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
die  during  A.'s  life,  A.  will  be  tenant  for  his  own  life 
with  an  immediate  remainder  to  his  heirs ;  in  other 
words,  he  will  be  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

By  a  parity  of  reasoning  a  similar  result  would  follow. 
Remainder  to  if  the  remainder  were  to  the  heirs  of  the  body  of  A., 
the  boT  ^^  ^^  *^^  ^^  estate  in  tail,  instead  of  an  estate  in  fee  simple. 
The  limitation  to  the  heirs  of  the  body  of  A.  would 
coalesce,  as  it  is  said,  with  his  life  estate,  and  give  him 
an  estate  tail  in  remainder,  expectant  on  the  decease  of 
B. ;  and  if  B.  were  to  die  during  his  lifetime,  A.  would 
become  a  complete  tenant  in  tail  in  possession. 

Any  number  The  example  we  have  chosen,  of  an  intermediate 
int?^^  ™^y  estate  to  B.  for  life,  is  founded  on  a  principle  evidently 
applicable  to  any  number  of  intermediate  estates,  inter- 
posed between  the  enjoyment  of  the  ancestor  and  that 
of  his  heir.  Nor  is  it  at  all  necessary  that  all  these 
estates  should  be  for  life  only ;  for  some  of  them  may 
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be  larger  estates,  as  estates  in  tail.     For  instance,  intermediate 

suppose  lands  given  to  A.  for  his  life,  and  after  his 

decease  to  B.  and  the  heirs  of  his  body,  and  in  default 

of  such  issue  (which  is  the  method  of  expressing  a 

remainder  after  an  estate  tail),  to  the  heirs  of  A.     In 

this  case  A.  will  have  an  estate  for  life  in  possession, 

with  an  estate  in  fee  simple  in  remainder,  expectant  on 

the  determination  of  B.'s  estate  tail.     An  important  Example. 

«ase  of  this  kind  arose  in  the  reign  of  Edward  III.  (r). 

Lands  were  given  to  one  John  de  Sutton  for  his  life, 

the  remainder,  after  his  decease,  to  John  his  son,  and 

Eline,  the  wife  of  John  the  son,  and  the  heirs  of  their 

bodies  ;  and  in  default  of  such  issue,  to  the  right  heirs 

of  John  the  father.     John  the  father  died  first ;  then, 

John  and  Eline  entered  into  possession.    John  the  son 

then  died,  and  afterwards  Eline  his  wife,  without  leaving 

any  heir  of  her  body.     E.,  another  son,  and  heir  at  law 

of  John  de  Sutton,  the  father,  then  entered.     And  it 

was  decided  by  all  the  Justices  that  he  was  liable  to  pay 

a  relief  {s)  to  the  chief  lord  of  the  fee,  on  account  of  the 

descent  of  the  lands  to  himself  from  John  the  father. 

Thorpe,  who  seems  to  have  been  a  judge,  thus  explained 

the  reason  of  the  decision: — ''You  are  in  as  heir  to 

your  father,  and  your  brother  [father?]  had  the  freehold 

before;  at  which  time,  if  John  his  son  and  Eline  had 

died  [without  issue]  in  his  lifetime,  he  would  have  been 

tenant  in  fee  simple." 

The  same  principles  will  apply  where  the  first  estate  Where  the 
is  an  estate  in  tail,  instead  of  an  estate  for  life.     Thus,  an  estate  tnil. 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  {t).     Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 

(r)  Provost  of  Beverley  s  case,  (s)  Ante^  p.  47. 

Y.   B.  40  Edw.   III.    9.     See   1  (0  Litt.  s.  719  ;  Co.  Litt.  376  b. 

Frest  Estates,  304. 
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inherit  from  their  ancestor  the  estate  in  tail  female, 
i^hich  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
Mm  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 
to  him  in  limiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heirs,  that  is,  by  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.  For  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
Kale  in^  instance ;  and  this  rule  is  no  other  than  the  rule  in 

*  '^  '^'  Shelley's  casCy  which  lays  it  down  for  law,  that  when 

the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  limited,  eiilier  mediately  or  immediately ^  to  his 
heirs  in  fee  or  in  tail,  the  words  "  the  heirs  "  are  words 
of  limitation  of  the  estate  of  the  ancestor.  The  heir,  if 
he  should  take  any  interest,  must  take  as  heir  by 
descent  from  his  ancestor  ;  for  he  is  not  constituted,  b^' 
the  words  of  the  gift  or  conveyance^  Si,  purchaser  of  any 
separate  and  independent  estate  for  himself. 

Ancestor  need  The  rule,  it  will  be  observed,  requires  that  an  estate 
esta^foAhe  ^*  freehold  merely  should  be  taken  by  the  ancestor,  and 
whole  of  hie  not  necessarily  an  estate  for  the  whole  of  his  own  life  or 
m  tail.  In  the  examples  we  have  given,  the  ancestor 
has  had  an  estate  at  least  for  his  own  life,  and  the 
enjoyment  of  the  lands  by  other  parties  has  postponed 
the  enjoyment  by  his  heirs.  But  the  ancestor  himself, 
as  well  as  his  heirs,  may  be  deprived  of  possession  for  a 
time ;  and  yet  an  estate  in  fee  simple  or  fee  tail  may  be/ 
effectually  vested  in  the  ancestor,  subject  to  such  depr 
vation.  For  instance,  suppose  lands  to  be  given  to . 
a  widow,  during  her  life,  provided  she  continue  a  wid<|w 
and  unmarried,  and  after  her  marriage,  to  B.  and 


life. 
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heirs  during  her  life,  and  after  her  decease,  to  her  heirs. 
Here,  A.  has  an  estate  in  fee  simple,  subject  to  the 
remainder  to  B.  for  her  life,  expectant  on  the  event  of 
her  marrying  again  (u).  For  to  apply  to  this  case  the 
same  reasoning  as  to  the  former  ones,  A.  has  still  an 
estate  to  her  and  to  her  heirs.  She  has  the  freehold 
or  feudal  possession,  and,  after  her  decease,  her  heirs 
are  to  have  the  same.  It  matters  not  to  them  that  a 
stranger  may  take  it  for  a  while.  The  terms  of  the 
gift  declare  that  what  was  once  enjoyed  by  the  ancestor 
shall  afterwards  be  enjoyed  by  the  heirs  of  such  ancestor. 
These  very  terms  then  make  an  estate  in  fee  simple, 
with  all  its  incidental  powers  of  alienation,  controlled 
only  by  the  rights  of  B.  in  respect  of  the  estate  conferred 
on  him  by  the  same  gift. 

But  if  the  ancestor  should  take  no  estate  of  freehold  Where  the 
under  the  gift,  but  the  land  should  be  granted  only  to  ^"^^^^t"^ 
his  heirs,  a  very  different  effect  would  be  produced.  In  freehold. 
such  a  case  a  most  material  part  of  the  definition  of  an 
estate  in  fee  simple  would  be  wanting.  For  an  estate 
in  fee  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  merely  to  the  heirs  of  a  man.  The  ancestor,  to 
whose  heirs  the  lands  were  granted,  would  accordingly 
take  no  estate  or  interest  by  reason  of  the  gift  to  his 
heirs.  But  the  gift,  if  it  should  ever  take  effect,  would 
be  a  future  contingent  estate  for  the  person  who,  at  the 
ancestor's  decease,  should  answer  the  description  of 
heir  to  his  freehold  estates.  The  gift  would  accord- 
ingly fall  within  the  class  of  future  estates,  of  which 
an  explanation  is  endeavoured  to  be  given  in  the  next 
chapter  (a;). 
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The  most  concise  account  his    Essay      on     the      Law    of 

of   the    role    in    Slulley's   case.  Descents,  pp.   ]54  sq.  (194,   4th 

tojrether  with  the  priucipal  dis-  ed.). 
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Devolution  on 
death  of 
reversion  or 
remainder 
in  fee. 


Estates  tail 
in  remainder. 


A  reversion  or  vested  remainder  in  fee  simple  is 
alienable,  during  the  continuance  of  the  particular 
estate,  not  only  by  deed  of  grant  (y) ,  but  also  by  will  (z)  ; 
and  if  the  reversioner  or  remainderman  or  his  heir 
should  die  intestate,  the  reversion  or  remainder  would 
descend  to  the  heir  of  the  last  purchaser  (a)  in  the  same 
manner  as  an  estate  in  fee  simple  in  possession  (b).  On 
the  death  after  the  year  1897  of  a  reversioner  or  re- 
mainderman entitled  in  fee  simple,  his  estate  vests,  not- 
withstanding any  testamentary  disposition,  in  his  exe- 
cutors or  administrator  in  trust,  subject  to  the  payment 
of  his  debts  (c)  and  testamentary  or  administration  ex- 
penses, for  the  heir  or  devisee,  as  in  the  case  of  a  fee 
simple  in  possession  {d) .  As  we  have  seen  (e) ,  an  estate 
tail  in  remainder  cannot,  as  a  rule,  be  barred  without 
the  consent  of  the  protector  of  the  settlement ;  it  is  not 
devisable,  and  it  descends  in  the  same  manner  as  an 
estate  tail  in  possession  (/). 


(y)  Ajite,  pp.  31,  32,  143,  149, 
321,  325,  335. 

(z)  Ante,  p.  238  ;  1  Jarm.  Wills, 
46  sq.,  653  sq.,  4th  ed.  ;  48  sq., 
615  «9.,  5th  ed. 

(a)  In  the  case  of  a  remainder, 
the  original  grantee  in  remainder 
is  of  course  the  purchaser  ;  see 
ante,  pp.  221—223,  332. 

(6)  Ante,  pp.  213—236.  As  to 
the  descent  of  a  reversion  or  re- 
mainder in  fee  before  the  Inherit- 
ance Act,  1833,  see  Williams  on 


Seisin,  67  sq. 

(e)  A  reversion  or  remainder 
in  fee  was  made  assets  for  pay- 
ment of  the  deceased  owner's 
debts  by  stat.  3  &  4  Will.  IV. 
c.  104,  equally  with  his  fee 
simple  estates  in  possession  ; 
a7Ue,  p.  275  ;  post.  Part  J  I.,  Ch.  iv. 

(rf)  A7ite,  pp.  29,  67,  74, 84,  85, 
109,  131,  137,  183,  187,  202,  214, 
219,  262,  282,  311. 

(c)  Ante,  pp.  101—108. 

(/•)  A7ite,  pp.  105,  108,  220. 


(    345     ) 


CHAPTER  II. 

OF   A   CONTINGENT  REMAINDER. 

HiTHBRTo  we  have  observed  a  very  extensive  power  of 
alienation  possessed  by  a  tenant  in  fee  simple.  He  might 
make  an  immediate  grant,  not  of  one  estate  merely,  or 
two,  bat  of  as  many  as  he  might  please,  provided  he 
ascertained  the  order  in  which  his  grantees  were  to  take 
possession  (a).  This  power  of  alienation,  it  will  be 
observed,  might  in  some  degree  render  less  easy  the 
alienation  of  the  land  at  a  future  time ;  for  it  is  plain 
that  no  sale  could  be  made  of  an  unincumbered  estate 
in  fee  simple  in  the  lands,  unless  every  owner  of  each  of 
these  estates  would  concur  in  the  sale,  and  convey  his 
individual  interest,whether  he  were  the  particular  tenant, 
or  the  owner  of  any  one  of  the  estates  in  remainder  (/>). 
But  if  all  these  owners  were  to  concur,  a  valid  con- 
veyance of  an  estate  in  fee  simple  could  at  any  time  be 
made.  The  exercise  of  the  power  of  alienation  in  the  Vested  re- 
creation of  vested  remainders,  did  not,  therefore,  with-  ™oTrenSr^the 
draw  the  land  for  a  moment  from  that  constant  liability  iand  inaiien- 
to  complete  alienation,  which  it  has  been  the  sound 
policy  of  modern  law  as  much  as  possible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law 
has  granted  to  a  tenant  in  fee  simple,  and  to  every  other 
owner  to  the  extent  of  his  estate,  a  greater  power  still. 
For,  it  enables  him,  under  certain  restrictions,  to  grant  Future 
estates  to  commence  in  interest,  and  not  in  possession  ^'^'*^^- 
merely,  at  a  future  time.     So  that  during  the  period 

(«)  Ante,  pp.  333—330.  (^)  See  ante,  ]».  117. 
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which  may  elapse  before  the  commencement  of  sucb 
estates,  the  land  may  be  withdrawn  from  its  former 
liability  to  complete  alienation,  and  be  tied  up  for  the 
benefit  of  those  who  may  become  the  owners  of  sach 
future  estates.  The  power  of  alienation  is  thus  allowed 
to  be  exercised  in  some  degree  to  its  own  destruction. 
For,  till  such  future  estates  come  into  existence,  they 
may  have  no  owners  to  convey  them.  Of  these  future 
estates  there  are  two  kinds,  a  contingent  remainder,  and 
an  executory  interest.  The  former  is  allowed  to  be 
created  by  any  mode  of  conveyance.  The  latter  can 
arise  only  by  the  instrumentality  of  a  will,  or  of  a  use 
executed,  or  made  into  an  estate  by  the  Statute  of  Uses. 
The  qature  of  an  executory  interest  will  be  explained  in 
the  next  chapter.  The  present  will  be  devoted  to  con- 
tingent remainders  (c). 


Contingent 

remainders 

were 

anciently 

illegal. 


The  simplicity  *of  the  common  law  allowed  of  the- 
creation  of  no  other  estates  than  particular  estates,, 
followed  by  the  vested  remainders,  which  have  already 
occupied  our  attention.  A  contingent  remainder — ^a  re- 
mainder not  vested,  and  which  never  might  vest — was- 
long  regarded  as  illegal.  Down  to  the  reign  of  Henry  VI. 
not  one  instance  is  to  be  found  of  a  contingent  remainder 
being  held  valid  (d).  The  early  authorities  on  the  contrary 
are  rather  opposed  to  such  a  conclusion  (e).     And,  at  a 


(c)  Coutingeut  remainders  were 
abolished  by  slat.  7  &  8  Vict, 
c.  76,  8.  8,  but  were  revived  by 
Stat.  8  &  9  Vict.  c.  106,  s.  l;  by 
which  the  foimer  Act,  so  far  as  it 
abolished  contingent  remaindei-s, 
was  repealed  as  from  the  time  of 
its  taking  effect. 

(d)  The  reader  should  be 
informed  that  this  assertion  is 
grounded  onh'  on  the  author's 
researches.  The  general  opinion 
appears  to  be  in  favour  of  the 
antiquity  of  contingent  re- 
mainders. See  Third  Re^iort  of 
Keal     Property     Commissioners, 


p.  28  ;  1  Stenh.  Com.  615,  n.  (r),. 
Sth  ed.  Ana  au  attempt  to  create 
a  contingent  remainder  appears* 
in  au  undated  deed  in  Mad.  Form. 
Angl.,  No.  535,  p.  305.  See,  too. 
Bract,  fo.  13  a  ;  Fleta,  fo.  179  i. 
Britton  (ed.  Nichols)  i.  231  and 
n.  (A),  and  Introd.  Ix. — Ixiii. 

(«)  Y.  B.  11  Hen.IV.74,nl.  14  i 
in  which  case  a  remainder  to 
the  right  heirs  of  a  man  trAtr 
tO€L8  dead  before  the  remainder 
was  limited,  was  held  to  vest 
by  purchase  in  the  person  who- 
was  heir.  But  it  was  said  bj 
Hankey,  J.,  that  if  a  gift  were- 
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later  period,  the  authority  of  Littleton  is  express  (/), 

that  every  remainder,  which  beginneth  by  a  deed,  must 

be  in  him  to  whom  it  is  limited,  before  livery  of  seisin 

is  made  to  him  who  is  to  have  the  immediate  freehold. 

It  appears,  however,  to  have  been  adjudged,  in  the  reign 

of  Henry  VI.,  that  if  land  be  given  to  a  man  for  his  life, 

with  remainder  to  the  right  heirs  of  another  who  is  living, 

and  who  afterwards  dies,  and  then  the  tenant  for  life 

dies,  the  heir  of  the  stranger  shall  have  this  land;  and 

yet  it  was  said  that,  at  the  time  of  the  grant,  the 

remainder  was  in  a  manner  void(g).     This  decision 

ultimately  prevailed.    And  the  same  case  is  accordingly  Gift  to  a.  for 

put  by  Perkins,  who  lays  it  down,  that  if  land  be  leased  main^er  to 

to  A.  for  life,  the  remainder  to  the  right  heirs  of  J.  S.,  the  right  heirs 

who  is  alive  at  the  time  of  the  lease,  this  remainder  is 

good,  because  there  is  one  named  in  the  lease  (namely, 

A.  the  lessee  for  life),  who  may  take  immediately  in  the 


of  J.  S. 


made  to  one  for  his  life,  with 
remainder  to  the  right  heirs  of  a 
man  w?io  was  living,  the  remainder 
would  be  void,  becaase  the  fee 
ought  to  pass  immediately  to 
him  to  whom  it  was  limited. 
Note,  also,  that  in  Mandemlle's 
case  (Co.  Litt  26  b),  which  is  an 
ancient  case  of  the  heir  of  the 
body  taking  by  purchase,  the 
ancestor  was  dead  at  the  time  of 
the  gift.  The  oases  of  rents  are 
not  apposite,  as  a  diversity  was 
long  taken  between  a  grant  of  a 
rent  and  a  conveyance  of  the 
freehold.  The  decision  in  H. 
7  Hen.  IV.  6  b,  pi.  2,  cited  in 
Archer's  case  (1  Rep.  66  b),  was 
on  a  case  of  a  rent-charge.  The 
authority  of  P.  11  Rich.  II.  Fitz. 
Abr.  tit.  Detinue,  46,  which  is 
cited  in  Archer's  case  (1  Rep. 
67  a),  and  in  Chudlcigh's  case 
(I  Rep.  135  b),  as  well  as  in  the 
margin  of  Co.  Litt.  378  a,  is 
merely  a  statement  by  the  judge 
of  the  opinion  of  the  counsel 
against  whom  the  decision  w^is 
made.  It  runs  as  follows : — 
"Cherton  to  Rykhil— You  think 
(yous  guides')  that  inasmuch   as 


A.  S.  was  living  at  the  time  of 
the  remainder  being  limited, 
that  if  he  was  dead  at  the  time 
of  the  remainder  falling  in,  and 
had  a  right  heir  at  the  time  of 
the  remainder  falling  in,  that 
the  remainder  would  be  good 
enough  ?  Rykhil — Yes,  Sir. — 
And  afterwards  in  Trinity  Term, 
judgment  was  given  in  lavour  of 
Wad  [the  o]>posite  counsel]  : 
quodnota  bene." 

It  is  curious  that  so  much 
pains  should  have  been  taken  by 
modem  lawyera  to  explain  the 
reasons  why  a  remainder  to  the 
heirs  of  a  person  who  takes  a 
prior  estate  of  freehold,  should 
not  have  been  held  to  be  a  con- 
tingent remainder  (see  Fearne 
C.  R.  88  sq.).  when  the  constnic- 
tion  adopted  (subsequently  called 
the  rule  in  Shelley^s  case)  was 
decided  on  before  contingent 
remainders  were  allowed. 

(/)  Litt.  s.  721  ;  see  also 
M.  27  Hen.  VIII.  24  a,  pi.  2. 

(y)  Year  Book,  9  Hen.  VI. 
24  a ;  H.  82  Hen.  VI.  Fitz.  Abr. 
tit.  Feoffments  and  Faits,  99. 
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comes of  the 
inheritance 
until  the 
contingency 
happens. 


beginning  of  the  lease  (//).  This  appears  to  have  been 
the  first  instance  in  which  a  contingent  remainder  was 
allowed.  In  this  case  J.  S.  takes  no  estate  at  all ;  A. 
has  a  life  interest ;  and,  so  long  as  J.  S.  is  living,  the 
remainder  in  fee  does  not  vest  in  any  person  ander  the 
gift;  for  the  maxim  is  nemo  est  lueres  viventis,  and  J.  S. 
being  alive,  there  is  no  such  person  living  as  his  heir. 
Here,  accordingly,  is  a  future  estate  which  will  have  no 
existence  until  the  decease  of  J.  S. ;  if,  however,  J.  S. 
should  die  in  the  lifetime  of  A.,  and  if  he  should  leave 
an  heir,  such  heir  will  then  acquire  a  vested  remainder 
in  fee  simple,  expectant  on  A.'s  life  interest.  But,  until 
these  contingencies  happen  or  fail,  the  limitation  to  the 
right  heirs  of  J,  S.  confers  no  present  estate  on  any  one, 
but  merely  gives  rise  to  the  prospect  of  a  future  estate, 
and  creates  an  interest  of  that  kind  which  is  known  as  a 
contingent  remainder  {i). 

When  contingent  remainders  began  to  be  allowed,  a 
question  arose,  which  is  yet  scarcely  settled,  what  becomes 
of  the  inheritance,  in  such  a  case  as  this,  during  the  life 
of  J.  S.  ?  A.,  the  tenant  for  life,  has  but  a  life  interest ; 
J.  S.  has  nothing,  and  his  heir  is  not  yet  in  existence. 
The  ancient  doctrine,  that  the  remainder  must  vest  at 
once  or  not  at  all,  had  been  broken  in  upon  ;  but  the 
judges  could  not  make  up  their  minds  also  to  infringe  on 
the  corresponding  rule  that  the  fee  simple  must,  on 
every  feoffment  which  confers  an  estate  in  fee,  at  once 
depart  out  of  the  feoffor.     They,  therefore,  sagely 


(A)  Perk.  s.  52. 

A  gift  to  the  (*)  3  Rep.  20  a,  in  Boraston^s 

heirs  of  a  man    case.     The   gift  to   the   Iieirs  of 

confers  a  fee      J-  S.  has  heeu  detennined  to  be 

.simple  on  his     sufficient   to  confer  an  estate  in 

lieir.  fee    simple    on   the  person   who 

may   be  his    lieir,   without   any 

additional  limitation  to  the  heirs 

i)f  such  heir  ;  2  Jami.  Wills,  61, 

>)2,    4th    ed.       If,    however,    the 

udft   be  made   after  the   31st  of 

December,  1833,  or  by  the  will 

of  a  testator  who  shall  have  died 


after  that  day, 
descend,  on  the  decease  of  the 
heir  intestate,  not  to  his  heir, 
but  to  the  next  heir  of  J.  S.,  in 
the  same  manner  as  if  J.  S.  had 
been  lirst  entitled  to  the  estate ; 
Stat.  3  Ac  4  Will.  IV.  c  106,  s.  4. 
If  the  heii-8  taking  as  purchasers 
under  such  a  gift  be  female,  they 
take  as  joint  tenants,  and  not  as 
coparcenera ;  Oweii  v.  Oibh<m», 
1902,  1  Ch.  686  ;  see  fl/t/^ 
p.  252. 
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reconciled  the  rule  which  they  left  standing  to  the 
contingent  remainders  which  they  had  determined  to 
introdace,  by  affirming  that,  during  the  contingency, 
tlie  inheritance  was  either  in  abeyance,  or  in  gremio 
Uq'is  or  else  in  nuhibus  (/c).  Modern  lawyers,  however, 
venture  to  assert  that  what  the  grantor  has  not  disposed 
of  must  remain  in  him,  and  cannot  pass  from  him  until 
there  exists  some  grantee  to  receive  it  (/).  And  when 
the  gift  is  by  way  of  use  under  the  Statute  of  Uses,  there 
is  no  doubt  that,  until  the  contingency  occurs,  the  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  So, 
in  the  case  of  a  will,  the  inheritance,  until  the  con- 
tingency happens,  descends  to  the  heir  of  the  testator, 
unless  disposed  of  by  a  residuary  or  specific  devise  {m). 

But  whatever  difficulties  may  have  upset  the  departure 
from  ancient  rules,  the  necessities  of  society  required 
that  future  estates,  to  vest  in  unborn  or  unascertained 
persons,  should  under  certain  circumstances  be  allowed. 
And,  in  the  time  of  Lord  Coke,  the  validity  of  a  gift  in  in  Lord 
remainder,  to  become  vested  on  some  future  contingency,  ^^^^^^  ^^nt*^ 
was  well  established.    Since  his  day  the  doctrine  of  con-  remainders 
tingent  remainders  has  gradually  become  settled ;  so  that,  ^ta^i'hfhed. 
notwithstanding  the  uncertainty  still  remaining  with  The  doctrine 
regard  to  one  or  two  points,  the  whole  system  now  "^^  settled, 
presents  a  beautiful  specimen  of  an  endless  variety 
of   complex   cases,  all  reducible  to  a  few  plain  and 
simple  principles.     To  this  desirable  end  the  masterly 
treatise  of  Mr.  Fearne  on  this  subject  {n)  has  mainly  Mr.  Feame'a 
contributed.  ^^^**«^- 

(k)  Co.  Litt.  342  b  ;  1  P.  Wins.  (n)  Fearne's     Essay     on     the 

515,  516 ;  Bac.   Abr.  Remainder  Learning     of     Contingent     Re- 

and  Reversion  (c).  mainders  and  Executory  Devises. 

(/)  Fearne  C.  R.  361.  See,  The  last  edition  of  this  work  has 
however,  2  Prest.  Abst.  100 —  been  rendered  valuable  by  an 
107,  where  the  old  opinion  is  original  view  of  executoiy  in- 
maintained,  terests,    contained    in    a    second 

(w)  Fearne  C.  R.  351  ;  Egerlon  volume,  appended  by  the  learned 

v.  Masmj,  8  C.  B.  N,  S.  338,  358  ;  editor,      Mr.      Josiah     William 

Williams  on  Settlements,  207 —  Smith. 
210  ;  JBc  Frost  43  Ch.  D.  246. 
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Definition  of 
a  contingent 
remainder. 


Example. 


Let  us  now  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and  afterwards  consider  the  roles 
which  are  required  to  be  observed  in  its  creation.  We 
have  already  said  that  a  contingent  remainder  is  a  future 
estate.  As  distinguished  from  an  executory  interest,  to 
be  hereafter  spoken  of,  it  is  a  future  estate,  which  waits 
for  and  depends  on  the  determination  of  the  estates 
which  precede  it.  But,  as  distinguished  from  a  vested 
remainder,  it  is  an  estate  in  remainder,  which  is  not 
ready,  from  its  commencement  to  its  end,  to  come  into 
possession  at  any  moment  when  the  prior  estates  may 
happen  to  determine.  For  if  any  contingent  remainder 
should,  at  any  time,  become  thus  ready  to  come  into 
immediate  possession  whenever  the  prior  est-ates  may 
determine,  it  will  then  be  contingent  no  longer,  but  will 
at  once  become  a  vested  remainder  (o).  For  example, 
suppose  that  a  gift  be  made  to  A.,  a  bachelor,  for  his 
life,  and  after  the  determination  of  that  estate,  by  for- 
feiture or  otherwise  in  his  lifetime,  to  B.  and  his  heirs 
during  the  life  of  A.,  and  after  the  decease  of  A.,  to  the 
eldest  son  of  A.,  and  the  heirs  of  the  body  of  such  son. 
Here  we  have  two  remainders,  one  of  which  is  vested, 
and  the  other  contingent.  The  estate  of  B.  is  vested  (p) . 
Why  ?  Because,  though  it  be  but  a  small  estate,  yet 
it  is  ready  from  the  first,  and,  so  long  as  it  lasts,  con- 
tinues ready  to  come  into  possession,  whenever  A.'s 
estate  may  happen  to  determine.  There  may  be  very 
little  doubt  but  that  A.  will  commit  no  forfeiture,  but 
will  hold  the  estate  as  long  as  he  lives.  But,  if  his 
estate  should  determine  the  moment  after  the  grant,  or 
at  any  time  whilst  B.*8  estate  lasts,  there  is  B.  quite 
ready  to  take  possession.  B.'s  estate,  therefore,  is 
vested.  But  the  estate  tail  to  the  eldest  son  of  A. 
is  plainly  contingent.    For  A.,  being  a  bachelor,  has 


(o)  See  anUy  p.  836. 
( p)  Fearne  C.  R.  pp.  7  n.  16, 
217—220,  235  ;  i>mUh  v.  Park^ 


hurst,  18  Vin.  Abr.  413,  3  Atk. 
135,  6  Bro.  P.  C.  361. 
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HO  son ;  and,  if  he  should  die  without  one,  the  estate 
tail  in  remainder  will  not  be  ready  to  come  into 
possession  immediately  on  the  determination  of  the 
particular  estates  of  A.  and  B.  Indeed,  in  this  case 
there  will  be  no  estate  tail  at  all.  But  if  A.  should 
marry  and  have  a  son,  the  estate  tail  will  at  once  become 
a  vested  remainder;  for,  so  long  as  it  lasts,  that  is,  so 
long  as  the  son  or  any  of  the  son's  issue  may  live,  the 
estate  tail  is  ready  to  come  into  immediate  possession 
whenever  the  prior  estates  may  determine,  whether  by 
A.'s  death,  or  by  B.*s  forfeiture,  supposing  him  to  have 
got  possession  (q).  It  will  be  observed  that  here  there 
is  an  estate,  which,  at  the  time  of  the  grant,  is  future 
in  interest,  as  well  as  in  possession ;  and  till  the  son  is 
bom,  or  rather  till  he  comes  of  age,  the  lands  are  tied 
up,  and  placed  beyond  the  power  of  complete  alienation. 
This  example  of  a  contingent  remainder  is  here  given 
as  by  far  the  most  usual,  being  that  which  occurs  every 
day  in  the  settlement  of  landed  estates. 

Of  the  rules  required  for  the  creation  of  a  contingent  Principal  rule 
remainder  the  first  and  principal  is,  that  the  seisin,  or  t?Jn  of  a^**" 
feudal  possession,  must  never  be  without  an  owner ;  and  contingent 

remainder. 

this  rule  is  sometimes  expressed  as  follows,  that  every 
contingent  remainder  of  an  estate  of  freehold  must  have 
a  particular  estate  of  freehold  to  support  it  (r).     The  Ancient  noto- 
ancient  law  regarded  the  feudal  possession  of  lands  as  a  fer^^the  *"^ 
matter  the  transfer  of  which  ought  to  be  notorious ;  and  feudal  posses- 
it  accordingly  forbade  the  conveyance  of  any  estate  of 
freehold  by  any  other  means  than  an  immediate  delivery 
of  the  seisin,  accompanied  by  words,  either  written  or 
openly  spoken,  by  which  the  owner  of  the  feudal  posses- 
sion might  at  any  time  thereafter  be  known  to  all  the 
neighbourhood.     If,  on  the  occasion  of  any  feoffment, 
such  feudal  possession  was  not  at  once  parted  with,  it 
remained  for  ever  with  the  grantor.    Thus  a  feoffment,   Example,  a 

feofiEment  to 
(2)  See  aiUe,  pp.  335,  336.  2  BL  Comm.  171. 

(r)  1  Rep.  130  a,  134  b,  138  a  ; 
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A.  to-day  to     or  any  other  conveyance  of  a  freehold,  made  to-day  to  A., 
to-morrow.       ^^  ^<>^^  irom  to-morrow,  would  be  absolutely  void,  as 
involving  a  contradiction.    For  if  A.  is  not  to  have  the 
seisin  till  to-morrow,  it  must  not  be  given  him  till 
then  («).    So  if,  on  any  conveyance,  the  feudal  posses- 
sion were  given  to  accompany  any  estate  or  estates  less 
than  an  estate  in  fee  simple,  the  moment  such  estates, 
or  the  last  of  them,  determined,  such  feudal  possession 
would  again  revert  to  the  grantor,  in  right  of  his  old 
estate,  and  could  not  be  again  parted  with  by  him,  with- 
out a  fresh  conveyance  of  the  freehold.     Accordingly, 
and^after  h^^'  suppose  a  feoffment  to  be  made  to  A.  for  his  life,  and 
decease  and      after  his  decease  and  one  day,  to  B.  and  his  heirs. 
ay,  o  ».  jj^j.^^  ^YiQ  moment  that  A.*s  estate  determines  by  his 
death,  the  feudal  possession,  which  is  not  to  belong  to 
B.  till  one  day  afterwards,  reverts  to  the  feoffor,  and 
cannot  be  taken  out  of  him  without  a  new  feoffment. 
The  consequence  is,  that  the  gift  of  the  future  estate, 
intended  to  be  made  to  B.,  is  absolutely  void.    Had  it 
been  held  good,  the  feudal  possession  would  have  been 
for  one  day  without  any  owner ;  or,  in  other  words,  there 
would  have  been  a  so-called  remainder  of  an  estate  of 
freehold,  without  a  particular  estate  of  freehold  to  sup- 
lifei  and  after  port  it.  Let  US  now  take  the  case  we  have  before  referred 
his  decease  to  ^^  ^^f  ^n  estate  to  A.,  a  bachelor,  for  his  life,  and  after 

his  eldest  son         '  '  ...  . 

in  tail.  his  decease  to  his  eldest  son  m  tail.    In  this  case  it  is 

evident,  that  the  moment  A.'s  estate  determines  by 
his  death,  his  son,  if  living,  must  necessarily  be  ready 
at  once  to  take  the  feudal  possession  in  respect  of  his 
estate  tail.  The  only  case  in  which  the  feudal  possession 
could,  under  such  a  limitation,  ever  be  without  an  owner, 
at  the  time  of  A.'s  decease,  would  be  that  of  the  mother 
being  then  enceinte  of  the  son.  In  such  a  case  the  feudal 
possession  would  be  evidently  without  an  owner,  until 

(s)  Plowd.     25    b  ;     Buckler's      SavUl  Bros.,  Ltd.  v.  Bethell,  1902- 
cflwc,  2  Rep.  56  ;  5  Rep.  94  b  ;  Co.       2  Ch.  523,  540. 
Litt.  217  a:  2  Bl.   Comm.  166; 
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the  birth  of  the  son ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special  pro- 
vision which  has  been  made  in  his  favour.    In  the  reign 
of  William  III.  an  Act  of  Parliament  (t)  was  passed  to 
enable  posthumous  children  to  take  estates,  as  if  born  Posthumous 
in  their  father's  lifetime.     And  the  law  now  considers  tak^?ate8^ 
every  child  en  ventre  sa  mere  as  actually  bom,  for  the  as  if  bom. 
purpose  of  taking  any  benefit  to  which,  if  bom,  it  would 
be  entitled  (u). 

As  a  corollary  to  the  rule  above  laid  down,  arises  A  contingent 
another  proposition,  frequently  itself  laid  down  as  a  must^vest 
distinct  rule,  namely,  that  every  contingent  remainder  during  the 
must  vest,  or  become  an  actual  estate,  during  the  con-  estate,  oreo 
tinuance  of  the  particular  estate  which  supports  it,  or  l^^^f^  ^^^^ 
eo  instanti  that  such  particular  estate  determines ;  other- 
wise such  contingent  remainder  will  fail  altogether,  and 
can  never  become  an  actual  estate  at  all.  Thus,  suppose  Example. 
lands  to  be  given  to  A.  for  his  life,  and  after  his  dece&.se 
to  such  son  of  A.  as  shall  first  attain  the  age  of  twenty- 
four  years.   As  a  contingent  remainder  the  estate  to  the 
son  is  well  created  (x) ;   for  the  feudal  seisin  is  not 
necessarily  left  without  an  owner  after  A.'s  decease. 
If,  therefore,  A.  should,  at  his  decease,  have  a  son  who 
should  then  be  twenty-four  years  of  age  or  more,  such 
son  will  at  once  take  the  feudal  possession  by  reason  of 
the  estate  in  remainder  which  vested  in  him  the  moment 
he  attained  that  age.      In  this  case  the  contingent 
remainder  has  vested  during  the  continuance  of  the 
particular  estate.    But  if  there  should  be  no  son,  or 
if  the  son  should  not  have  attained  the  prescribed  age 
at  his  father's  death,the  remainder  will  fail  altogether  (i/) . 

(0  Stat.  10  k  11   Will.  III.  S.  k  S.  181 ;  lU  Burrows,  1896, 

c.  16.  2  Ch.  497  :  Re  WUnver's  Trusts, 

(u)  Doe  V.  Clarke,   2  H.   Bl.  1903,  2  Ch.   411  ;  cf.    FUlar  v. 

399,  3  R.  R.  480 :  Blackburn  v.  Gilbeij,  1905,  2  Ch.  301. 

Stables,  2  V.  &  B.  367,  13  R.  R.  (a;)  2  Preat.  Abst.  148. 

120;  Moggy.  Mogg,  1  Mer.  664,  (y)  Festingy.  Allen,12^tkW. 

15  R.  R.  185  ;  Trotcer  v.  Butts,  1  279,  6  Hare,  673.     See,  however 

w.R.p.  23 
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Exception 
made  by  Act 
of  1877. 


For  the  feudal  posBeBsion  will  then  immediately  on  the 
father's  decease,  revert,  for  want  of  another  owner,  to 
the  person  who  made  the  gift  in  right  of  his  reversion. 
And,  having  once  reverted,  it  cannot  now  belong  to  the 
son,  without  the  grant  to  him  of  some  fresh  estate  by 
means  of  some  other  conveyance.  An  Act  of  1877  (z), 
however,  now  saves  from  the  operation  of  this  rule  every 
contingent  remainder,  which  has  been  created  by  any 
instrument  executed  or  will  republished  on  or  after  the 
2nd  of  August,  1877,  and  which  would  have  been  valid, 
if  originally  created  as  a  shifting  use  or  executory  devise. 
For  such  contingent  remainders  shall  be  capable  of 
taking  effect,  notwithstanding  that  the  particular  estate 
determine  before  the  contingent  remainder  vests.  We 
will  defer  the  explanation  of  the  exact  point  of  this 
enactment,  until  we  have  seen  what  limitations  may 
take  effect  as  shifting  uses  or  executory  devises. 


Events  on 
which  a  con- 
tingent re- 
mainder may 
not  vest. 


A  contingent  remainder  cannot  be  made  to  vest  on 
any  event  which  is  illegal,  or  contra  bonos  mores  (a). 
Accordingly  no  such  remainder  can  be  given  to  a  child 
who  may  be  hereafter  bom  out  of  wedlock.  But  this 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of  con- 
tingent remainders.  It  is  rather  a  part  of  the  general 
policy  of  the  law  in  its  discouragement  of  vice.  In 
the  reports  of  Lord  Coke,  however,  a  rule  is  laid  doTvn 
of  which  it  may  be  useful  to  take  some  notice,  namely, 
that  the  event  on  which  a  remainder  is  to  depend  must 
be  a  common  possibility,  and  not  a  double  possibility,  or 


as  to  this  case,  Riley  v.  Oamett^ 
3  De  G.  &  S.  629 ;  Browne  v. 
BrowiUy  3  Sm.  &  GifiF.  568,  qy.  ? 
Re  Mid  Kent  Railway  AU,  1856, 
Ex  parte  Siyan^  John.  887 ; 
Holnies  V.  PrescoU,  10  Jiir.  N.  S. 
607,  12  \V.  R.  636 ;  Rhodes  v. 
Whitehead,  2  Dr.  &  Sm.  532; 
Price  v.  Ball,  L.  R.  5  Eq.  399  ; 
Pei-ceval  v.  Perceval,  L.  R.  9  Eq. 
386 ;    Re  Eddel    TrusU,   L.   R. 


11  Eq.  .*i69;  Brackenbury  v. 
Qihhons,  2  Ch.  D.  417  ;  Cunliffe 
v.  Braneker,  3  Ch.  D.  398. 

(s)  Stat.  40  &  41  Vict,  c  33 ; 
as  to  which  see  Williams  ou 
Seisin,  Appx.  B. 

(a)  Btodwell  v.  Edwards,  Cro. 
Eliz.  509;  Shepp.  Touch.  128, 
132;  Fearae  C.  R.  248—249; 
EgerUm  v.  Brownlotr,  4  H.  L. 
C.  1. 
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a  possibility  on  a  possibility,  which  the  law  will  not  Poasibilityon 

allow  (fc).   This  rule,  though  professed  to  be  founded  on  *  ^^^^  ^  ^  ^' 

former  precedents,  is  not  to  be  found  in  any  of  the  cases 

to  which  Lord  Coke  refers,  in  none  of  which  do  either 

of  the  expressions  "possibility  on  a  possibility,'*  or 

' '  double  possibility, "  occur.   It  appears  to  owe  its  origin 

to  the  mischievous  scholastic  logic  which  was  then  rife  Scholastic 

in  our  courts  of  law,  and  of  which  Lord  Coke  had  so  high    ^^^ 

an  opinion  that  he  deemed  a  knowledge  of  it  necessary  to 

a  complete  lawyer  (c).   The  doctrine  is  indeed  expressly 

introduced  on  the  authority  of  logic: — "as  the  logician 

saith,  ^potentia  est  duplex,  remota  et  propinqua*"  (d). 

This  logic,  so  soon  afterwards  demolished  by  Lord 

Bacon,  appears  to  have  left  behind  it  many  traces  of  its 

existence  in  our  law ;  and  perhaps  it  would  be  found  that 

some  of  these  artificial  and  technical  rules  which  have 

most  annoyed  the  judges  of  modern  times  (e)  owe  their 

origin  to  this  antiquated  system  of  endless  distinctions 

without  solid  differences.  To  show  how  little  of  practical 

benefit  could  ever  be  derived  from  the  distinction  between 

a  common  and  a  double  possibility,  let  us  take  one  of 

Lord  Coke's  examples  of  each.     He  tells  us  that  the  Examples  of 

chancethatamanandawoman,bothmarriedforfi/^eren^  doubiep<^f. 

persons,  shall  themselves  marry  one  another,  is  but  a  biiities. 

common  possibility  (/).  But  the  chance  that  a  married 

man  shall  have  a  son  named  Geoffrey  is  stated  to  be  a 

double  or  remote  possibility  (g).    Whereas  it  is  evident 

that  the  latter  event  is  at  least  quite  as  likely  to  happen 

as  the  former.    And  if  the  son  were  to  get  an  estate 

from  being  named  Geoffrey,  as  in  the  case  put,  there 

can  be  very  little  doubt  but  that  Geoffrey  would  be  the 

name  given  to  the  first  son  who  might  be  born  Qi). 

(6)  2  Rep.  61  a  ;  10  Rep.  50  b.  Hen.  VII.  10  b,  pi.  16. 

(c)  Preface  to  Co.  Litt.  p.  37.  ig)  2  Rep.  61  b. 

(d)  2  Rep.  51  a.  (h)  The  true  ground  of  the  de- 
{e)  Such  as  the  rule  in  Durri-  cision  in  the  old  case  (10  Edw.  III. 

jp<nr*sca8ej  4  Rep.  119.  45),  to  which  Lord  Coke  refers, 

(/)  10  Rep.   60  b ;  T.  B.  16      mras  no  doubt,  as  suggested  by 

23—2 
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The  expect- 
ant  owner  of 
a  contingent 
remainder 
may  be  now 
living. 
Example. 


Bespect  to  the  memory  of  Lord  Coke  has  long  kept  on 
foot  in  our  law  books  (?)  the  rule  that  a  possibility  on  a 
possibility  is  not  allowed  by  law  in  the  creation  of  con- 
tingent remainders.  But  the  authority  of  this  rule  has 
long  been  declining  (fc),  and  a  very  learned  judge,  now 
deceased,  declared  plainly  that  it  was  abolished  {I). 

But  although  the  doctrine  of  Lord  Coke,  that  there  can 
be  no  possibility  on  a  possibility,  has  ceased  to  govern 
the  creation  of  contingent  remainders,  there  are  yet  rules 
by  which  these  remainders  are  restrained  within  due 
bounds,  and  prevented  from  keeping  the  lands,  which  are 
subject  to  them,  for  too  long  a  period  beyond  the  reach  of 
alienation.  These  rules  are  closely  connected  with  the 
rule  introduced  to  effect  the  same  object  in  the  case  of 
executory  interests.  It  will  therefore  be  more  convenient 
to  postpone  their  consideration  until  some  explanation 
of  such  interests  has  been  given. 

Though  a  contingent  remainder  is  an  estate  which,  if 
it  arise,  must  arise  at  a  future  time,  and  will  then  belong 
to  some  future  owner,  yet  the  contingency  may  be  of 
such  a  kind,  that  the  future  expectant  owner  may  be  now 
living.    For  instance,  suppose  that  a  conveyance  be 


Mr.  Preston,  1  Prest.  Abst.  128, 
that  tlie  gift  was  made  to  Geoffrey 
the  son,  as  though  he  were  living, 
when  in  fact  there  was  then  no 
sucli  person.  And  see  Gray,  Rule 
against  Peqietuities  (Boston, 
1886),  81—83. 

(i)  2  Black.  Comm.  170 ; 
Feame  C.  R.  252. 

{k)  See  3i-d  Rep.  of  Real  Prop. 
Comm  1-8.  p.  29;  1  Prest.  Abst. 
128,  129. 

(Z)  Lord  St.  Leonards,  in  Cole 
V.  SeweU,  2  Conn.  &  Laws,  344, 
4  Dru.  &  Warr.  1,  82,  affirmed 
2  H.  L.  C.  186.  In  He  Frost,  43 
Ch.  D.  246,  253,  however,  Lord 
Justice  (then  Mr.  Justice)  Kay 
endeavoured  to  support  his  de- 
cision by  an  application  of  the 
rule  against  double  possibilities 
in  its  native  simplicity.     But  it 


is  respectfully  submitted  that  the 
language  used  in  this  case  is  open 
to  the  criticism  applied  by  fitr. 
Butler  (Feame  C.  R.  251  n.,  9th 
ed.)  to  Lord  Coke's  remarks ;  and 
that  the  other  ground,  on  which 
Lord  Justice  Kay  founded  his 
decision,  is  the  sounder.  This 
view  is  now  supported  by  the 
authority  of  Mr.  Justice  FarweU ; 
Jle  Ash/orth,  1905, 1  Ch.  535, 543. 
The  history  of  this  supposed  rule 
is  admirably  stated  in  Mr.  J.  C. 
Gray's  Rule  against  Perpetuities 
(Boston,  1886),  pp.  80—86,  135, 
139,  140.  It  is  there  shown  to 
be  a  conceit  of  Lord  Chief  Justice 
Popham*8,  which  was  repudiated 
by  Lord  Coke  himself  and  by 
Lord  Nottingham  ;  see  1  Rolle 
Rep.  321 ;  3  Ch.  Ca.  29. 
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made  to  A.  for  his  life,  and  if  C.  be  living  at  his  decease, 
then  to  B.  and  his  heirs.  Here  is  a  contingent  remainder, 
of  which  the  futare  expectant  owner  may  be  now  living. 
The  estate  of  B.  is  not  a  present  vested  estate,  kept  out 
of  possession  only  by  A.'s  prior  right  thereto.   Bat  it  is 
a  future  estate  not  to  commence,  either  in  possession  or 
in  interest,  till  A.'s  decease.   It  is  not  such  an  estate  as, 
according  to  our  definition  of  a  vested  remainder,  is 
always  ready  to  come  into  possession  whenever  A.'s 
estate  may  end ;  for,  if  A.  should  die  after  C,  B.  or 
his  heirs  can  take  nothing.     Still  B.,  though  he  has 
no  estate  during  A.'s  life,  has  yet  plainly  a  chance  of 
obtaining  one,  in  case  G.  should  survive.   This  chance 
in  law  is  called  a  possibility ;  and  a  possibility  of  this  A  possibility. 
kind  was  long  looked  upon  in  much  the  same  light  as  A  contingent 
a  condition  of  re-entry  was  regarded  (m),  having  been  ^^^  not'be 
inalienable  at  law,  and  not  to  be  conveyed  to  another  conveyed  by 
by  deed  of  grant.     A  fine  alone,  before  fines  were        ' 
abolished,  could  effectually  have  barred  a  contingent 
remainder  (n).   It  might,  however,  have  been  released ;  but  might  be 
that  is  to  say,  B.  might,  by  deed  of  release,  have  given  ^  ®*"   * 
up  his  interest  for  the  benefit  of  the  reversioner,  in  the 
same  manner  as  if  the  contingent  remainder  to  him  and 
his  heirs  had  never  been  limited  (o) ;  for  the  law,  whilst 
it  tolerated  conditions  of  re-entry  and  contingent  re- 
mainders, always  gladly  permitted  such  rights  to  be  got 
rid  of  by  release,  for  the  sake  of  preserving  unimpaired 
such  vested  estates  as  might  happen  to  be  subsisting. 
A  contingent  remainder  limited  to  a  living  person  and 
his  heirs  would  descend,  in  the  case  of  death  and  intestacy  wonld 
pending  the  happening  of  the  contingency , in  like  manner  descend. 
as  a  vested  remainder  ( j>) ;  it  was  devisable  by  will  under  Was  devis- 


able. 


(w)  Ante,  p.  829.  8  A.  &  E.  2. 

(m)  Fearne  C.    R.   865 ;  Helps  (o)  LavipeCs    case,     10     Rep. 

V.   Hereford,  2  B.  &  A.  242,  20  48  a,  b ;  Marks  v.  Marks,  1  Str. 

K   R.  416  ;  Doe  d.  Christmas  v.  132. 

Oliver,  10  B.  &  C.  181  ;  Doe  d.  {p)  AiUe,  p.  844. 
Lumley  v.  Earl  of  Searborotigh, 


858 


OF  INCORPOREAL  HEREDITAMENTS. 


Act,  1845. 


the  old  statutes  (q),  and  is  so  under  the  present  Wills 
Act  (r) ;  and  in  cases  of  death  after  the  year  1897,  it 
devolves  upon  the  deceased  owner's  personal  representa- 
tives in  trust,  subject  to  his  debts  («),  for  his  heir  or 
Was  assign-  devisee  (f).  It  was  also  the  rule  in  equity,  that  an 
a  em  equity,  assignment  agreed  for  a  valuable  consideration  to  be 
made  of  a  possibility  should  be  decreed  to  be  carried 
Real  Property  into  eflfect  (?0-  But  the  Eeal  Property  Act,  1845  (r), 
now  enacts,  that  a  contingent  interest,  and  a  possibility 
coupled  with  an  interest  (a;),  in  any  tenements  or 
hereditaments  of  any  tenure,  whether  the  object  of  the 
gift  or  Hmitation  of  such  interest  or  possibility  be  or 
be  not  ascertained,  may  be  disposed  of  by  deed  (y). 

The  circumstance  of  a  contingent  remainder  having 
been  so  long  inalienable  at  law,  was  a  curious  relic  of 
the  ancient  feudal  system.  This  system,  the  fountain  of 
our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  alienation.  Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  affection ;  and 
nothing  could  so  effectually  defeat  this  end  as  a  constant 
change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws  is  not 
to  set  out  with  the  notion  that  every  subject  of  property 
may  be  aliened  at  pleasure ;  and  then  to  endeavour  to 
explain  why  certain  kinds  of  property  cannot  be  aliened, 
or  can  be  aliened  only  in  some  modified  manner.  The 
law  itself  began  in  another  way.  When,  and  in  what 
manner,  different  kinds  of  property  gradually  became 


loalienable 
nature  of  a 
contingent 
remainder. 


Bare 

possibility. 


(q)  Jones  V.  Roe,  3  T.  R.  88, 
1  R.  R.  656  ;  Feanie  C.  R.  366,  ii. 

(r)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  8.  3  ;  Ingilby  v.  AmcoUs,  21 
Beav.  685. 

(s)  See  post,  Part  XL,  Cli.  iv. 

(0  Ante,  pp.  29,  57,  74,  84,  85, 
109,  181,  137,  183,  187,  202,  214, 
219,  262,  311,  320,  344. 

(u)  Fearne  C.  R.  560,  551 ;  see 
eases  cited,  ante,  p.  68,  n.  (Z). 

{v)  Stat.  8  &  9  V  ict.  c.  106,  s.  6. 

(x)  As  to  a  possibility  without 


an  interest  or  bare  possibility,  see 
ante,  p.  68,  n.  (I) ;  Clowes  v. 
Hilliard,  4  Ch.  D.  418  ;  Re  Par- 
sons,  45  Ch.  D,  51 ;  Re  FUen- 
borough,  1908,  1  Ch.  697. 

(y)  Every  such  disposition  if 
niado  by  a  married  woman,  was 
required  to  be  made  conformably 
to  the  provisions  of  the  Act  for 
the  abolition  of  lines  and  re- 
coveries ;  ani£,  p.  803.  See  now 
Re  Drummond  and  Daviess  Oon- 
tract,  1891, 1  Ch.  524. 
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subject  to  different  modes  of  aiienation  is  the- matter  to 
be  explained ;  and  this  explanation  we  have  endeavoured, 
in  proceeding,  as  far  as  possible  to  give.  But,  as  to 
such  interests  as  remained  inalienable,  the  reason  of 
their  being  so  was,  that  they  had  not  been  altered, 
but  remained  as  they  were.  The  statute  of  Quia 
emptores  (z)  expressly  permitted  the  alienation  of  lands 
and  tenements, — an  alienation  which  usage  had  already 
authorized;  and  ever  since  this  statute,  the  ownership 
of  an  estate  in  lands  (an  estate  tail  excepted)  has  involved 
in  it  an  undoubted  power  of  conferring  on  another  person 
the  same,  or,  perhaps  more  strictly,  a  similar  estate. 
But  a  contingent  remainder  is  no  estate :  it  is  merely 
a  chance  of  having  one;  and  the  reason  why  it  so 
long  remained  inalienable  at  law  was  simply  because 
it  had  never  been  thought  worth  while  to  make  it 
alienable. 

One  of  the  most  remarkable  incidents  of  a  contingent  Destruction 
remainder  was  its  liability  to  destruction,  by  the  sudden  rema?nderer*^ 
determination  of  the  particular  estate  upon  which  it 
depended.     This  liability  was  removed  by  the  Beal  Liability  to 
Property  Act,  1845  (a) :  it  was,  in  effect,  no  more  than  n^^rlraioved. 
a  strict  application  of  the  general  rule,  required  to  be 
observed  bx  the  creation  of  contingent  remainders,  that 
the  freehold  must  never  be  left  without  an  owner.   For 
if,  after  the  determination  of  the  particular  estate,  the 
contingent  remainder  might  still,  at  some  future  time, 
have  become  a  vested  estate,  the  freehold  would,  until 
such  time,  have  remained  undisposed  of,  contrary  to  the 
principles  of  the  law  before  explained  {b) .  Thus,  suppose  Example. 
lands  to  have  been  given  to  A.,  a  bachelor,  for  his  life,  and 
after  his  decease  to  his  eldest  son  and  the  heirs  of  his 
body,  and,  in  default  of  such  issue,  to  B.  and  his  heirs. 
In  this  case,  A.  would  have  had  a  vested  estate  for  his 

(z)  18  Edw.  I.  c.  1  ;  afUe,  p.  72.      c  76,  s.  8,  to  the  same  eflFect. 
(a)  Stat.   8  &  9  Vict.  c.   106,  (6)  AnU,  p.  351  sq. 

a.  8,  ropealing  atat.  7  &  8  Vict. 
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Forfeiture  of 
life  estate. 


A  right  of 
entry  would 
have  sap- 
ported  a 
contingent 
remainder. 


life  in  possession.  There  would  have  been  a  contingent 
remainder  in  tail  to  his  eldest  son,  which  would  have 
become  a  vested  estate  tail  in  such  son  the  moment  he 
was  born,  or  rather  begotten ;  and  B.  would  have  had  a 
vested  estate  in  fee  simple  in  remainder.  Now,  suppose 
that,  before  A.  had  any  son,  the  particular  estate  for 
life  belonging  to  A.,  which  supported  the  contingent 
remainder  to  his  eldest  son,  should  suddenly  have 
determined  during  A/s  life,  B/s  estate  would  then  have 
become  an  estate  in  fee  simple  in  possession.  There 
must  be  some  owner  of  the  freehold ;  and  B.,  being 
next  entitled,  would  have  taken  possession.  When  his 
estate  once  became  an  estate  in  possession,  the  prior 
remainder  to  the  eldest  son  of  A.  was  for  ever  excluded. 
For,  by  the  terms  of  the  gift,  if  the  estate  of  the  eldest 
son  was  to  come  into  possession  at  all,  it  must  have 
come  in  before  the  estate  of  B.  A  forfeiture  by  A.  of 
his  life  estate,  before  the  birth  of  a  son,  would  therefore 
at  once  have  destroyed  the  contingent  remainder  by 
letting  into  possession  the  subsequent  estate  of  B.(c). 

The  determination  of  the  estate  of  A.  was,  however, 
in  order  to  effect  the  destruction  of  the  contingent 
remainder,  required  to  be  such  a  determination  as 
would  put  an  end  to  his  right  to  the  freehold  or  feudal 
possession.  Thus,  if  A.  had  been  forcibly  ejected  from 
the  lands,  his  right  of  entry  would  still  have  been  suffi- 
cient to  preserve  the  contingent  remainder ;  and,  if  he 
should  have  died  whilst  so  out  of  possession,  the 
contingent  remainder  might  still  have  taken  effect. 
For,  so  long  as  A.'s  feudal  possession,  or  his  right 
thereto,  continues,  so  long,  in  the  eye  of  the  law,  does 
his  estate  last  {d). 

It  is  a  rule  of  law,  that  *'  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same 


(c)  Fearne    C.     R.     317:    see 
Ihe  d.  Daviet  v.  Oatacref  6  Bing. 


N.  C.  609. 

{d)  Fearne  C.  B.  286. 
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person,  without  any  intermediate  estate,  the  less  is 
immediately  annihilated  ;  or,  in  the  law  phrase,  is  said 
to  be  merged,  that  is,  sunk  or  drowned  in  the  greater  "(e).  Merger. 
From  the  operation  of  this  rule,  an  estate  tail  is  pre- 
served by  the  eflfectof  the  statute  De  donis'if).  Thus, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such  estate 
tail  by  failure  of  his  own  issue.  But  with  regard  to 
other  estates,  the  larger  will  swallow  up  the  smaller  ; 
and  the  intervention  of  a  contingent  remainder  which, 
while  contingent,  is  not  an  estate,  will  not  prevent  the 
application  of  the  rule.  Accordingly,  if  in  the  case 
above  given  A.  should  have  purchased  B.'s  remainder 
in  fee,  and  should  have  obtained  a  conveyance  of  it  to 
himself,  before  the  birth  of  a  son,  the  contingent  re- 
mainder to  his  son  would  have  been  destroyed.  For  in 
such  a  case,  A.  would  have  had  an  estate  for  his  own 
life^  and  also  by  his  purchase,  an  immediate  vested 
estate  in  fee  simple  in  remainder  expectant  on  his  own 
decease ;  there  being,  therefore,  no  vested  estate  inter- 
vening, a  merger  would  have  taken  place  of  the  life 
estate  in  the  remainder  in  fee.  The  possession  of 
the  estate  in  fee  simple  would  have  been  accelerated, 
and  would  have  immediately  taken  place,  and  thus  a 
destruction  would  have  been  effected  of  the  contingent 
remainder  (^),  which  couldneverafterwardshave  become 
a  vested  estate  :  for,  were  it  to  have  become  vested,  it 
must  have  taken  possession  subsequently  to  the  re- 
mainder in  fee  simple ;  but  this  it  could  not  do,  both  by 
the  terms  of  the  gift,  and  also  by  the  very  nature  of  a  re- 
mainder in  fee  simple,  which  can  never  have  a  remainder 
after  it.  In  the  same  manner  the  sale  by  A.  to  B.  of 
the  life  estate  of  A.,  called  in  law  a  sun^ender  of  the  Surrender  of 
life  estate,  before  the  birth  of  a  son,  would  have  ^i^eiifeesute. 

(e)  2  Black  Comm.  177.  p.  93. 

(/)  Stat.  13  Edw.  I.  c.  1 ;  attU,  ig)  Feanie  G.  R.  340. 
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accelerated  the  poBsession  of  the  remainder  in  fee  simple 
by  giving  to  B.  an  uninterrupted  estate  in  fee  simple  in 
possession  ;  and  the  contingent  remainder  would  conse- 
quently have  been  destroyed  (A).  The  same  effect  would 
have  been  produced  by  A.  and  B.  both  conveying  their 
estates  to  a  third  person,  C,  before  the  birth  of  a  son  of 
A.  The  only  estates  then  existing  in  the  land  would 
have  been  the  life  estate  of  A.  and  the  remainder  in  fee 
of  B.  C,  therefore,  by  acquiring  both  these  estates, 
would  have  obtained  an  estate  in  fee  simple  in  posses- 
sion ;  on  which  no  remainder  could  depend  (i)«  Bat 
Real  Property  the  Beal  Property  Act,  1845  (A:)>  altered  ihe  law  in  all 
Act,  1846.  these  cases ;  for,  whilst  the  principles  of  law  on  which 
they  proceeded  were  not  expressly  abolished,  it  was 
nevertheless  ^Dttcted  (0,  that  a  contingent  remainder 
shall  be,  and  if  created  before  the  passing  of  the  Act, 
shall  be  deemed  to  have  been,  capable  of  taking  effect, 
notwithstanding  the  determination  by  forfeiture,  sur- 
render, or  merger  of  any  preceding  estate  of  freehold,  in 
the  same  manner  in  all  respects  as  if  such  determination 
had  not  happened.  This  Act,  it  will  be  observed, 
applies  only  to  the  three  cases  of  forfeiture,  surrender 
or  merger  of  the  particular  estate.  If,  at  the  time 
when  the  particular  estate  would  naturally  haveexpired, 
the  contingent  remainder  be  not  ready  to  come  into 
immediate  possession,  it  will  still  fail  as  before  (m), 
except  in  the  cases  provided  for  by  the  Act  of  1877  to 
amend  the  law  as  to  contingent  remainders  (??). 

The  disastrous  consequences  which  would  have  re- 
sulted from  the  destruction  of  the  contingent  remainder, 
in  such  a  case  as  that  we  have  just  given,  were  obviated 

(/i)  FeaiTie  0.  R.  318.  {t)  Sect.  8. 

(i)  Feame  C.  R.  822,  n.  :  Nod  (m)  Price  v.  ffall,  L.  R.  5  Eq. 

V.  Bewley,  3  Sim.  103 ;  Egerton  899  :  Perceval  v.  Perceval^  L.  R. 

V.  Massey,  3  C.  B.  N.  S.  338.  9  Eq.  386. 


(k)  Stat.   8  &  9  Vict.  c.  106,  (n)  Stet.  40  &  41  Vict,  c.  33 ; 

repealing  stat.  7  &  8  Vict.  c.  76,       ante,  p.  354. 
8.  8,  to  the  same  effect. 
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in  practice  by  means  of  the  interposition  of  a  vested 

estate  between  the  estates  of  A.  and  B.    We  have 

seen  (o)  that  an  estate  for  the  life  of  A.,  to  take  effect 

in  possession  after  the  determination,  by  forfeiture  or 

otherwise  of  A.'s  life  interest,  is  not  a  contingent,  bat 

a  vested  estate  in  remainder.    It  is  a  present  existing 

estate,  always  ready,  so  long  as  it  lasts,  to  come  into 

possession  the  moment  the  prior   estate  determines. 

The  plan,  therefore,  adopted  for  the  preservation  of  Trustees  to 

contingent  remainders  to  the  children  of  a  tenant  for  P^'^serve 

°  .  contingent 

life  was  to  give  an  estate,  after  the  determination  by  remainders. 
any  means  of  the  tenant's  life  interest,  to  certain  per- 
sons and  their  heirs  during  his  life,  as  trustees  for 
preserving  the  contingent  remainders ;  for  which  pur- 
pose they  were  to  enter  on  the  premises,  should  occasion 
require  ;  but  should  such  entry  be  necessary,  they  were 
nevertheless  to  permit  the  tenant  for  life  to  receive  the 
rents  and  profits  during  the  rest  of  his  life.  These 
trustees  were  prevented  by  the  Court  of  Chancery  from 
parting  -with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  which  their 
estate  supported  (p).  And,  so  long  as  their  estate  con- 
tinued, it  is  evident  that  there  existed,  prior  to  the 
birth  of  any  son,  three  vested  estates  in  the  land; 
namely,  the  estate  of  A.  the  tenant  for  life,  the  estate 
in  remainder  of  the  trustees  during  his  life,  and  the 
estate  in  fee  simple  in  remainder,  belonging,  in  the 
case  we  have  supposed,  to  B.  and  his  heirs.  This 
vested  estate  of  the  trustees,  interposed  between  the 
estates  of  A.  and  B.,  prevented  their  union,  and  con- 
sequently prevented  the  remainder  in  fee  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were  faithful  to 
their  trust,  so  long  as  A.  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  until 

(o)  Anlfi,  p.  350.  678  ;  Fearne  C.  R.  326 

ip)  Mansell  v.  Maiiaell,  2  P.W. 
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a  8on  was  born  to  take  it :  and  the  destruction  of  the 
contingent  remainder  in  his  favour  was  accordingly 
prevented.  But  now  that  contingent  remainders  can 
no  longer  be  destroyed,  of  course  there  is  no  occasion 
for  trustees  to  preserve  them  (q). 

Trust  estates.  In  a  former  part  of  this  volume  we  have  spoken  of 
equitable  or  trust  estates  (r).  In  these  cases  the  whole 
estate  at  law  belongs  to  trustees,  who  are  accountable 
in  equity  t6  their  cestui-que-trusts,  the  beneficial 
owners.  As  equity  follows  the  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and  re- 
mainder, in  the  same  manner  as  an  estate  at  law. 
Contingent  remainders  may  also  be  limited  of  trust 


To  A/a  first 
and  other 
sons  in  tail 


To  A.  for 
life. 


To  trustees 
during  his  life 
to  preserve 
contingent 
remainders. 


iq)  The  following  extract  from 
a  modern  settlement,  of  a  date 
previous  to  1845,  will  explain  the 
plan  which  used  to  be  adopted. 
The  lands  were  convej-ed  to  the 
trustees  and  their  heirs,  to  the 
uses  declared  by  the  settlement ; 
by  which  conveyance  the  trustees 
took  no  permanent  estate  at  all, 
as  has  been  explained  (ante, 
p.  172),  but  the  seisin  was  at 
once  transferred  to  those  to 
whose  use  estates  were  limited. 
Some  of  these  estates  were  as 
follows : — 

"To  the  use  of  the  said  A. 
"and  his  assigns  for  and  during 
"the  tenn  of  his  natural  life 
"without  impeachment  of  waste 
"and  from  and  immediately 
"  after  the  detenninatiou  of  that 
"estate  by  forfeiture  or  other- 
"  wise  in  the  lifetime  of  the  said 
"A.  To  the  use  of  the  said 
"  (trustees)  their  heira  and  assigns 
"during  the  life  of  the  said  A. 
"  In  trast  to  preserve  the  con- 
"  tingent  uses  and  estates  here- 
"inafter  limited  from  being 
"defeated  or  destroyed  and  for 
"that  purpose  to  make  entries 
' '  and  bring  actions  as  occasion 
"  may  require    But  nevertlieless 


*'  to  permit  the  said  A.  and  bis 
"assigns  to  receive  the  rents 
"issues  and  profits  of  the  said 
"  lands  hereditaments  and  pre- 
"  niises  during  his  life  And 
"from  and  immediately  after 
*  *  the  decease  of  the  said  A.  •  To 
"tJie  use  of  the  first  son  of  the 
"  said  A.  and  of  the  heirs  of  the 
"body  of  such  first  son  lawfaliy 
"issuing  and  in  default  of  such 
'  *  issue  To  the  use  of  the  second 
*'  third  fourth  fifth  and  all  and 
"eveiy  other  son  and  sons  of 
"the  said  A.  severally  succes- 
"sively  and  in  remainder  one 
"after  another  as  they  shall  he 
"  in  seniority  of  age  and  priority 
"of  birth  and  of  the  several  and 
"respective  heirs  of  the  body 
"and  bodies  of  all  and  every 
"such  son  and  sons  lawfully 
"  issuing  the  elder  of  such  sons 
"and  the  heirs  of  his  body 
"  issuing  being  always  to  be  pre- 
"ferred  to  and  to  take  before 
"the  younger  of  such  sons  and 
"  the  heirs  of  his  and  their  body 
"and  respective  bodies  issnins 
"And  in  default  of  such  issne 
kc.  Then  follow  the  other  re- 
mainders. 

(r)  Ants,  p.  177  sq. 
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estates.  But  between  such  contingent  remainders  and  Contingent 
contingent  remainders  of  estates  at  law,  there  was  trSt^^taSs 
always  this  difference,  that  whilst  the  latter  were  de-  ^^^  ^J^^ 
structible,  the  former  were  not  («).  The  destruction  of 
a  contingent  remaindc^r  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rule,  which 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder.  - 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  (t).  And,  as  the  destruction 
of  contingent  remainders  at  law  defeated,  when  it  hap- 
pened, the  intention  of  those  who  created  them,  equity 
did  not  so  far  follow  the  law  as  to  introduce  into  its 
system  a  similar  destruction  of  contingent  remainders 
of  trust  estates.  It  rather  compelled  the  trustees  con- 
tinually to  observe  the  intention  of  those  whose  wishes 
they  bad  undertaken  to  execute.  Accordingly,  if  a  con- 
veyance had  been  made  unto  and  to  the  use  of  k.  and 
his  heirs  in  trust  for  B.  for  life,  and  after  his  decease 
in  trust  for  his  first  and  other  sons  successively  in 
tail, — ^here  the  whole  legal  estate  would  have  been 
vested  in  A.,  and  no  act  that  B.  could  have  done,  nor 
any  event  which  might  have  happened  to  his  equitable 
estate,  before  its  natural  termination,  could  have 
destroyed  the  contingent  remainder  directed  to  be 
held  by  A.  or  his  heirs  in  trust  for  the  eldest  son. 

(»)  Fearne  C.  R.  321.  AstUy  v.  Micklethwail,  15  Ch.  D. 

It)  See    Chapman    v.    Blutsett,  50  ;  Abbissv,  Bumey,  17  Ch.  D. 

Ca.  t.  Talb.  146,   151 ;  Hopkins  211. 
V.  HopkinB,  Ca.  t.  Talb.  52  n.  ; 
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CHAPTER  III. 


OF  AN  EXECUTORY  INTEREST. 


Executory 

interests  arise 
of  their  own 
strength. 


Contingent  remainders  are  future  estates,  which,  as 
we  have  seen  (a),  were  continually  liable,  at  common 
law,  until  they  actually  existed  as  estates,  to  be 
[destroyed  altogether;  executory  interests,  on  the  other 
hand,  are  future  estates,  which  in  their  nature  are 
indestructible  (b).  They  arise,  when  their  time  comes, 
as  of  their  own  inherent  strength  ;  they  depend  not  for 
protection  on  any  prior  estates,  but  on  the  contrary, 
they  themselves  often  put  an  end  to  any  prior  estates, 
which  may  be  subsisting.  It  is  proposed,  in  the  pre- 
sent chapter,  to  consider  the  means  by  which  these 
future  estates  may  by  created ;  and,  in  the  next,  to 
treat  of  the  time  fixed  by  the  law,  within  which  they 
must  arise,  and  beyond  which  they  cannot  be  made  to 
commence.  We  shall  then  be  enabled  to  revert  to  the 
rules,  which  prevent  the  settlement  of  property  in 
perpetuity  by  a  series  of  contingent  remainders. 


1.  Executory  interests  may  now  be  created  in  two 
ways — under  the  Statute  of  Uses  (c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 


(a)  Ante,  p.  859  sq, 

ih)  Fearue  C.  R.  418.  Before 
fines  Avere  abolished,  it  was  a 
matter  of  doubt  whetlier  a  fine 
would  not  bar  an  executory  in- 
terest, in  case  of  non-claim  for 
five  years  after  a  right  of  entry 
had  arisen  under  the  executory 
interest ;  JRomilly  v.  James,  6 
Taunt.  263 ;  see  ante,  pp.  71,  n., 


98.  Executory  interests  subse- 
quent to,  or  in  defeazance  of  an 
estate  tail,  may  also  be  barred 
in  the  same  manner,  and  by  tlie 
same  means,  as  remainders  ex« 
pectant  on  the  determination  of 
the  estate  tail ;  Feame  C.  R. 
428  ;  Milhaiik  v.  Vane,  1893,  3 
Ch.  79. 
(c)  SUt.  27  Hen.  VIII.  c.  10. 
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are  called  springing  or  shifting  uses.    We  have  seen  (d)  Springing 

that,  previously  to  the  passing  of  this  statute,  the  tise  J^®  *  *°* 

of  land  was  under  the  sole  jurisdiction  of  the  Court  of  Executory 

Chancery,  as  trusts  were  afterwards.    In  the  exercise  ^^    ., 

-^ '  anciently 

of  this  jurisdiction  it  would  seem  that  the  Court  of  allowed  by 

Chancery,  rather  than  disappoint   the  intentions  of  chanoery.^ 
parties,  gave  validity  to  such  interests  of  a  future  or 
executory  nature,  as  were  occasionally  created  in  the 
disposition  of  the  use  (e).    For  instance,  if  a  feoffment 
had  been  made  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs  from  to-morrow,  the  Court  would,  it  seems, 
have  enforced  the  use  in  favour  of  B.  notwithstanding 
Uittt,  by  the  rules  of  law,  the  estate  of  B.  would  have 
been  void  (/) .  Here  we  have  an  instance  of  an  executory  \ 
interest  in  the  shape  of  a  springing  use,  giving  to  B.  a 
future  estate  arising  on  the  morrow  of  its  own  strength, 
depending  on  no  prior  estate,  and  therefore  not  liable  to 
be  destroyed  by  its  prop  falling.   When  the  Statute  of'  The  statute 
Uses  (g)  was  passed,  the  jurisdiction  of  the  Court  of  ^     ^^* 
Chancery  over  uses  was  at  once  annihilated.   But  uses 
in  becoming,  by  virtue  of  the  statute,  estates  at  law, 
brought  with  them  into  the  courts  of  law  many  of  the 
attributes,  which  they  had  before  possessed  while  sub- 
jects of  the  Court  of  Chancery.   Amongst  others  which  Executory 
remained  untouched,  was  this  capability  of  being  dis-  aU^wed. 
posed  of  in  such  a  way  as  to  create  executory  interests. 
The  legal  seisin  or  possession  of  lands  became  then,  for 
the  first  time,  disposable  without  the  observance  of  the 
formalities  previously  required  (h)  ;  and,  amongst  the 
dispositions  allowed,  were  these  executory  interests,  in 
which  the  legal  seisin  is  shifted  about  from  one  person 
to  another,  at  the  mercy  of  the  springing  uses,  to  which 
the  seisin  has  been  indissolubly  united  by  the  Act  of 


Cd)  AnU,  pp.  168-170.  fe)  27  Hen.  VIII.  c.  10;  a^Ue, 

(e)  Batl.  n.  (a)  to  Feame  C.  R.  p.  170. 

S84.  (h)  See  ante,  pp.  173, 197—200. 
(/)  AnUy  p.  352. 
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Parliament :  accordingly  it  now  happens  that  by  means 
of  usee,  the  legal  seisin  or  possession  of  lands  may  be 
shifted  from  one  person  to  another  in  an  endless  variety 
of  ways.     We  have  seen  (i),  that  a  conveyance  to  B. 
and  his  heirs  to  hold  from  to-morrow  is  absolutely  void. 
Bat  by  means  of  shifting  uses,  the  desired  result  may 
be  accomplished ;  for,  an  estate 'may  be  conveyed  to  A. 
,  and  his  heirs,  to  the  use  of  the  conveying  party  and  his 
heirs  until  to-morrow,  and  then  to  the  use  of  B.  and  his 
Example :—  I  heirs.    A  very  common  instance  of  such  a  shifting  use 
A°«mdhi8^^  ;  occurs  in  an  ordinary  marriage  settlement  of  lands, 
heirs  until  a  j  Supposing  A.  to  be  the  settlor,  the  lands  are  then  con- 
Stertbe'  *°  '  veyed  by  him,  by  a  settlement  executed  a  day  or  two 
marriage,  to     before  the  marriage,  to  the  trustees  (say  B.  and  C. 
land  their  heirs)  ''  to  the  use  of  A.  and  his  heirs  until 
■the  intended  marriage  shall  be  solemnized,  and  from 
jand  immediately  after  the  solemnization  thereof,"  to 
[the  uses  agreed  on ;  for  example  to  the  use  of  D.,  the 
j  intended  husband,  and  his  assigns  for  his  life,  and  so 
j  on  {k).  Here  B.  and  G.  take  no  permanent  estate  at  all, 
I  as  we  have  already  seen  (I),  A.  continues  as  he  was,  a 
tenant  in  fee  simple  until  the  marriage ;  and  if  the 
marriage  should  never  happen,  his  estate  in  fee  simple 
will  continue  with  him  untouched.     But,  the  moment 
the  marriage  takes  place, — without  any  further  thought 
or  care  of  the  parties, — the  seisin  or  possession  of  the 
lands  shifts  away  from  A.  to  vest  in  D.,  the  intended 
husband,  for  his  life  according  to  the  disposition  made 
by  the  settlement.    After  the  execution  of  the  settle- 
ment, and  until  the  marriage  takes  place,  the  interest 
of  all  the  parties,  except  the  settlor,  is  future,  and  con- 
tingent also  on  the  event  of  the  marriage.   But  the  life 
estate  of  D.,  the  intended  husband,  is  not  an  interest  of 
the  kind  called  a  contingent  remainder.   For,  the  estate 
which  precedes  it,  namely,  that  of  A.,  is  an  estate  in  fee 

(i)  AiUe,  p.  352.  given  in  Part  VI.,  post. 

{k)  See  the  form  of  Bettlement  (l)  AiUe,  pp.  173,  204,  205. 
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simple,  after  which  no  remainder  can  be  limited.  The 
use  to  D.  for  his  life  springs  up  on  the  marriage  taking 
place,  and  puts  an  end  at  once  and  for  ever  to  the 
estate  in  fee  simple  which  belonged  to  A.  Here,  then, 
is  the  destruction  of  one  estate,  and  the  substitution  of 
another.  The  possession  of  A.  is  wrested  from  him  by 
the  use  to  D.,  instead  of  D.'s  estate  waiting  till  A.'s 
possession  is  over,  as  it  must  have  done  had  it  been 
merely  a  remainder.  Another  instance  of  the  applica- 
tion of  a  shifting  use  occurs  in  those  cases  in  which  it 
is  wished  that  any  person  who  shall  become  entitled 
under  the  settlement  shall  take  the  name  and  arms  of 
the  settlor.  In  such  a  case,  the  intention  of  the  settlor 
is  enforced  by  means  of  a  shifting  clause,  under  which, 
if  the  party  for  the  time  being  entitled  should  refuse 
or  neglect,  within  a  definite  time,  to  assume  the  name 
and  bear  the  arms,  the  lands  will  shift  away  from  him, 
and  vest  in  the  person  next  entitled  in  remainder. 


Another 
instance. 


Name  and 
arms. 


From  the  above  examples,  an  idea  may  be  formed  ^ 
of  the  shifts  and  devices  which  can  now  be  effected  in 
settlements  of  land,  by  means  of  springing  and  shifting 
uses.  By  means  of  a  use,  a  future  estate  may  be  made 
to  spring  up  with  certainty  at  a  given  time.  It  may  be 
thought,  therefore,  that  contingent  remainders,  having 
until  recently  been  destructible,  would  never  have  been 
made  use  of  in  modern  conveyancing,  but  that  every- 
thing would  have  been  made  to  assume  the  shape  of  an 
executory  interest.  This,  however,  is  not  the  case. 
For,  in  many  instances,  future  estates  are  necessarily 
required  to  wait  for  the  regular  expiration  of  those 
which  precede  them ;  and,  when  this  is  the  case,  no 
art  or  device  can  prevent  such  estates  from  being  what 
they  are,  contingent  remainders.  The  only  thing  that 
could  formerly  be  done,  was  to  take  care  for  their  preser- 
vation, by  means  of  trustees  for  that  purpose.  For,  the  |No  limitation 
law,  having  been  acquainted  with  remainders  long  before  (^^^^^^ 


W.R.P. 


24 


shifting  use 
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which  can  be  ^^uses  were  introduced  into  it,  will  never  construe  any 
re^Sde"  *    limitation  to  be  a  springing  or  shifting  use,  which,  by 

'  any  fair  interpretation,  can  be  regarded  as  a  remainder, 

whether  vested  or  contingent  (?«). 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in  con- 
sequence of  the  supposed  necessity  that  there  should, 
at  the  time  of  the  happening  of  the  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  to 
the  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  until  a  marriage  or  other  event,  and  afterwards 
to  the  use  of  G.  and  his  heirs,  it  was  said  that  the  use 
was  executed  in  Ai  and  his  heirs  by  the  statute,  and 
that  as  this  use  wcfs  co-extensive  with  the  seisin  of  £., 
£.  could  have  no  actual  seisin  remaining  in  him.  The 
event  now  happens.  Who  is  seised  to  the  use  of  G.  ? 
In  answer  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  £.,  and  that  on  the  event  happening 
he  becomes  seised  to  the  use  of  G.  And  to  support  this 
doctrine  it  was  further  held  that  meantime  a  possibility 
of  seisin,  or  scintilla  juris,  remained  vested  in  B.  But 
this  doctrine,  though  strenuously  maintained  in  theory, 
was  never  attended  to  in  practice.  And  in  modern 
times  the  opinion  contended  for  by  Lord  St.  Leonards 
was  generally  adopted,  that  in  fact  no  scintilla  whatever 
remained  in  B.,  but  that  he  was,  by  force  of  the  statute, 
immediately  divested  of  all  estate,  and  that  the  uses 
thenceforward  took  effect  as  legal  estates  according 
to  their  limitations,  by  relation  to  the  original  seisin 
momentarily  vested  in  B.  (n).  Finally  an  Act  of  1860 
declared  the   law  to    be  -in    accordance   with   Lord 


Scintilla 
juris. 


Now 
abolished. 


(m)  Fearne  C.  R.  886—895, 
526 ;  Ihe  d.  Harris  v,  HoweU, 
10  B.  &  C.  191,  197  ;  1  Prest. 
Abst  180.  See  ife  Lechmere  and 
Lloyd,  18  Ch.  D.  524 ;  Dean  y. 


Dean,  1891,  8  Ch.  150  ;  Syme9  r. 
SyrMS,    1896,    1    Ch.    272;    Be 
WrigfUvm,  1904,  2  Ch.  95. 
(n)  Sugd.  Pow.  19. 
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St.  Leonards's  opinion,    and  gravely  abolished  the 
existence  of  scintiUa  juris  (o). 

One  of  the  most  convenient  and  useful  applications  Powers, 
of  springing  uses  occurs  in  the  case  of  poivers,  which 
are  methods  of  causing  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  person  (;>) : 
— Thus,  lands  may  be  conveyed  to  A.  and  his  heirs  Example, 
to  such  uses  as  B.  shall,  by  any  deed  or  by  his  will, 
appoint,  and  in  default  of  and  until  any  such  appoint- 
ment to  the  use  of  G.  and  his  heirs,  ^r  to  any  other 
.  uses^  These  uses  will  accordingly  confer  vested  estates 
on  C.,or  the  parties  having  them,  subject  to  be  divested 
or  destroyed  at  any  time  by  B.  exercising  his  power 
of  appointment.  Here  B.,  though  not  owner  of  the 
property,  has  yet  the  power  at  any  time,  at  once  to 
dispose  of  it  by  executing  a  deed ;  and  if  he  should 
please  to  appoint  it  to  the  use  of  himself  and  his  heirs, 
he  is  at  perfect  liberty  so  to  do ;  or  by  virtue  of  his 
power,  he  may  dispose  of  it  by  his  will.  Such  a  power 
of  appointment  is  evidently  a  privilege  of  great  value ; 
it  is  nearly  as  good  as  ownership ;  and  it  has  accord- 
ingly been  made  to  share  the  liabilities  of  ownership. 
Thus,  under  the  Judgments  Act,  1888,  the  sheriff  may  Creditor' 
deliver  execution  under  the  writ  of  elegit  of  all  here-  "^^**' 
ditaments,  over  which  a  judgment  debtor  shall  at  the 
time  of  the  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power  which  he  might,  without  the  assent 


(o)  Stat.  23  k  24  Vict.  c.  88, 
s.  7,  which  provides  that  where 
by  any  instrument  any  heredita- 
ments have  been  or  shall  bo 
limited  to  uses,  all  uses  there- 
under, whether  expressed  or  im- 
plied by  law,  and  whether  imme- 
diate or  future,  or  contingent  or 
executory,  or  to  be  declared  under 
any  power  therein  contained, 
shall  take  effect  when  and  as 
they  arise,  by  force  of  and  by 
relation  to  the  estate  and  seisin 
originally  vested  in  the  person 


seised  to  the  uses ;  and  the 
continued  existence  in  him  or 
elsewhere  of  any  seisin  to  uses 
or  scintilla  Juris  shall  not  be 
deemed  necessary  for  the  support 
of,  or  to  give  effect  to,  future  or 
contingent  or  executory  uses; 
nor  shall  any  such  seisin  to  uses 
or  scintiUa  juris  be  deemed  to 
be  suspended,  or  to  remain  or  to 
subsist  in  him  or  elsewhere. 

( «)  See  Co.  Litt.  271  b,  n.  (1), 
VIL   !• 
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of  any  other  person,  exercise  for  his  own  benefit  (g). 
Bankruptcy.  And  by  the  Bankruptcy  Act,  1888,  the  trustee  for  the 
creditors  of  any  person  becoming  bankrupt  may  exercise, 
for  the  benefit  of  his  creditors,  all  powers  (except  the 
right  of  nomination  to  a  vacant  ecclesiastical  benefice) 
which  might  have  been  exercised  by  the  bankrupt  for 
his  own  benefit  at  the  commencement  of  his  bankruptcy 
or  before  his  discharge  (r).  So  that,  in  the  example 
we  have  taken,  the  estate  of  G.  is  liable  to  be  defeated 
by  any  judgment  creditor  of  B.  taking  the  lands  in 
execution,  or  in  the  event  of  B.'s  bankruptcy,  as  well  as 
by  an  appointment  made  by  B.  But  if  B.  should  die 
before  the  lands  have  been  aflfected  by  any  judgment 
against  him  («),  and  without  having  been  bankrupt  or 
having  made  any  appointment  by  deed  or  will,  C.  will 
become  indefeasibly  entitled  to  the  lands  ;  which  will  be 
no  longer  subject  toB.'s  debts(<).  If,  however,  B.  should 
exercise  the  power  by  deed  or  will  in  favour  of  a  volun- 
teer (or  person  not  claiming  for  valuable  considera- 
tion (m)  ),  he  will  be  considered  to  have  made  the  lands 
his  own  ;  and  they  will  therefore  be  liable  to  satisfy  all 
his  debts  after  his  death,  but  not  until  all  his  other 
property  has  been  exhausted  (t;).  Where  a  general 
power  of  appointment  is  exercisable  by  will  only,  the 
property  subject  thereto  cannot  be  taken  under  any 
execution  against  the  donee  of  the  power ;  and  the 
power  remains  exercisable  by  him,  notwithstanding 

(q)  Stat.   1  &  2  Vict.  c.  110,  former    Acts    gave     a     similar 

8.  11;  anUf  p.  264.     By  sect.  18,  power  to  the    assignees  of  the 

judgments    were    also    made    a  bankrupt ;  see  stats.  6  Geo.  IV. 

charge    on    such  hereditaments:  c.  16,  s.  77  ;  12  &  18  Vict.  c.  106, 

but  the  effect  of  the  Act  in  this  s.  147. 

respect  has  been  modified  by  later  («)  See  ante,  pp.  265 — 269. 

Acts  of  1860,   1864,    1888,  and  (t)  Holmes  v.    CoghUl,  7  Ves. 

1900,  in  the  manner  explained  in  499,  12  Yes.  206. 

the  chapter  on  Creditors'  Rights  ;  (u)  A^ite,  p.  78. 

ajite,  pp.  265—269.  {v)  Sug.    Pow.    474  ;   Fleming 

(r)  Stat.  46  &  47  Vict.  c.  52,  t.  Buchanan,  3  De  G.  M.  k  G. 

ss.  44,  56  ;  NicTiols  to  Nixey,  29  976  ;  Be^us  v.   LawUy,    1903, 

Ch.  D.  1006.     Stat.  82  k  33  Vict.  A.  C.  411 ;  ante,  p.    214,  n.  [j) ; 

c.  71,  ss.  15,  par.  (4).  25,  pftr.  (6),  see  JVilliams  v.  miliams,  1900, 

were  to    the   same   effect.    The  1  Ch»  152,  sed  qimt*e. 
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his  bankruptcy  (x).     Under  the  Land  Transfer  Act,  Devolution 
1897(2/),  on  the  death  after  that  year  of  any  person  apjK)intor'8 
entitled  to  a  general  power  of  appointment  over  real  death  of  real 
estate  and  having  exercised  the  same  by  will,  the  ^inted^by 
property  appointed  vests  in  his  executors  or  adminis-  ^^^  ^^^^ 
trator  in  the  same  manner  as  his  own  real  estate  {z) ;  power, 
but  the  appointee  remains  entitled  thereto  in  equity  in 
the  same  manner  as  a  devisee  of  the  testator's  own 
estate,  and  has  the  like  right  of  requiring  a  conveyance 
of  the  property,  if  not  wanted  to  satisfy  the  testator's 
debts  or  funeral  or  testamentary  expenses,  from  his 
personal  representatives  (a). 

Suppose,  then,  thatB.  should  exercise  his  power,  and  Exercise  of 
appoint  the  lands  by  deed,  to  the  use  of  D.  and  his  P^^*^^  ^y 
heirs.     In  this  case  the  execution  by  B.  of  the  instru^ 
ment  required  by  the  power,  is  the  event  on  which  the 
use  is  to  spring  up,  and  to  destroy  the  estate  already 
existing.     The  moment,  therefore,  that  B.  has  duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple 
in  possession  vested  in  him,  by  virtue  of  the  Statute 
of  Uses,  in  respect  of  the  use  so  appointed  in  his  favour ;  ^ 
and  the  previously  existing  estate  of  C.  is  thenceforth 
completely  at  an  end.     The  power  of  disposition  exer-  The  power  is 
cised  by  B.  extends,  it  will  be  observed,  only  to  the  ^^^y  ^^®^  ^^* 
use  of  the  lands ;  and  the  fee  simple  is  vested  in  the 
appointee,  solely  by  virtue  of  the  operation  of  the  Statute 
of  Uses,  which  always  instantly  annexes  the  legal  estate 
to  the  use  {b) .    If,  therefore,  B.  were  to  make  an  appoint- 
ment of  the  lands,  in  pursuance  of  his  power,  to  D.  and 
his  heirs,  to  the  tute  of  E.  and  his  heirs,  D.  would  still 

(«)  Re  Quedalla,  1905,  2  Ch.  {y)  Stat.  60  &  61  Vict.  c.  66, 

3S1,  deciding  that,  if  the  donee  s.  1  (2). 

of  such  a  power  die  an  undis-  (z)  A  file,  pp.  29,  74,  84,  131, 

chai^d  bankrupt  having    exer-  137,  183,  187,  202,  213,218,344. 

cised  the  power  in  favour  of  a  (a)  A^Ue,  pp.  29,  74,  84,  131, 

volunteer,  the  property  is  subject  137,  214,  219. 

only  to  his  debts  incurred  since  (6)  See  anle,  pp.  171 — 178. 
the  bankruptcy. 
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The  terms 
and  formali- 
ties of  the 
power  must 
be  complied 
with. 


Power  to  be 
exercised  by 
writing  under 
hand  and  seal, 
attested  by 
witnesses. 


have  the  use,  which  is  all  that  £.  has  to  dispose  of ;  and 
the  use  to  E.  would  be  a  use  upon  a  use,  which,  as  ve 
have  seen  (c) ,  is  not  executed,  or  made  into  a  legal  estate 
by  the  Statute  of  Uses.  E.,  therefore,  would  obtain  no 
estate  at  law ;  although  the  Court  would  in  accordance 
with  the  expressed  intention,  consider  him  beneficially 
entitled,  and  would  treat  him  as  the  owner  of  an  equitable 
estate  in  fee  simple,  obliging  D.  to  hold  his  legal  estate 
merely  as  a  trustee  for  E.  and  his  heirs. 

In  the  exercise  of  a  power  it  is  absolutely  necessary 
that  the  terms  of  the  power,  and  all  the  formalities 
required  by  it,  should  be  strictly  complied  with.  If  the 
power  should  require  a  deed  only,  Awill  will  not  do;  or, 
if  a  will  only,  then  it  cannot  be  exercised  by  a  d€€d{d), 
or  by  any  other  act  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  (e).  So  if  the  power  is  to 
be  exercised  by  a  deed  attested  by  tivo  witnesses,  then  a 
deed  attested  by  one  witness  only  will  be  insufficient  (/). 
This  strict  compliance  with  the  terms  of  the  power  was 
carried  to  a  great  length  by  the  Courts  of  law ;  so  much 
so  that  where  a  power  was  required  to  be  exercised  by  a 
writing  under  hand  and  seal  attested  by  witnesseSy  the 
exercise  of  the  power  was  held  to  be  invalid  if  the 
witnesses  did  not  sign  a  written  attestation  of  the 
signature  of  the  deed,  as  well  as  of  the  sealing  O/)* 
The  decision  of  this  point  was  rather  a  surprise  upon 
the  profession,  who  had  been  accustomed  to  attest  deeds 
by  an  indorsement,  in  the  words  *^  sealed  and  delivered 
by  the  within-named  B.  in  the  presence  of,"  instead  of 
wording  the  attestation,  as  in  such  a  case  this  decision 
required,"  Signed,  sealed,  and  delivered,**  &c.  In  order, 
therefore,  to  render  valid  the  many  deeds  which  by  this 

(c)  AiUe,  pp.  176—177.  Chance  on  Powers,  331. 

(rf)  Marjoribanks  v.  Hovenden,  {g)   Wright    v.     Wakeford^    i 

1  Drury,  11.  Taunt.  213 ;  Doe  U.  Mantfidd  v. 

(e)  Sugd.  Pow.  210 ;  1  Chance  Peach,  2  M.  &  S.  ^76,  16  R.  R 

on  Powers,  ch.   9,  pp.  273  aq.  ;  361 ;  IVright  v.  Barlow,  3  M.  &  S. 

Be  Parkin,  1892,  8  Ch.  610.  612,  16  K.  R.  839. 

(/)  Sugd.    Pow.    207    aj. ;    1 
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decision  were  rendered  nugatory,  an  Act  of  Parlia-  Stat.  64  0eo. 
ment(/0  was  passed  by  which  the  defect  thus  arising 
was  cured,  as  to  all  deeds  and  instruments  intended  to 
exercise  powers,  which  were  executed  prior  to  the  80th  of 
July,  1814,  the  day  of  the  passing  of  the  Act.  But  as 
the  Act  had  no  prospective  operation,  the  words  "^igined, 
sealed,  and  delivered  "  were  still  necessary  to  be  used  in 
the  attestation,  in  all  cases  where  the  power  was  to  be 
exercised  by  writing  under  hand  and  seal,  attested  by 
witnesses  (i).  It  is,  however,  now  provided  by  an  Act  of  New  enact- 
1859,  that  a  deed  thereafter  executed  in  the  presence  of  ^^^^' 
and  attested  by  tivo  or  more  witnesses  in  the  manner  in 
which  deeds  are  ordinarily  executed  and  attested,  shall, 
so  far  as  respects  the  execution  and  attestation  thereof, 
be  a  valid  execution  of  thepower  of  appointment  by  deed 
or  by  any  instrument  in  writing  not  testamentary  ;  not- 
withstanding it  shall  have  been  expressly  required  that 
a  deed  or  instrument  in  writing  made  in  exercise  of  such 
power  should  be  executed  or  attested  with  some  additional 
or  other  form  of  execution  or  attestation,  or  solemnity. 
Provided  always,  that  this  provision  shall  not  operate  to 
defeatany  direction  in  the  instrument  creating  the  power 
that  the  consent  of  any  particular  person  shall  be  neces- 
sary to  a  valid  execution,  or  that  any  act  shall  be  per- 
formed in  order  to  give  validity  to  any  appointment, 
having  no  relation  to  the  mode  of  executing  and  attest- 
ing the  instrument ;  and  nothing  contained  in  the  Acti 
shall  prevent  the  donee  of  a  power  from  executing 
it  conformably  to  the  power  by  writing,  or  other- 
wise than  by  an  instrument  executed  and  attested  as 
an  ordinary  deed;  and  to  any  such  execution  of  a  power 
this  provision  shall  not  extend  (/:). 

ih)  54  Geo.  III.  c.  168.  case  of  Burdett  y.  Doe  d.  SpiUt' 

(*)  See,    however,    VinceTU    v.  bury,  10  CI.  k  Fin.  340,  6  Man.  k 

Bishop  of  Sodor  and  Man,  5  Ex.  Gr.    886.     See  also  Be  Bicketts' 

682,  69S,  in  which  case  the  Court  Trusts,  IJ.  &  H.  70,  72,  affirmed, 

of  Exchequer  intimated  that  they  Newton  v.  Bickctts,  9  H.  L.  C.  262. 

considered  the  case  of  fVright  v.  {k)  Stat.  22  k  23  Vict.  c.  35 

Waktford  now  overruled  by  the  s.  12  ;  passed  13th  Aug.  1859. 


87« 


OF  INCORPOREAL  HEREDITAMENTS. 


Equitable  re- 
lief on  the 
defective 
execution  of 
powers. 


This  strict  construction  adopted  by  the  Courts  of  law, 
in  the  case  of  instruments  exercising  powers,  is  in  some 
degree  counterbalanced  by  the  practice  which  prevailed 
in  the  Court  of  Chancery  to  give  relief  in  certain  cases, 
when  a  power  had  been  defectively  exercised, — a  relief 
still  afforded  by  the  High  Court  of  Justice,  now  that  the 
Court  of  Chancery  has  been  abolished.  If  the  Courts 
of  law  have  gone  to  the  very  limit  of  strictness,  for  the 
benefit  of  the  persons  entitled  in  default  of  appointment, 
the  Court  of  Chancery,  on  the  other  hand,  appears  to 
have  overstepped  the  proper  boundaries  of  its  jurisdic- 
tion in  favour  of  the  appointee  (l) .  For,  if  the  intended 
appointee  be  a  purchaser  from  the  person  intending  to 
exercise  the  power,  or  a  creditor  of  such  person,  or  his 
wife,  or  his  child,  or  if  the  appointment  be  for  a 
charitable  purpose, — in  any  of  these  cases,  equity  will 
aid  the  defective  execution  of  the  power  (m) ;  in  other 
words,  the  Court  will  compel  the  person  in  possession  of 
the  estate,  who  was  to  hold  it  until  the  power  was  duly 
exercised,  to  give  it  up  on  an  undue  execution  of  such 
power.  It  is  certainly  hard  that,  for  want  of  a  little 
caution,  a  purchaser  should  lose  his  purchase  or  a 
creditor  his  security,  or  that  a  wife  or  child  should  be 
unprovided  f  or  ;  but  it  may  well  be  doubted  whether  it  be 
truly  equitable,  for  their  sakes,  to  deprive  the  person  in 
possession  ;  for  the  lands  were  originally  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  power  be  7iot  duly  executed, 
has  in  fact  never  taken  place. 

Exercise  of  The  above  remarks  equally  apply  to  the  exercise  of 

power  by  wiU.  ^  power  by  will.    Formerly,  every  execution  of  a  power 

to  appoint  by  will  was  obliged  to  be  effected  by  a  will 

conformed,  in  the  number  of  its  witnesses  and  other 

circumstances  of  its  execution,  to  the  requisitions  of 


(I)  See  7  Ves.  506  ;  Sugd.  Pow. 
632  sq. 
{m)  Sugd.  Pow.   684,    535 ;    2 


Cliauce  on  Powers,  c.  23,  p.  488 
sq.  ;  Lttcetia  v.  Luceno^  5  Bear. 
249. 
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the  power.  But  the  Wills  Act  of  1837  (n)  requires  that  wills  Act. 
all  wills  should  be  executed  and  attested  in  the  same 
uniform  way(o);  and  it  accordingly  enacts  (p),  that  no 
appointment  made  by  will  in  exercise  of  any  power  shall 
be  valid,  unless  the  same  be  executed  in  the  manner 
required  by  the  Act :  and  that  every  will  executed  in 
the  manner  thereby  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  will  made 
in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 

These  powers  of  appointment,  viewed  in  regard  to  Powers  of 
the  individuals  who  are  to  exercise  them,  are  a  species  unconnected 
of  dominion  over  property,  quite  distinct  from  that  free  ^ith  owner- 
right  of  alienation  which  has  now  become  inseparably  from  aliena- 
annexed  to  every  estate,  except  an  estate  tail,  to  which  t»on  in  respect 

»  of  ownership. 

a  modified  right  of  alienation  only  belongs.  As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.  Thus  a  man  might  Appoint- 
exercise  a  power  of  appointment  in  favour  of  himself  ^^^n 
or  of  his  wife(g) ;  although,  as  we  have  seen  (7-),  a  man  husband  and 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,  and  could  not,  previously  to  the  year  1882, 
Ro  convev  to  his  wife.  So  we  have  seen(«)  that  a 
married  woman  could  not  formerly  convey  her  estates 
without  a  Jine,  levied  by  her  husband  and  herself,  in 
which  she  was  separately  examined ;  and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  her  to 

(n)  7  Will.  IV.  &  1  Vict.  c.  26.  v.  Young,  1900,  2  Ch.  389. 

(0)  See  ante,  p.  238.  (q)  Sugd.  Pow.  471. 

ip)  Sect.  10.     See  Humtntl  v.  (r)  AnU,  pp.  204,  306. 

Bumnuil,  1898,  1  Ch.  642 ;  Re  (#)  AnU,  pp.  802—304. 
Friee,  1900,  1  Ch.  442 ;  BarreUo 
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Married 
woman  might 
exercise 
powers. 


Infants'  mar- 
riage settle- 
ments. 


Sic. 


Ignorance  of 
the  nature  of 
powers  has 
caused  dis- 
appointment 
of  intention. 


be  her  own  act  and  deed.  But  a  power  of  appointment 
either  by  deed  or  will  might  be  given  to  any  woman ; 
and  whether  given  to  her  when  married  or  when  single, 
she  might  exercise  sach  a  power  without  the  consent  of 
any  husband  to  whom  she  might  then  or  thereafter  be 
married  {t) ;  and  the  power  might  be  exercised  in  favour 
of  her  husband,  or  of  any  one  else  (it).  The  Act  of 
Parliament  to  which  we  have  before  referred  (x),  for 
enabling  infants  to  make  binding  settlements  on  their 
marriage,  with  the  sanction  of  the  Court  of  Chancery, 
extends  to  property  over  which  the  infant  has  any  power 
of  appointment,  unless  it  be  expressly  declared  that  the 
power  shall  not  be  exercised  by  an  infant  (y).  But  the 
Act  provides,  that  in  case  any  appointment  under  a 
power  of  appointment,  or  any  disentailing  assurance, 
shall  have  been  executed  by  any  infant  tenant  in  tail 
under  the  Act,  and  such  infant  shall  afterwards  die 
under  age,  such  appointment  or  disentailing  assurance 
shall  thereupon  become  absolutely  void  {z). 

The  power  to  disposeof  property  independently  of  any 
ownership,  though  established  for  some  three  centuries, 
is  at  the  present  day  frequently  unknown  to  those  to 
whom  such  a  power  may  belong.  This  ignorance  has 
often  given  rise  to  difficulties  and  the  disappointment 
of  intention  in  consequence  of  the  execution  of  powers 
by  instruments  of  an  informal  nature,  particularly  by 
wills,  too  often  drawn  by  the  parties  themselves.  A  tes- 
tator would,  in  general  terms,  give  all  his  estate  or  all 
his  property ;  and  because  over  some  of  it  he  had  only 
a  power  of  appointment,  and  not  any  actual  ownership, 
his  intention,  till  lately,  was  defeated.  For  such  a 
general   devise  was   no   execution   of  his   power  of 


[t)  Doe  d.  Blomfidd  v.  Eyre, 
3  C.  B.  567,  5  C.  B.  713. 

(w)  Sugd.  Pow.  471. 

(a;)  AiiU,  p.  289. 

(y)  Stat.  18  &  19  Vict.  c.  43, 
8.  1.  See  Me  Cardron^s  Settle- 
ment, 7  Ch.  D.  728. 


(z)  Sect.  2.  It  has  been  held 
that  appointments  made  ander 
the  Act,  by  infants,  who  are  DOt 
tenants  in  tail,  do  not  become 
void  on  their  death  under  age ; 
Me  ScoU,  1891,  1  Ch.  298. 
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appointment,  but  operated  only  on  the  property  that 

was  his  own.     He  ought  to  have  given  not  only  all  that 

he  had,  but  also  all  of  which  lie  had  any  power  to 

dispose.     The  Wills  Act  of  1887  {a)  provided  a  remedy 

for  such  cases,  by  enacting  {b)  that  a  general  devise  of  A  general 

the  real  estate  of  a  testator  shall  be  construed   to  Appointment 

include  any  real  estate  which  he  may  have  power  to  now  executed 

Dv  a  flreneral 

appoint  in  any  manner  he  may  think  proper  (c),  and  devise. 
shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will.  "*• 

A  power  of  appointment  may  sometimes  belong  to  a  a  power  may 
person  concurrently  with  the  ordinary  power  of  aliena-  rcB^ij^tr* 
tion  arising  from  the  ownership  of  an  estate  in  the  ownership. 
lands.     Thus  lands  may  be  limited  to  such  uses  as  A. 
shall  appoint,  and  in  default  of  and  until  appointment 
to  the  use  of  A.  and  his  heirs  (t{).     And  in  such  a  case  A  power  may 
A.  may  dispose  of  the  lands  either  by  exercise  of  his  guighe^or 
power  (e),  or  by  conveyance  of  his  estate  (/).     If  he  suspended  by 
exercises  his  power  the  estate  limited  to  him  in  default  of  the  estate. 
of  appointment  is  thenceforth  defeated  and  destroyed; 
and,  on  the  other  hand,  if  he  conveys  his  estate,  his 
power  is  thenceforward  extinguished,  and   cannot  be 
exercised  by  him  in  derogation  of  his  own  conveyance. 
So  if,  instead  of  conveying  his  own  estate,  he  should 
convey  only  a  partial   interest,  his  power  would  be 
suspended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
"When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 

(a)  Stat.  7  WiU.  IV.  &  1  Vict.  {d)  Sir  Edward  Clere't  case,  6 

c.  26,  Rep.  17  b  ;  Maundrell  v.  Maun- 

(6)  Sect.  27.  drell,  10  Ves.  246. 

(c)  Cloves  V.  Awdry,  12  Beav.  (e)  Roach  v.  IFadJiam,  6  East, 

604 ;  JU  JJilU,  34  Oh.  D.  186  ;  289. 

He  Williams,  42  Ch.  D.  93;  J2c  (/)  Coxy.  Cliamhcrlain,  4  Ves. 

jByro7i'3  SeUlement,  1891,  8   Ch.  631 ;   Wynne  v.  Griffith,  8  Bing. 

474 ;  Jte  Bayea,  1900,  2  Ch.  332,  179,  10  J.  B.  Moore,  592,  5  B.  &  C- 

335.  923,  1  Buss.  283. 
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estate,  care  bhoald  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  intended 
to  operate.  Under  such  circumstances  it  is  very  useful 
first  to  exercise  the  power,  and  afterwards  to  convey 
the  estate  hy  way  of  further  assurance  only;  in  which 
case,  if  the  power  is  valid  and  subsisting,  the  subse- 
quent conveyance  is  of  course  inoperative  {g) ;  but  if 
the  power  should  by  any  means  have  been  suspended  or 
extinguished,  then  the  conveyance  takes  eflfect. 


Modem 
method  of 
barring 
dower. 


The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 
by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  1st  of 
January,  1834,  or  whenever,  as  sometimes  happened, 
it  was  wished  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen(//)  that  the 
dower  of  such  women  as  were  married  on  or  before 
the  1st  day  of  January,  1884,  remained  subject  to  the 
ancient  law :  and  the  inconvenience  of  taking  a  con- 
veyance to  the  purchaser  jointly  with  a  trustee,  for  the 
purpose  of  barring  dower,  has  also  been  pointed  out(0. 
The  modern  method  of  effecting  this  object,  and  at  the 
same  time  of  conferring  on  the  purchaser  full  power  of 
disposition  over  the  land,  without  the  concurrence  of 
any  other  person,  was  as  follows:  A  general  power  of 
appointment  by  deed  was  in  the  first  place  given  to  the 
purchaser,  by  means  of  which  he  was  entitled  td  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  land  was  then 
given  to  the  purchaser  for  his  life,  and  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  lifetime, 
a  remainder  (which,  as  we  have  seen(/t),  was  vested) 
was  limited   to  a  trustee  and  his  heirs  during  the 


ig)  Ray  v.  Pung,  5  Mad.  310, 
5  B.  &  A.  561  ;  Doe  d.  Wigan  v. 
Jones  lOB.  &C.  459. 


(h)  A7Ue,  p.  814. 
(i)  Ante,  p.  317. 
(k)  AnU,  pp.  350,  363. 
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purchaser's  life.  This  remainder  was  then  followed  by 
an  ultimate  remainder  to  the  heirs  and  assigns  of  the 
purchaser  for  ever,  or,  which  is  the  same  thing,  to  the 
purchaser,  his  heirs  and  assigns  for  ever({).  These 
limitations  were  sufficient  to  prevent  the  wife's  right 
of  dower  from  attaching.  For  the  purchaser  had  not, 
at  any  time  during  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  (m) :  he  had  during  his  life  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  The  intermediate  vested  estate  of  the 
trustee  prevented,  during  the  whole  of  the  purchaser's 
lifetime,  any  union  of  this  life  estate  and  remainder  (n). 
The  limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley's  case(o),  all  the  powers 
of  disposition  incident  to  ownership:  though  subject, 
as  we  have  seen(j7),  to  the  estate  intervening  between 
the  limitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  during  the 
purchaser's  life,  and  during  his  life  might  at  any  time 
be  defeated  by  an  exercise  of  his  power.  A  form  of 
these  ii^es  to  bar  dower,  as  they  were  called,  will  be  Uses  to  bar 
found  in  the  Appendix  {q).  They  will  not  bar  the  dower  ^o^^^^- 
of  wives  married  after  the  Ist  of  January,  18S4;  to 
whom  dower  is  expressly  given  by  the  Dower  Act  (r) 
out  of  any  estate  of  their  husbands  which,  whether 
wholly  equitable,  or  partly  legal  and  partly  equitable,  is 
or  is  equal  to  an  estate  of  inheritance  in  possession  (s). 

Besides  these  general  powers  of  appointment,  there  Special 
exist  also  powers  of  a  special  kind.     Thus  the  egtate  P^^®"-^ 

(0  Fearne  C.  R.  847,  n. ;  Co.  (»)  And  if  the  deed  is  of  a  date 

Litt.  379  b,  n.  (]).  previous  to  that  day,   even   an 

jm)  Anie,  p.  316.  express  declaration  contained  in 

[n)  Ante,  p.  363.  the  deed  that  such  was  the  intent 

»  Ante,  pp.  338 — 343.  of  the  uses  will  not  be  suflBcient ; 

(p)  Ante,  p.  343.  Fry  v.  NoMe,   20   Beav.   598,   7 

iq)  See  Appendix  (A).  De  G.  M.  &  G.  687 ;  Clarke  v. 

(r)  Stat.  3  &  4  Will.  IV.  c.  106,       Franklin,  4  K.  &  J.  266. 
s.  2  ;  ante,  p.  318. 
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Where  the 
estate  is  of 
limited  dura- 
tion. 
Power  of 
leasing. 


Relief  against 
defects  in 
leases  under 
powers. 


which  is  to  arise  on  the  exercise  of  the  power  of  appoint* 
ment  may  be  of  a  certain  limited  duration  and  natare: 
of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  life  under  a 
properly  drawn  settlement.    We  have  seen(t)  that  a 
tenant  for  life  cannot,  by  virtue  of  the  right  of  aliena- 
tion incident  to  his  estate,  make  any  disposition  of  the 
property  to  take  effect  after  his  decease.     Such  right 
of  alienation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long.      But  if  his  life  estate 
were  limited  to  him  in  the  settlement  by  way  of  use, 
as  in  practice  was  always  done,  a  power  might  be  con- 
ferred on  him  of  leasing  the  land  for  any  term  of  years, 
and  under  whatever  restrictions  might  be  thought  advis- 
able.    On  the  exercise  of  this  power,  a  use  would  arise 
to  the  tenant  for  the  term  of  years,  and  with  it  an  estate 
for  the  term  granted  by  the  lease,  quite  independently 
of  the  continuance  of  the  life  of  the  tenant  for  life(u). 
But  if  the  lease  attempted  to  be  granted  should  have 
exceeded  the  duration  authorized  by  the  power,  or  in 
any  other  respect  infringed  on  the  restrictions  imposed, 
it  would  have  been  void  altogether  as  an  exercise  of  the 
power,  and  might  formerly  have  been  set  aside  by  any 
person  having  the  remainder  or  reversion,  on  the  decease 
of  the  tenant  for  life.     But  now,  by  an  Act  of  1849  (a:), 
such  a  lease,  if  made  bond  Jide,  and  if  the  lessee  have 
entered  thereunder,  shall  be  considered  in  equity  as 
a  contract  for  the  grant  of  a  valid  lease  under  the 
power,  to  the  like  purport  and  effect  as  such  invalid 
lease,  save  so  far  as  any  variation  may  be  necessary  in 
order  to  comply  with  the  terms  of  the  power ;  and  all 
persons,  who  would  have  been  bound  by  a  lease  lawfully 
granted  under  the  power,  shall  be  bound  in  equity  by 


(0  AfUe,  p.  116. 
(m)  10  Ves.  256. 
{xj  Stat,  12  &  18  Vict,  c  26, 


amended  hy  stat.  13  k  U  Vict, 
c.  17. 
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each  contracted).  But  in  case  the  reversioner  is  able 
and  willing  during  the  continuance  of  the  lessee's  pos- 
session to  confirm  the  lease  without  variation  (^),  the 
lessee  is  bound  to  accept  a  confirmation  accordingly(a). 
The  same  Act  contains  a  further  provision  (b),  valuable 
in  the  case,  which,  sometimes  happens,  of  a  power  to 
grant  leases  in  possession  being  attempted  to  be  exer- 
cised by  a  lease  to  commence  a  few  days  after  its  date. 
In  such  a  case,  if  the  lessor's  estate  shall  continue 
until  the  day  appointed  for  the  commencement  of  the 
lease,  the  lease  which  before  would  have  been  invalid, 
is  by  the  statute  rendered  as  valid  as  if  it  had  been 
granted  on  that  day.  Express  powers  of  leasing,  to 
take  effect  by  virtue  of  the  Statute  of  Uses,  may  still 
be  validly  created ;  but  in  practice  their  employment  is 
now  largely  superseded  in  consequence  of  the  exten- 
sive powers  of  leasing  conferred  on  tenants  for  life 
by  the  Settled  Land  Act,  1882(c).  The  enactments 
mentioned  above  (d)  apply  in  the  case  of  an  intended 
exercise  of  a  statutory,  as  well  as  of  an  express  power 
of  leasing. 

Another  instance  of  a  special  power  occurs  in  the  Powers  of 
case  of  the  power  of  sale  and  exchange,  which,  before  Sch^ge. 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  (e).  This  power  provided  that  it  should  be 
lawful  for  the  trustees  of  the  settlement,  with  the 
consent  of  the  tenant  for  life  in  possession  under  the 
settlement,  and  sometimes  also  at  their  own  discretion 
during  the  minority  of  the  tenant  in  possession,  to  sell 

(y)  As  to  the  power  of  a  tenant  (a)  Stat.  13  k  14  Vict.  c.  17, 

for   life   to   malke    a    lease    for  8.  3.    Such  confirmation  may  be 

giving  effect  to  such  a  contract,  by  signed  memorandum,   or  by 

see  stat  45  k  46  Vict.  c.  38, 1. 12 ;  acceptance  of  rent  accompanied 

Wms.  Conv.  Stat.  309 — 311.  by  signed  memorandum  (sect.  2). 

(z)  As  to  the  power  of  a  tenant  (6)  Stat.  12  &  1 3  Vict.  c.  26,  s.  4. 


for  life  in  reversion  to  confirm  (e)  Ante,  pp.  119 — 121. 

such  leases,  see  stat.  45  &  46  Vict.  (d)  Stats.  12  &  13  Vict.  c.  26, 

c.  38,  8.  12 ;  Wms.  Cony.  Stat  ss.  2,  4  ;  IS  &  14  Vict.  c.  17. 

309—811.  (e)  See  ante,  p.  117,  and  n.  (1). 
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or  exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  trans- 
action proposed.  But  it  was  provided  that  the  money 
to  arise  from  any  such  sale,  or  which  might  be  received 
for  equality  of  exchange,  should  be  laid  out  in  the 
purchase  of  other  lands;  and  that  such  lands,  and  also 
the  lands  which  might  be  received  in  exchange,  should 
be  settled  by  the  trustees  to  the  then  subsisting  uses  of 
the  settlement.  It  was  further  provided  that,  until  a 
proper  purchase  could  be  found,  the  money  might  be 
invested  in  the  funds  or  on  mortgage,  and  the  income 
paid  to  the  person  who  would  have  been  entitled  to  the 
rents,  if  lands  had  been  purchased  and  settled.  The 
object  of  this  power  was  to  keep  up  the  settlement,  and 
at  the  same  time  to  facilitate  the  acquisition  of  lands 
which  for  any  reason  might  be  more  desirable,  in  lieu  of 
any  of  the  settled  lands  which  it  might  be  expedient  to 
part  with.  The  direction  to  lay  out  the  money  in  the 
purchase  of  other  lands  made  the  money,  even  before 
it  was  laid  out,  real  estate  in  the  contemplation  of 
equity  (/) ;  and  though  no  land  should  ever  have  been 
purchased,  the  parties  entitled  under  the  settlement 
would  have  taken  in  equity  precisely  the  same  estates  in 
the  investments  of  the  money,  as  they  would  have  taken 
in  any  lands  which  might  have  been  purchased  therewith. 
The  power  given  to  the  trustees  to  revoke  the  uses  of 
the  settlement  and  appoint  new  uses,  enabled  them,  by 
virtue  of  the  Statute  of  Uses,  to  give  the  purchaser  of 
the  settled  property  a  valid  estate  in  fee  simple,  pro- 
vided only  that  the  requisitions  of  the  power  were 
Relief  against  complied  with.  And  an  enactment  of  the  year  1859 
mStb^^  ^1^^  enabled  the  Court  to  relieve  a  hondfide  purchaser  under 
chaser  such  a  power,  in  case  the  tenant  for  life,  or  any  other 

(/)  Ante,  p.  183. 
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party  to  the  transaction,  should  by  mistake  have  been 
allowed  to  receive  for  his  own  benefit  a  portion  of  the 
purchase-money,  as  the  value  of  the  timber  or  other 
articles  (g).  Previously  to  this  statute  the  Courts  of 
Equity  had  not  considered  themselves  authorized  to  give 
relief  in  such  a  case  (h).  Since  the  commencement  of 
the  year  1883,  the  employment  in  settlements  of  express 
powers  of  sale  and  exchange  has  been  rendered  unneces- 
sary, in  consequence  of  the  powers  of  sale  and  exchange 
given  to  tenants  for  life  by  the  Settled  Land  Act, 
1882  (i).  And  in  drawing  a  settlement  of  land,  it  is 
now  generally  the  practice  to  omit  express  powers  of 
sale  and  exchange,  as  well  as  of  leasing  (/c). 

It  was  decided  that  the  ordinary  power  of  sale  and  As  to  sales 
exchange  contained  in  settlements  did  not  authorize  the  ^^J^^ 
trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  (l) .  In  consequence  of  this  decision,  which  took 
the  profession  rather  by  surprise,  an  Act  was  passed  (m) 
which  confirmed  all  sales,  exchanges,  partitions 
and  enfranchisements  theretofore  made,  in  intended 
exercise  of  any  trust  or  power,  of  land  with  an  exception 
or  reservation  of  minerals,  or  of  the  minerals  separately 
from  the  residue  of  the  land  (n).  And  it  was  provided 
that  for  the  future  every  trustee  and  other  person 
authorized  to  dispose  of  land  by  way  of  sale,  exchange, 
partition  or  enfranchisement,  might,  with  the  sanction 
of  the  Court  of  Chancery,  now  represented  by  the 
Chancery  Division  of  the  High  Court,  dispose  of  the 
land  without  the  minerals,  or  of  the  minerals  without 
the  land,  unless  forbidden  so  to  do  by  the  instrument 


(g)  Stat.  22  &  23  Vict.  c.  35,  ment  given  in   Part   VI.,  post; 

a.  13.  ante,  p.  118. 

(h)  Cockerell    v.    Cholmdey,    1  (1)  Buckley  v.  Howell,  29  Beav. 

Russ.  &  M.  418.  546. 

(t)  Ante,  pp.  118,  121.  (m)  Stat.  25  k  26  Vict.  c.  108. 

(k)  See  Wms.  Conv.  Stat.  297,  (n)  Sect.  ]. 

515,  517  ;  and  the  form  of  settle- 

W.R.P.  25 
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creating  the  trust  or  power  (o).  A  sale,  exchange,  parti- 
tion or  mining  lease  may  be  made,  under  the  powers  con- 
ferred by  the  Settled  Land  Act,  1882(p),  either  of  land, 
with  or  without  an  exception  or  reservation  of  all  or  any 
of  the  mines  and  minerals  therein,  or  of  any  mines  and 
minerals,  and  in  any  such  case  with  or  without  a  grant 
or  reservation  of  powers  and  privileges  connected  with 
mining  purposes  in  relation  to  the  settled  land,  or  any 
part  thereof,  or  any  other  land  (q).  And  an  occu- 
pation or  a  building  lease  may  be  well  granted,  under 
the  powers  given  by  the  same  Act,  of  the  surface  of 
the  settled  land,  reserving  the  mines  and  minerals 
thereunder  (r). 


When  the 
objects  are 
limited. 


Other  kinds  of  special  powers  occur  where  the  person* 

who  are  to  take  estates  under  the  powers  are  limited 

to  a  certain  class.    Powers  to  jointure  a  wife,  and  to 

appoint  estates  amongst  children,  are  the  most  useful 

.  powers  of  this  nature. 


Powers  may 
be  extin- 
guished by 
release. 


Powers  may,  generally  speaking,  be  destroyed  or 
extinguished  by  deed  of  release  made  by  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate  of 
freehold  in  land ; ''  for  it  would  be  strange  and  unreason- 
able that  a  thing,  which  is  created  by  the  act  of  the 
parties,  should  not  by  their  act,  with  their  mutual 
consent  be  dissolved  again  "  («) .  And  it  is  now  expressly 
enacted  that  a  person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given  may  by  deed 


(o)  Stat.  25  &  26  Vict.  c.  108, 
8.  2,  now  replaced  by  56  &  57 
Vict.  c.  63,  s.  44,  amended  by  57 
Vict.  c.  10,  8.  3. 

(p)  Stat.  46  &46  Vict.  c.  38; 
bee  anUf  pp.  119,  121. 
.  (g)  Sect.  17,  sub-s.  1.  Bysub-s. 
2,  an  exchange  or  partition  may 
be  made  subject  to  and  in  con- 
sideration of  the  reservation  of 
an  undivided  share  in  mines  or 


minerals. 

(r)  lU  Gladsloiie,  1900,  2  Ch. 
101.  So  also  under  an  express 
power  of  leasing  in  a  settlement 
authorizing  occupation,  boildinf; 
and  mining  leases  ;  He  RuUatuVt 
Sealed  Eiiates,  ib.  206. 

(s)  Albany* »  com,  1  Rep.  110  b, 
113  a;  Smiik  ▼.  Death,  6  Mad. 
371,  21  R.  R.  814 ;  Hmur  v. 
Svoann,  T.  &  R.  480. 
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release  or  contract  not  to  exercise  the  power  (t).    The 
exceptions  to  this  rule  appear  to  be  all  reducible  to  the  Exceptions. 
simple  principle,  that  if  the  duty  of  the  donee  of  the 
power  may  require  him  to  exercise  it  at  any  future  time, 
then  he  cannot  extinguish  it  by  release  (w).     By  the 
Fines  and  Eecoveries  Act,  1833  (x),  it  is  provided  (y),  Release  of 
that  every  married  woman  may,  with  the  concurrence  of  ^^i^^^ 
her  husband,  by  deed  to  be  acknowledged  by  her  as  her  women, 
act  and  deed  according  to  the  provisions  of  the  Act  (z), 
release  or  extinguish  any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in  the 
purchase  of  lands  (a),  or  in  regard  to  any  estate  in  any 
lands  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
as  fully  and  effectually  as  she  could  do  if  she  were  a 
feme  sole  (6).  A  power,  whether  coupled  with  an  interest  Disclaimer  of 
or  not,  may  now  be  effectually  disclaimed  (c)  by  deed  (d) .  *  P<>^®r- 
The  above  remarks  as  to  the  extinguishment  of  powers 
are  not  intended  to  apply  to  statutory  powers,  which  are 
regulated  by  the  terms  of  the  statute  creating  them. 
Thus  we  have  seen  that  the  powers  given  to  a  tenant 
for  life  by  the  Settled  Land  Act,  1882,  are  not  capable 
of  release ;  and  a  contract  by  a  tenant  for  life  not  to 
exercise  any  of  his  powers  under  that  Act  is  void(e). 
Our  notice  of  powers  must  here  conclude.     On  a  sub- 
ject so  vast,  much  must  necessarily  remain  unsaid. 
The  treatises  of  Sir  Edward  Sugden  (afterwards  Lord 
St.  Leonards)  and  Mr.  Justice  Farwell  will  supply  the 
student  with  all  the  further  information  he  may  require. 

(t)  Stat.  44  &  45  Vict.  c.  41,  extinguish     powera     since     the 

s.    62.      See  Wms.    Cony.   Stat.  commencement    of   the    Married 

226.  Women's    Property    Act,    1882, 

(tt)  See  2  Chance  on  Powers,  see  Wms.  Conv.  Stat.  383—386  ; 

ISi  ;  Wms.  Oonv.  Stat.  227.  Be  Chisholm's    SeWevient,    1901, 

(«)  Stat.  3  &  4  Will.  IV.  c.  74.  2  Ch.  82  {sed  qticcre). 

(y)  Sect.  77.    *  (c)  See  ante,  pp.  84,  85. 

[z)  See  ante,  p.  303.  (rf)  Stat.  45  &  46  Vict.  c.  39, 

(a)  See  arUe,  p.  188.  s.  6.     Sec  Wms.  Conv.  Stat.  280, 

(6)  As     to     the    capacity    of  281. 

married    women    to    release    or  (e)  Ante,  p.  124. 
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Creation  of 
executory 
interests  by 
will 


Directions 
that  exe- 
cutors should 
sell  lands 
devisable  by 
custom. 


Directions 
that  exe- 
cutors should 


2.  An  executory  interest  may  also  be  created  by  will- 
Before  the  passing  of  the  Statute  of  Uses  (/),  wills 
were  employed  only  in  the  devising  of  uses,  under  the 
protection  of  the  Court  of  Chancery,  except  in  some 
few  cities  and  boroughs  where  the  legal  estate  in 
lands  might  be  devised  by  special  custom  {g).  In 
giving  effect  to  these  customary  devises,  the  Courts 
in  very  early  times  showed  great  indulgence  to  testa- 
tors (h) ;  and  perhaps  the  first  instance  of  the  creation 
of  an  executory  interest  occurred  in  directions  given  by 
testators  that  their  executors  should  sell  their  tene- 
ments. Such  directions  were  allowed  by  law  in  cus- 
tomary devises  (i) ;  and  in  such  cases  it  is  evident 
that  the  sale  by  the  executors  operated  as  the  execution 
of  a  power  to  dispose  of  that  in  which  they  themselves 
had  no  kind  of  ownership.  For  executors,  as  such,  had 
nothing  to  do  with  freeholds.  Here,  therefore,  was  a 
future  estate  or  executory  interest  created  :  the  fee 
simple  was  shifted  away  from  the  heir  of  the  testator^ 
to  whom  it  had  descended,  and  became  vested  in' the 
purchaser,  on  the  event  of  the  sale  of  the  tenement  to 
him.  The  Court  of  Chancery  also,  in  permitting  the 
devise  of  the  use  of  such  lands  as  were  not  themselves 
devisable,  allowed  of  the  creation  of  executory  interests 
by  will,  as  well  as  in  transactions  between  living 
persons  (fc).  And  in  particular  directions  given  by 
persons  having  others  seised  of  lands  to  their  use,  that- 


(/)  27  Hen.  VIII.  c.  10. 

(g)  Ante,  p.  73. 

ih)  30  Ass.  183  a  ;  Litt.  s.  586. 

(i)  Year  Book,  9  Hen.  VI.  24  b, 
Babington : — **  La  nature  de  devis 
ou  terres  sent  devisables  est,  que 
on  peut  deviser  que  la  terre  sera 
vendu  par  executors,  et  ceo  est 
boD,  come  est  dit  adevant,  et  est 
marveilous  ley  de  raison :  mes 
ceo  est  le  nature  d'un  devis,  et 
devise  ad  este  use  tout  temps  en 
tiel  forme  ;  et  issiut  on  aura  loy- 
alment  franktenemisnt  de  cesty 
qui  n'avoit  rien,  ct  eu  meiue  le 


nianiere  come  on  aura  fire  from 
Hint,  et  uncore  nul  fire  est  deins 
X^fiint :  et  ceo  est  pour  perfonner 
le  darrein  volonte  de  le  devisor." 
Paston. — **Une  devia  est  mar- 
veilous en  lui  meme  quand  il 
Sent  prendre  effect ;  car  si  on 
evise  en  Londres  que  ses  exflcu- 
tors  vendrout  ses  terres,  et  devie 
seisi ;  son  heir  est  eins  par 
descent,  et  encore  par  le  vend 
des  executors  il  sera  ouste."  See 
also  Litt.  s.  169. 

{k)  Perk.  ss.  607,  628. 


use. 


of  Uses. 
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such  lands  should  be  sold  by  their  executors,  were  not  sell  lands  of 
only  permitted  by  the  Court  of  Chancery,  but  were  also  were  seised  to 
recognized  by  the  legislature.     For,  by  a  statute  of  the  ^  testator's 
reign  of  Henry  VIII.  (l)   of  a   date  previous  to  the 
Statute  of  Uses,  it  is  provided,  that  in  such  cases, 
where  part  of  the  executors  refuse  to  take  the  adminis- 
tration of  the  will,  and  the  residue  accept  the  charge  of 
the  same  will,  then  all  bargains  and  sales  of  the  lands 
so  willed  to  be  sold  by  the  executors,  made  by  him  or 
them  only  of  the  said  executors  that  so  doth  accept  the 
charge  of  the  will,  shall  be  as  effectual  as  if  all  the 
residue  of  the  executors  so  refusing,  had  joined  with 
him  or  them  in  the  making  of  the  bargain  and  sale. 

But,  as  we  have  seen  (//i),  the  passing  of  the  Statute  The  statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  (n)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law;  and 
such  estates  then  generally  came,  for  the  first  time, 
within  the  operation  of  testamentary  instruments. 
Under  these  circumstances,  the  Courts  of  law  in  inter- 
preting wills,  adopted  the  same  lenient  construction 
which  had  formerly  been  employed  by  themselves  in 
the  interpretation  of  customary  devises,  and  also  by 
the  Court  of  Chancery  in  the  construction  of  devises  of 
the  ancient  use.  The  statute  which,  in  the  case  of  wills 
of  u^esy  had  given  validity  to  sales  made  by  the  executors 
accepting  the  charge  of  the  will,  was  extended,  in  its 
construction,  to  directions  (now  authorized  to  be  made) 
for  the  sale  by  the  executors  of  the  legal  estate,  and  also 
to  cases  where  the  legal  estate  was  devised  to  the 
executors  to  be  sold  (o).  Future  estates  at  law  were 
also  allowed  to  be  created  by  will,  and  were  invested 

(Q  Stat  21  Hen.  VIII.  c.  4.  (o)  Boni/aut  v.  Greenfield,  Cro. 

(m)  Ante,  pp.  74,  171,  237.  £liz.   80;   Co.  Litt.   113  a;   see 

(w)  32  Hen.  VIII.  c.  1.  Mackintosh  v.  Barber,  1  Biiig.  60. 
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with  the  same  important  attribute  of  indestructibility 
which  belongs  to  all  executory  interests.  These  future 
estates  were  called  executory  devisesy  and  in  some 
respects  they  appear  to  have  been  more  favourably 
interpreted  than  shifting  uses  contained  in  deeds  (p) ; 
though,  generally  speaking,  their  attributes  are  the 
same.  To  take  a  common  instance : — ^a  man  may,  by 
his  will,  devise  lands  to  his  son  A.,  an  infant,  and  his 
heirs,  but  in  case  A.  should  die  under  the  age  of  twenty- 
one  years,  then  to  B.  and  his  heirs.  In  this  case  A. 
has  an  estate  in  fee  simple  in  possession,  subject  to  an 
executory  interest  in  favour  of  B.  If  A.  should  not 
die  under  age,  his  estate  in  fee  simple  will  continue 
with  him  unimpaired.  But  if  he  should  die  under 
that  age,  nothing  can  prevent  the  estate  of  B.  from 
immediately  arising,  and  coming  into  possession,  and 
displacing  for  ever  the  estate  of  A.  and  his  heirs. 
Precisely  the  same  effect  might  have  been  produced  by 
a  conveyance  to  uses.  A  conveyance  to  C.  and  his 
heirs,  to  the  use  of  A.  and  his  heirs,  but  in  case  A. 
should  die  under  age,  then  to  the  use  of  B.  and  his 
heirs,  would  have  effected  the  same  result.  Not  so, 
however,  a  direct  conveyance  independently  of  the 
Statute  of  Uses.  A  conveyance  directly  to  A.  and  his 
heirs  would  vest  in  him  an  estate  in  fee  simple,  after 
which  no  limitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 
the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin ;  and  the  estate  in  fee 


{p)  In  the  cases  of  Adams  v. 
Savage  (2  Lord  Raym.  855,  2 
Salk.  679),  and  Rawley  v.  Holland 
(22  Vin.  Abr.  189,  pi.  11),  Umi- 
tations  which  would  have  been 
Talid  in  a  will  by  way  of  execu- 
tory devise  were  held  to  be  void 
in  a  deed  by  way  of  shifting 
or  springing  use.  But  these 
cases  have  been  doubted  by  Mr. 
Serjeant   Hill  and  Mr.    Sandera 


(1  Sand.  Uses,  142,  143;  148. 
5th  ed.),  and  denied  to  be  law  by 
Mr.  Butler  (note  (y)  to  Feame 
C.  R.  p.  41).  Mr.  Preston  also 
lays  down  a  doctrine  opposed  to 
the  above  cases  (1  Prest  Abst 
114,  130,  131).  Sir  Edward 
Su^en,  however,  supports  these 
cases,  and  seems  sufficiently  to 
answer  Mr.  Butler's  objection 
(Sugd.  Gilb.  Uses,  35,  u.). 
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simple  of  A.  would,  in  case  of  his  decease  under 
age,  still  descend,  without  any  interruption,  to  his 
heir  at  law. 

A  good  illustration  of  the  diiGFerence  between  a  Biflference 
contingent  remainder  and  an  executory  devise  occurs  conUn^'ent 
in  the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  remainder 
with  remainder  in  fee  to  such  son  of  B.  as  shall  first  to^  de^^T"" 
attain  the  age  of  twenty-one  years.  In  this  case  the 
limitation  to  the  son  of  B.  is  either  a  contingent 
remainder  or  an  executory  devise,  according  as  A.,  the 
tenant  for  life,  may  or  may  not  survive  the  testator. 
If  A.  should  survive  the  testator,  there  will  be  an 
estate  of  freehold  subsisting  in  the  premises,  for  the 
determination  of  which  the  limitation  to  the  son  of  B. 
must  wait,  before  it  can  take  effect  in  possession.  This 
limitation  is,  therefore,  a  remainder;  and,  as  it  depends 
on  the  contingency  of  B.  having  a  son  who  may  attain 
twenty-one,  it  is  a  contingent  remainder.  But  if  A. 
should  die  in  the  lifetime  of  the  testator,  the  will  would 
start,  on  the  testate  s  death,  with  a  simple  limitation 
to  such  son  of  B.  as  shall  first  attain  the  age  of  twenty- 
one  years.  This  limitation  has  not  to  wait  for  the 
determination  of  any  prior  estate  of  freehold ;  but  it 
arises  of  itself  on  the  event  of  a  son  of  B.  attaining  the 
age  of  twenty-one  years;  and  it  displaces,  when  it  takes 
effect,  the  estate  in  fee  simple,  which,  not  being  other- 
wise disposed  of,  descends,  immediately  on  the  death 
of  the  testator,  to  his  heir  at  law.  It  is,  therefore, 
in  this  case,  not  a  contingent  remainder,  but  an  executory 
devise.  Under  the  law  as  it  stood  before  the  Act  of 
1877  amending  the  law  as  to  contingent  remainders  (g), 
if  A.  survived  the  testator,  but  died  before  any  son  of  B. 
attained  twenty-one  the  limitation  failed  for  want  of  an 
estate  of  freehold  to  support  it :  whereas  if  A.  died  in 
the  lifetime  of  the  testator,  it  was  not  liable  to  any  failure. 

(q)  Stat.  40  &  41  Vict.  c.  33  ;  ante,  p.  364. 
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It  was  to  remedy  the  hardship  occasioned  by  the  failare 
of  such  a  limitation  as  this,  when  it  occurred  in  the 
shape  of  a  contingent  remainder,  that  the  Act  above 
mentioned  was  framed. 

The  alienation  of  an  executory  interest,  before  its 
becoming  an  actually  vested  estate,  was  formerly  subject 
to  the  same  rules  as  governed  the  alienation  of  con- 
tingent remainders  (r).  But  by  the  Keal  Property  Act, 
1845,  all  executory  interests  may  now  be  disposed  of 
by  deed  («) .  Accordingly,  to  take  our  previous  example, 
if  a  man  should  leave  lands,  by  his  will,  to  A.  and  his 
heirs,  but  in  case  A.  should  die  under  age,  then  to  B. 
and  his  heirs, — B.  may  by  deed,  during  A.'s  minority, 
dispose  of  his  expectancy  to  another  person,  who,  should 
A.  die  under  age,  will  at  once  stand  in  the  place  of  B. 
and  obtain  the  fee  simple.  But  before  the  Act,  this 
could  not  have  been  done;  B.  might  indeed  have  sold 
his  expectancy;  but  after  the  event  (the  decease  of  A. 
under  age),  B.  must  have  executed  a  conveyance  of  the 
legal  estate  to  the  purchaser;  for,  until  the  event,  B. 
had  no  estate  to  convey  {t).  An  executory  interest  given 
to  an  ascertained  person  and  his  heirs  will  devolve  on 
his  death  in  like  manner  as  a  contingent  remainder 
limited  in  fee  to  an  ascertained  person  (u). 

Similar  to  an  estate  arising  by  executory  devise,  is 
an  estate  which  arises  solely  by  the  force  of  a  statute. 


(r)  Ante,  p.  357. 

(»)  Stot.  8  &  9  Vict.  c.  106, 
s.  6,  repealiug  stat.  7  &  8  Vict, 
c.  76,  s.  5.  In  order  to  facilitate 
the  payment  of  debts  out  of  real 
estate,  it  was  provided,  by  stats. 
11  Geo.  IV.  and  1  Will.  IV.  c  47, 
8.  12,  and  2  &  8  Vict.  c.  60,  that 
when  lauds  are  by  law,  or  b.y  the 
will  of  their  owner,  liable  to  the 
])aymeut  of  his  debts,  and  are  by 
the  will  vested  in  any  person  by 
way  of  executory  devise,  the  first 
executory  devisee,  even  though  an 
infant,  may  convey  the  whole  fee 


simple  in  order  to  carry  into  effect 
any  decree  for  the  sale  or  mort- 
gage of  the  estate  for  payment  of 
such  debts.  And  this  provision, 
so  far  as  it  relates  to  a  sale, 
was  extended  to  the  case  of  the 
land  having  descended  to  the 
heir,  subject  to  an  executory 
devise  over  in  favour  of  a  persou 
or  persons  not  existing  or  not 
ascertained ;  stat.  11  &  12  Vict, 
c.  87.     See  ante,  p.  128,  n.  («). 

{t)  AnU,  p.  357. 

(u)  Ante,  pp.  357,  368. 
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upon  the  execution  of  some  statutory  power.      This  statute  on 
occurs  whenever  an  estate  in  land  is  transferred  by  a^gtotutory 
any  person  by  means  of  an  authority  conferred  upon  power. 
him  by  some  statute,  and  not  by  means  of  the  right 
of  alienation  incident  to  an  estate  in  land  or  of  a  power 
given  to  him  under  the  Statute  of  Uses  or  by  a  will. 
For  example,  by  the  Settled  Land  Act,  1882,  a  tenant  conveyance 
for  life  under  a  settlement  is  empowered  to  convey  the  {?^  tei^nt  for 
settled  land  by  deed  for  all  the  estate  and  interest.  Settled  Land 
which  is  the  subject  of  the  settlement,  or  for  any  less  ^°*'  ^^^^' 
estate  or  interest  (x),  as  may  be  required  for  carrying 
into  effect  the  powers  of  leasing,  sale,  exchange,  par- 
tition and  other  powers  given  by  that  Act  (y).    He  may 
thus  convey  the  whole  legal  estate  in  fee  simple  in  the 
settled  land,  if  comprised  in  the  settlement,  even  though 
he  himself  should  have  merely  an  equitable  estate  for 
life  (z).    When  a  tenant  for  life  exercises  his  power  of 
conveyance  under  this  Act,  the  legal  estate  in  the 


(x)  Subject,  however,  to  and  An  example  of  the  first  exdep- 
with  the  exception  of  (i.)  all  tiou  occurs  where  lands  have 
estates,  interests  and  charges  been  mortgaged  and  afterwards 
having  priority  to  the  settle-  settled  on  one  for  life  with 
uient ;  and  (ii.)  all  such  other,  remainder  over  ;  here  the  mort* 
if  any,  estates,  interests,  and  gagee*s  estate  cannot  be  dis- 
charges as  have  been  conveyed  placed  by  the  tenant  for  life 
or  created  for  securing  money  selling  or  leasing  the  lands  under 
actually  raised  at  the  date  of  the  liis  statutory  powers.  The  second 
deed;  and  (iii.)  all  leases  and  exception  may  be  instanced  by 
grants  at  fee-farm  rents  or  other-  the  case  of  a  term  limited  by  the 
wise,  and  all  grants  of  easements,  settlement  to  raise  portions  for 
rights  of  common  or  other  rights  younger  cliildren,  and  mortgaged 
or  privileges  granted  or  made  for  to  secure  the  repayment  of  money 
value  in  money  or  mouey*s  worth,  actually  raised  before  the  date  of 
or  agreed  so  to  be,  before  the  the  deed  exercising  the  statutory 
date  of  the  deed,  by  the  tenant  power.  The  third  exception  will 
for  life,  or  by  any  of  his  pre-  arise  where  the  tenant  for  life 
decessors  in  title,  or  by  any  has  granted  a  lease  of  the  settled 
trustees  for  him  or  them,  under  lands,  either  by  virtue  of  his 
the  settlement,  or  under  any  estate  or  of  an  express  or  the 
statutory  power,  or  being  other-  statutory  power,  and  afterwards 
wise  binding  on  the  successors  in  sells  the  lands  under  the  Settled 
title  of  the  tenant  for  life.  See  Land  Acts.  See  anUy  p.  121 ; 
Me  Keck  A  HaH,  1898,  1  Ch.  ^m)*^,  PartlV.,  Ch.i&ii;  Part  VI. 
617  ;  Be  Du  Catie  A  NeUlefold,  (y)  Stet.  45  &  46  Vict.  c.  38, 
1898,  2  Ch.  96  ;  Re  Mundy  ds  s.  20.  See  ayiU,  pp.  118—124. 
Boper'8  Contract,  1899, 1  Ch.  275.  (2)  See  aiiU,  pp.  185,  186 


894 


OF  INCORPOBEAL  HEREDITAMENTS. 


Declaration 
vesting  land 
in  future 
trustees. 


settled  land  is,  by  the  force  of  the  statute,  taken  away 
from  the  persons,  in  lyhom  it  has  been  previously 
vested,  and  conveyed  to  the  lessee,  purchaser  or  other 
person,  to  the  extent  specified  in  the  deed,  by  which 
the  lease,  purchase  or  other  transaction  is  carried  out. 
Thus  the  estate  limited  by  such  a  deed  arises  solely  by 
virtue  of  the  Act,  which  has  empowered  the  tenant  for 
life  to  convey.  The  operation  of  such  a  statutory  power 
is  therefore  different  from  that  of  a  power  to  appoint 
the  use  of  land,  which  takes  effect  under  the  Statute  of 
Uses.  So  that  if  land  be  conveyed  under  a  statutory 
power  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs, 
B.,  not  A.,  will  take  the  fee  simple  at  law  (a).  Another 
example  of  estates  arising  by  force  of  statute  upon  the 
execution  of  a  statutory  authority  is  afforded  by  the 
effect  of  a  declaration  made  by  a  person  appointing  new 
trustees  under  the  Trustee  Act,  1893,  that  the  estate 
in  any  land,  which  is  subject  to  the  trust,  shall  vest  in 
the  persons  who  will  thenceforward  be  the  trustees  (b). 


(a)  AnU,  pp.  178,   873  ;  Sug. 
Pow.  45, 146,  196—198. 


{h)  See  ante,  p.  192. 
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CHAPTER  IV. 

OF  REMOTENESS  OF  LIMITATION. 

The  limitation  of  estates  to  arise  at  a  future  time  by  Limitations 
way  of  shifting  use  or  executory  devise  must  conform  f^^m^- 
to  the  requirements  of  a  rule,  known  as  the  rule  against  Q«^ 
perpetuities;  or  else  it  will  be  void  for  remoteness. 
This  rule  is  founded  on  a  general  principle  of  policy 
guiding  the  judges,  that  all  contrivances  shall  be  void, 
which  tend  to  create  a  perpetuity,  or  to  place  property  Perpetuity, 
for  ever  out  of  reach  of  the  exercise  of  the  power  of 
alienation  (a).  This  principle  appears  to  have  been 
first  applied  after  it  had  become  well  settled  that  an 
estate  tail  might  be  barred  by  a  common  recovery,  as 
a  reason  for  holding  that  any  contrivance  to  restrain  a 
tenant  in  tail  from  suffering  a  recovery  shall  be  of  no 
effect  (t).  When  the  law  came  to  recognize  as  valid  the 
limitation  of  estates  in  remainder  to  unborn  children, 
and  further  to  admit  the  creation  of  future  estates  by 
way  of  shifting  use  and  executory  devise  (c),  it  was  seen 
that  such  devices,  unless  restrained  within  due  bounds, 
might  pave  the  way  to  perpetual  settlement  of  land ; 
and  the  same  principle  of  policy  was  again  invoked  {d). 
In  the  case  of  future  estates  to  arise  by  way  of  shifting 
use  and  executory  devise,  these  due  bounds  were 
gradually  settled  by  successive  decisions.    Such  estates 

{a)  Nottingham,    C,    Howard  Jac.   696—698;  ante,  p.  97,  and 

▼.   Diike  of'  Norfolk,  2  Swanst.  note  (p), 

454,  460 ;  3  Cha.  Ca.  17,  20,  26,  (c)  Ante,   pp.   846—349,    867. 

31—36  ;  2  P.  W.  688  ;  London  A  388—391. 

Sofuih-Wettem   Railway   Co,    v.  (d)  See  Cro.  Jac.  590—693;  2 

Gammj  20  Cli.  D.  662.  SwanRt.  460—468  ;  3  Ch.  Ca.  17, 

(6)  1  Kcp.  84  a,  88  a,  131  b ;  20,  26,  81—36 ;  12  Mod.  287. 
6  Rep.  40  a  ;  10  Rep.  42  b  ;  Cro. 
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were  allowed  to  take  effect,  at  first,  within  the  compass 
of  an  existing  life  (e) ;  then  within  a  reasonable  time 
after  (/).  This  reasonable  time  after  an  existing  life 
was  next  extended  to  the  period  of  the  minority  of  an 
infant  actually  entitled  under  the  instrument,  by  which 
the  executory  estate  was  conferred  (g).  After  this,  it 
was  held  that  any  number  of  existing  lives  might  be 
taken  (h).  Finally,  it  was  settled  that  the  time  allowed 
after  the  duration  of  existing  lives  should  be  a  term  of 
twenty-one  years,  independently  of  the  minority  of  any 
person,  whether  entitled  or  not;  with  the  possible 
addition  of  the  period  of  gestation,  but  only  where  the 
gestation  actually  exists  (t). 

The  rule  so  settled  is  what  is  generally  called  ''  the 
rule  against  perpetuities;  '*  and  it  will  be  convenient 
so  to  refer  to  it.  It  requires  every  future  estate  limited 
to  arise  by  way  of  shifting  use  or  executory  devise  to  be 
such  as  must  necessarily  arise  within  the  compass  of 
existing  lives  and  twenty-one  years  after,  with  the 
possible  addition  of  the  period  of  gestation,  in  the 
case  of  some  person  entitled  being  a  posthumous  child. 
But  if  no  lives  are  fixed  on,  then  the  term  of  twenty- 
one  years  only  is  allowed  (/c).  And  every  executory 
estate,  which  might,  in  any  event,  transgress  the  limits 
so  fixed,  will  from  its  commencement  be  absolutely  void. 
For  instance,  a  gift  by  way  of  shifting  use  or  executory 
devise  to  the  first  son  of  A.,  a  bachelor,  who  shall  attain 
the  age  of  twenty-four  years,  is  void  for  remoteness  (I). 
For  if  A.  were  to  die,  leaving  a  son  a  few  months  old, 


(c)  Howard  v.  Ditke  of  Nor- 
folk, 3  Ch.  Ca,  14  ;  2  Swanst. 
454. 

(/)  Marks  v.  Mai'k*,  10  l^Iod. 
419. 

(g)  SlephcTis  y.  Stephens^  Ca. 
t.  Talb.  228. 

ih)  Thellusaon  v.  Woodfvrdy  4 
Ves.  227,  11  Ves.  112.  Any 
persons  maybe  selected :  but  they 
must  be  ascertaiuable  ;  Re  MoorCj 


1901, 1  Ch.  936. 

(0  Cadell  V.  Palmer,  7  Bligh, 
N.  S.  202;  see  He  Wamti's 
Trusts,  1903,  2  Ch.  411. 

{k)  Lewis  on  Perpetuities,  172; 
1  Jurm.  Wills,  216,  5th  ed. 

{1}  Netcinan  v.  Xeunnan,  10 
Sim.  51  ;  Onffilh  v.  Blunt,  i 
Beav.  248  ;  1  Jarm.  WiUs,  226, 
227,  5th  ed.  In  the  case  of  an 
executoi-y  gift  by  vnll,  however, 
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the  estate  of  the  son  would  arise,  under  such  a  gift,  at  a 

time  exceeding  the  period  of  twenty-one  years  from  the 

expiration  of  the  life  of  A.,  which,  in  this  case,  is  the 

life  fixed  on.     But  a  gift  to  the  first  son  of  A.  who  shall 

attain  the  age  of  twenty-one  years  will  be  valid,  as 

necessarily  falling  within  the  allowed  period.     When 

a  gift  is  infected  with  the  vice  of  its  possibly  exceeding 

the  prescribed  limit,  it  is  at  once  and  altogether  void 

both  at  law  and  in  equity.     And  even  if,  in  its  actual 

event,  it  should  fall  greatly  within  such  limit,  yet  it  is 

still  as  absolutely  void  as  if  the  event  had  occurred 

which  would  have  taken  it  beyond  the  boundary.     If,  Exception 

however,  the  executory  limitation  should  be  in  defeas-  ^^ed  by^an 

ance  of,  or  immediately  preceded  by,  an  estate  tail,  estate  tail. 

then,  as  the  estate  tail  and  all  subsequent  estates  may 

be  barred  by  the  tenant  in  tail,  the  remoteness  of  the 

event  on  which  the  executory  limitation  is  to  arise  will 

not  affect  its  validity  (m). 

Executory    limitations    contained    in   instruments  Executory 
coming  into  operation  after  the  year  1882  are  subject  Ja'^e^ffec t^  *! 
to  a  further  restriction  imposed  by  the  Conveyancing  failure  of 
Act,  1882  (n)  ;  in   which   it   is   enacted   that,  where 
there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  a  term  of  life,  with  an  executory  limitation 

the  time  within  which  the  estate  testator's  death,  and  the  estate 

given   must    arise,   is  computed  given  to  him  must  in  such  case 

from   the   death  of  the  testator,  necessarily  arise  within  a  life  in 

to  whom  knowledge  of  the  cir-  being,   viz.    his  own.      And  the 

camstances     then     existing     is  gift  would  also  he  valid,  if  a  son 

imputed.     So  that  a  gift,  which  of  A.  had  attained  twenty-four 

would    have    been  void,  if   the  before     the      testator's      death, 

testator    had    died    immediately  though  A.  survived  the  testator ; 

after  making  his  will,   may  be  1    Jarm.    Wills,   216,   5th    ed.  ; 

valid  at  his  death.     Thus  in  the  Pickeny. Matthews.lO Ch.  D.  264. 
example  given  in  the  text,  if  the  (971)  Butler's  note  (h)  to  Pearne 

gift  were  made  by  will,  and  A.  C.  R.  562  ;  Lewis  on  Perpetuities, 

were  to  die  before  the  testator,  669.     See  arUCy  p.   866,  n.   (6) ; 

leaving  a  son,  it  would  be  valid  ;  Heasman  v.  Pearse^  L.  R.7  Ch.276. 
for    the    person  to   take    would  (n)  Stat.   45  k  46  Vict.  c.  39, 

have    been    ascertained    at    the  s.  10.    See  ^Yms.  Conv.  Stat.  288. 
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over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  period  of  time  or 
not,  that  executory  limitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 


Restriction 
ou  accumula- 
tion. 


Mr.  Thellus- 
fion's  will. 


Stat.  39  & 
40  Geo.  III. 
x;.  98. 


In  addition  to  these  limits,  a  restriction  is  imposed 
by  an  Act  of  George  III.  (o)  on  attempts  to  accumulate 
the  income  of  property  for  the  benefit  of  some  future 
owner.  This  Act  was  occasioned  by  the  extraordinary 
will  of  Mr.  Thellusson,  who  directed  the  income  of  his 
property  to  be  accumulated  during  the  lives  of  all  his 
children,  grandchildren  and  great-grandchildren  tcho 
were  living  at  the  time  of  his  death,  for  the  benefit  of 
some  future  descendants  to  be  living  at  the  decease  of 
the  survivor  (p) ;  thus  keeping  strictly  within  the  rule 
which  allowed  any  number  of  existing  lives  to  be  taken 
at  the  period  for  an  executory  interest.  To  prevent 
the  repetition  of  such  a  cruel  absurdity,  the  Act  forbids 
the  accumulation  of  income  for  any  longer  term  than 
the  life  of  the  grantor  or  settlor,  or  twenty-one  years 
from  the  death  of  any  such  grantor,  settlor,  devisor  or 
testator,  or  during  the  minority  of  any  person  living, 
or  en  ventre  sa  mere  at  the  death  of  the  grantor, 
devisor,  or  testator,  or  during  the  minority  only  of  an; 
person  who,  under  the  settlement  or  will,  would  for 
the  time  being,  if  of  full  age,  be  entitled  to  the  income 
directed  so  to  be  accumulated  (9).  But  the  Act  does 
not  extend  (?•)  to  any  provision  for  payment  of  debts, 
or  for  raising  portions  for  children  (s),  or  to  any  direction 


(0)  Stot.  89  &  40  Geo.  III.  c.  98; 
Fearne  C.  R.  638,  n.  («). 

(p)  4  Vcs.  227  ;  Feame  C.  R. 
436,  u. 

iq)  WiUon  v.  Wilson,  1  Sim. 
>'.  S.  288. 


(r)  Sect.  2. 

(s)  See  Halford  y.  Stains,  16 
Sim.  488,  496  ;  Bcuon  ▼.  Prwier, 
T.  &  R.  81 ;  BcUeman  v.  JSolMin, 
10  Bcav.  426  ;  BarringUm  t. 
Liddell,  2  De  0.  M.  k  6.  480 ; 


OF  REMOTENESS  OF  LIMITATION.  399 

touching  the  produce  of  timber  or  wood.  Nor  does  it 
apply  to  a  trust  to  expend  part  of  the  income  of  a 
landed  estate  in  maintaining  the  property  in  good 
repair  (t).  Any  direction  to  accumulate  income,  which 
may  exceed  the  period  thus  allowed,  is  valid  to  the 
extent  of  the  time  allowed  by  the  Act,  but  void  so  far 
as  this  time  may  be  exceeded  (u).  And  if  the  direction 
to  accumulate  should  exceed  the  limits  allowed  by  law 
for  the  creation  of  executory  interests,  it  will  be  void 
altogether,  independently  of  the  above  Act  (x).  By  an 
Act  of  1892  (r/),  the  accumulation  of  income  for  the 
purchase  of  land  is  prohibited  for  any  longer  period 
than  during  the  minority  or  respective  minorities  of 
any  person  or  persons,  who  under  the  instrument 
directing  the  accumulation  would,  for  the  time  being,  if 
of  full  age,  be  entitled  to  receive  the  income  so  directed 
to  be  accumulated.  - 

Let  us  now  return  to  the  rules  governing  the  creation  Roles  for 
of  contingent  remainders.   We  have  considered  the  first  <5^*^o^  ^^ 
of  these,  that  the  freehold  must  never  be  without  an  remaindei^. 
owner,  or  that  every  contingent  remainder  must  be  Ruiei. 
supported  by  a  particular  estate  of  freehold  (^).     And 
it  will  be  remembered  that,  in  consequence  of  this  rule, 
every  contingent  remainder  must  vest  during  the  con- 
tinuance  or  immediately  on  the  termination  of  the 
particular  estate,  or  it  will  fail  altogether  (a).    Also, 
that  an  Act  of  1877  now  saves  from  this  consequence 
of  the  rule  every  contingent  remainder  created  after  the 
Act,  which  would  have  been  valid  if  originally  created 

Edwards  v.  Tuck,  3  De  G.  M.  k  v.  Dungajinon,  1  Dr.  &  War.  509  ; 

O.  40.  CurtU  V.   LiUcin,  5  Beav.    147  ; 

(t)    Vine    Y.   Raleigh  J    1891,   2  Boughton  v.  James,    1  Coll.  26  ; 

Ch.  13.  Scarisbrick  v.    SkelmersdcUe,    17 

(it)  1  Jarm.  Wills,  276,  6th  ed.  Sim.  187  ;  Tarcin  v.  Newcome, 

See  JU  Lady  RosslyiVs  Trust,  16  3  K.  &  J.  16. 
Siitt.    391  ;  Ralph  v.  Carrick,    5  (y)  Stat.  55  &  66  Vict.  c.  68. 

Ch.  D.  984,  997,  998 ;  Re  Travis,  See  Re  CluUerhuck,  1901,  2  Cli. 


1900,  2  Ch.  541.  285 ;  Re  Llanover,  1903,  2  Ch.  330. 

(x)  SouthampUm  v.    Hertford^  it)  Ante,  p.  351. 

2  V.  Jt  B.  64,  13  B.  B.  18  ;  Ker  (a)  Ante,  p.  353. 
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as  a  shifting  use  or  executory  devise  (b).  We  have  now 
seen,  ho\^ever,  that  for  a  limitation  to  be  valid  as  a 
shifting  use  or  executory  devise,  it  must  conform  to  the 
rule  against  perpetuities  (c).  No  contingent  remainder 
will  therefore  be  preserved  by  this  Act,  unless  it  be  such 
as  must  necessarily  vest  within  the  duration  of  existing 
lives  and  twenty-one  years  after.  Thus,  if  land  be 
granted  after  1877  to  A.,  a  bachelor,  for  life,  and  after 
his  death  to  his  first  son,  who  shall  attain  the  age  of 
twenty-four  years,  the  gift  to  A.*s  son  is  good  as  a  con- 
tingent remainder,  and  may  take  effect  if  a  son  of  A. 
attain  twenty-four  in  A.'s  lifetime  (d).  But  if  A.  die 
before  any  son  of  his  attain  twenty-four,  the  contingent 
remainder  to  A.'s  son  will  fail  altogether,  by  the  common 
law  rule,  as  not  having  vested  before  or  at  the  termina- 
tion of  the  particular  estate.  And  it  will  not  be  saved 
by  the  Act  of  1877  (e) ;  because,  as  we  have  seen  (/),  it 
would  not  have  been  valid  if  originally  created  as  a 
shifting  use  or  executory  devise. 

Perpetuity  The    liability  of   contingent  remainders  to  be  de- 

contingrat  ^^  stroyed  by  the  act  of  the  tenant,  on  whose  particular 
remainders,  estate  they  depended,  was  a  great  safeguard  against  the 
creation  of  a  perpetuity  (g).  But  if  there  had  been  no 
check  but  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees  to 
preserve  contingent  remainders  (h),  by  giving  life  estates 
successively  in  remainder  to  successive  generations  of 
children.  But  it  seems  to  have  been  understood  by 
those  concerned  in  drawing  settlements  of  land  in  the 
modern  form  generally  adopted  after  the  Eestora- 
tion  {i),  that  estates  given  to  unborn  children  should 
be  confined  to  such  as  must  be  ascertained  within  the 

ib)  AivU,  p.  854.  O)  AiUey  pp.  859,  895 ;  see  I 

c)  Ante,  p.  896.  Rep.  120,  131  b. 

d)  Ante,  p.  853.  (k)  Ante,  p.  363. 

e)  AnU,  p.  354.  (i)  AnU,  pp.  112,  113. 
/)  Ante,  p.  396. 
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compass  of  existing  lives  (fc).  For  the  conveyancing 
practice  esta1)lished  with  regard  to  such  settlements  was 
(as  it  still  is)  to  limit  the  land  to  an  intended  husband, 
or  eldest  son  coming  of  age,  for  life,  with  remainder  to 
his  unborn  sons  successively  in  tail  (Z).  And  attempts 
to  confer  successive  life  estates  on  successive  generations 
of  unborn  children  were  held  to  be  void  as  violating  the 
principle  of  legal  policy  mentioned  above  (ni).  After  a  . 
time,  the  restraint  imposed  on  the  creation  of  successive 
contingent  remainders  came  to  be  generally  defined  in  a 
sort  of  working  rule  adopted  by  conveyancers  and  quoted 
by  judges,  that  an  estate  given  to  an  unborn  person  for 
life  cannot  be  followed  by  any  estate  to  any  child  of  such 
unborn  person.  And  it  was  allowed  on  all  hands  that, 
if  such  a  limitation  were  made,  the  estate  given  to  the 
child  of  the  unborn  person  would  be  void  (n).  The 
reason  assigned  for  this,  however,  was  not  always  the 
same;  for  the  origin  of  the  rule  was  attributed  sometimes 
to  the  general  policy  of  the  law  restraining  attempts  to 
create  a  perpetuity,  sometimes  to  the  old  doctrine  which 
prohibited  double  possibilities  (o).  This  rule  gained 
authority  from  general  use  (jo).  After  the  period  allowed 
for  the  creation  of  executory  interests  had  been  extended 
to  an  independent  term  of  twenty-one  years  after  the 
duration  of  existing  lives  (^),  it  was  much  debated, 


(A:)  Aide,  p.  396.  (o)  Ante,  p.  865  ;  Fearne  C.  R. 

(/)  See  the  books  cited  in  note  261,   n.,   502,  665,  n. ;  Co.  Litt. 

(0  to  p.  117,  anU;  Fearne  C.  R.  271   b,   n.    (1),   vii.  2;    Vaizey, 

502.  L.  Q.  R.  vi.   419.     Historically, 

(m)  Ante,  p.  396 ;  Humherston  the  former  explanation  seems  to 

V.   Humberston,   1  P.  "VV.  332,  1  be  correct ;  Gray,    Rule  against 

Atk.    593 ;  Seaward  v.    IVUlock,  Perpetuities  (Boston,   1886),  pp. 

6  East,  198,  205.  135,  137,  139,  140,  206—208. 

{n)  Marlborough  y.   Qodolphin,  {p)  Cole  v.  Sewell,  2  H.  L.  C. 

1  Eden,  415,  41 6  ;  2  Cases  and  186  ;  Monypenny  v.  Bering,  2  De 

Opinions,     432—441  ;    Hay    v.  G.  M.  &  G.  145,  170  ;  Sugden  on 

Earl  of  Covmtry,   3  T.    R.    86,  Property,  120  ;  Sugd.  Real  Prop. 

1  R.  R.  662  ;  Brudenell  v.  Elwes,  Stat.  285,  n.(a),  Isted.,  274,  n.  (a), 

1     East,    452,    6    R.     R.    310  ;  2nd  ed.  ;  1  Jarm.  Wills,  221,  1st 

Feame's  Posthuma,  215  ;  Feanie  ed.,   251,    4th  ed.  ;  Wms.    Real 

C.    R.   502,   565,   Butl.    note  ;  2  Prop.  212,  1st  ed.,  276,  13th  ed. 

Prest.  Abst.  114 ;  Sug.  Pow.  393.  (q)  Ante,  p.  396. 

W.R.P.  26 
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whether  the  rule  so  applied  to  contingent  remainders 
should  or  should  not  be  considered  as  merely  an  instance 
of  the  settled  rule  against  perpetuities  (r) .  But  limita- 
tions likely  to  raise  this  question  were  eschewed  in 
practice  («).  The  point  first  came  before  the  Court  in 
1889,  when  the  judges  were  apparently  not  inclined  to 
sanction  any  possible  extension  of  the  time  of  settle- 
ment for  the  sake  of  introducing  a  uniform  rule.  Accord- 
ingly, the  working  rule  of  conveyancers  was  declared  to 
be  an  independent  rule  of  law  ;  and  a  remainder  limited 
to  the  child  of  an  unborn  person,  after  a  life  estate  to 
the  unborn  parent,wa8  held  to  be  void,  notwithstanding 
that  the  gift  in  remainder  had  been  expressly  confined 
to  such  child  of  the  unborn  parent  as  should  be  born 
within  the  compass  of  lives  existing  at  the  time  of  the 
Rule  2.  gift  (^)  ^     i^he  creation  of  contingent  remainders  of  legal 

estates  is  therefore  subject  to  the  rule,  that  an  estate 
cannot  be  well  limited,  in  remainder  after  an  estate 
given  to  an  unborn  person  for  life,  to  any  child  of  such 
unborn  person  (?/). 

Cy-prkt  The  above  rule  is,  however,  subject  to  some  modifica- 

tion,  when  the  gift  is  made  by  will.  For  in  the  case  of 
a  gift  hy  will  to  the  unborn  son  of  some  living  person 
for  his  life,  and  after  the  decease  of  such  unborn  son,  to 
his  sons  in  tail,  the  Courts  of  law  have  been  so  indulgent 

(r)  See  Lewis  on  Perpetuities,  L.  Q.  R.  vi.  410  ;  xiv.  133,  234 

408  sq. ;  Williams  ou  Real  Pro-  (by  the  present  writer) ;  xv.  71. 

perty,    211,    212,   1st  ed. ;    227,  \ic)  This  rule,  it  is  submittal 

406,  3i*d  ed.  ;  277,  531,  13th  ed.  ;  does  not  extend  to  make  void  an 

Tudoi's   Leading  Cases  on  Real  estate  limited  to  the  unborn  child 

Property,  470  sq.,  3rd  ed,  ;  David-  of  an  unboni  person   (as  to  the 

son,  Prec.  Coiiv.  vol.  iii.  pp.  336  first  grandson  of  A.,  a  bachelor) 

— 338,  3rd  ed.  ;  Jarm.  Wills,  i.  in  remainder  expectant   on  the 

258,  ii.  845,  4th  ed.  ;  Gray,  Rule  determination    ot    a    life    estate 

against  Perpetuities,  135  «^.,  204  given   to    a    living    )>erson;   see 

—213  ;  Challis  on  Real  Property,  L.  Q.  R.  xiv.  241.     And  it  is  sub- 

159;  183,  2nd  ed.  mitted  that  a  remainder  Hmiteii 

(s)  Davidson,  Prec.  Conv.  vol.  to  the  unborn  child  of  an  unboni 

iii.  pp.  338,  986,  3rd  ed.  person  after  a  remainder  given  to 

(t)    Whithy  V.  Mitchell,  42  Ch.  the  unborn  parent  in  tail  should 

D.  494,  44  Ch.  D.  85.     The  deci-  be  held  valid  because  it  could  be 

sion  in  this  case  has  given  rise  to  barred  by  a  disentailing  assnr- 

a  great  deal  of  controversy  ;  see  ance  ;  see  pod^  p.  404,  n.  (e). 
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to  the  Ignorance  of  testators,  that  they  have  endeavoured 
to  carry  the  intention  of  the  testator  into  effect,  as  nearly 
as  can  possibly  be  clone,  without  infringing  the  rule  of 
law,  which  makes  such  a  remainder  void.  Accordingly, 
they  take  the  liberty  of  altering  his  will  to  what  they 
presume  he  would  have  done  had  he  been  acquainted 
with  the  rule  which  prohibits  the  son  of  any  unborn  son 
from  being,  in  such  circumstances,  the  object  of  a  gift. 
This,  in  law  French,  is  called  the  cy-pres  doctrine  (r). 
From  what  has  already  been  said,  it  will  be  apparent 
that  the  utmost  that  can  be  legally  accomplished  towards 
securing  an  estate  in  a  family  is  to  give  to  the  unborn 
sons  of  a  living  person  estates  in  tail ;  such  estates,  if 
not  barred,  will  descend  on  the  next  generation  ;  but 
the  risk  of  the  entails  being  barred  cannot  by  any 
means  be  prevented.  The  Courts,  therefore,  when  they 
meet  with  such  a  disposition  as  above  described,  instead 
of  confining  the  unborn  son  of  the  living  person  to  the 
mere  life  estate  given  him  by  the  terms  of  the  will,  and 
annulling  the  subsequent  limitations  to  his  offspring, 
give  to  such  son  an  estate  in  tail,  so  as  to  afford  to  his 
issue  a  chance  of  inheriting  should  the  entail  remain 
unbarred.  But  this  doctrine,  being  rather  a  stretch  of 
judicial  authority,  is  only  applied  where  the  estates 
given  by  the  will  to  the  children  of  the  unborn  child  are 
estates  in  tail,  and  not  where  they  are  estates  for  life  [iv)^ 
or  in  fee  simple  (x).  And  except  in  the  case  of  executory 
trusts  Cv),  this  doctrine  cannot  be  invoked  where  the 
effect  of  giving  an  estate  tail  to  the  parent  would  be  to 
include  in  or  exclude  from  the  line  of  descent  any  class 

(t?)  Feanie  C.  R.    204,   note ;  332.      See,    however,    per    Rolt, 

1    Jarm.   Wills.    267,    5th    ed.  ;  L.  J.,  in  Porsbrook  v.   Forshrook, 

l^anderplank  Y.' King,  3  HsLte,  1  ;  L.    R.   3   Ch.    93,    99;   and    per 

Afonypennyv.  Dering,16il,  kW.  Jessel,    M.    R.,    in   Hampton    v. 

418,    2   De  G.   M.   k    G.    145;  Holman,  5  Ch.  D.  183,  193. 
Hampton  y,  Holman^  5   Ch.  D.  (x)  Bristow  v.    fi^arde,  2   Ves. 

lSS;Be  Rising,  1904,  1  Ch.  533.  juu.  336,  2  R.  R.  235  ;  Hale  v. 

{w)  Seaward  Y,  Wilhck,  5  East,  Pew,  25  Bejiv.  335. 
198  ;  Re  Richardson,  1904,  1  Ch.  (y)  Ante,  p.  182,  n.  (p). 

2lJ— 2 
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Rule  3. 


Contingent 
remainders 
of  trust 
estates. 


of  his  issue  who  would  not  or  would  have  taken  under 
the  limitations  in  the  will  (z). 

But  in  the  same  year,  in  which  the  second  rule  here 
given  was  established  as  law,  a  case  occurred  for  which 
the  above  rules  were  insuflScient  to  provide.  Accord- 
ingly, the  policy  of  the  law  restraining  every  contrivance 
to  create  a  perpetuity  {a)  was  again  invoked  ;  and  the 
limitation  of  successive  contingent  remainders  was 
declared  to  be  subject  to  a  further  rule,  which  appears 
to  be  this  : — that  a  contingent  remainder  limited  to  take 
effect  after  a  contingent  remainder  will  be  void,  unless 
it  must  necessarily  vest  within  the  period  allowed  bj 
the  rule  against  perpetuities  (h).  Thus,  if  land  be 
limited  to  A.,  a  bachelor,  for  life,  and  after  his  death  to 
his  first  son  for  life,  and  after  the  son's  death,  to  A.'s 
eldest  daughter  who  shall  then  be  living;  here  the 
contingent  remainder  to  A.'s  eldest  daughter  living  at 
his  son's  death  will  be  void ;  because  it  could  not  vest 
till  the  son's  death,  which  might  obviously  occur  more 
than  twenty-one  years  after  the  death  of  A.  This  rule, 
however,  is  subject  to  the  proviso,  that  it  shall  not 
apply  to  the  case  of  a  contingent  remainder  limited  to 
take  effect  on  the  termination  of  an  estate  tail  originally 
limited  as  a  contingent  remainder ;  for  in  this  case  the 
latter  remainder  may  be  defeated  by  barring  the  entail ; 
it  does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  (c). 

Contingent  remainders  of  trust  estates  {d)  are  void  if 
they  are  limited,  so  that  they  may  exceed  the  limit 


(2)  ife  Mortimer,  1905,  2  ai. 
602.  See  Pitt  v.  Jackson,  2  Bro. 
C.  C.  61  ;  VanderplaitJc  v.  King, 
3  Hare,  1 ;  and  the  comments 
thereon  in  Rt  Mortimer,  ubi  sup, 

(a)  Ante,  p.  396. 

(6)  JU  Frost,  43  Ch.  D.  246  ; 
followed,  He  Ashforth,  1905,  1  Ch. 
535.  See  1  Jann.  W^ills,  251, 
5th  ed.  All  limitations  ulterior  to 


a  void  remainder  are,  as  a  rale, 
also  void;  ib,  253—259;  Be 
Mortimer,  1905,  2  Ch.  502. 

(c)  NicUls  V.  Sheffield,  2  Bro. 
C.  C.  215  ;  Phillips  v.  Deakin,  I 
M.  &  S.  744  ;  Cole  v.  SeweU,  2 
Conn.  &  Law8.  344,  4  Dm.  & 
War.  1,  2  H.  L.  C.  186 ;  Sugd. 
Law  of  Property,  120. 

(d)  AnU,  p.  365. 
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prescribed  by  law  to  the  creation  of  executory 
interests  (^).  Thus,  if  land  be  conveyed  unto  and 
to  the  use  of  trustees  and  their  heirs,  upon  trust  for 
A.  for  life,  and  after  his  decease  for  such  son  of  A.  as 
shall  first  attain  the  age  of  twenty-four  years,  the 
limitation  to  the  son  of  A.  is  void  for  remoteness  (/). 
This  was  so  decided  on  the  ground  that  contingent 
remainders  of  trust  estates,  which  have  always  been 
held  to  be  indestructible  interests,  not  depending  for 
their  support  on  the  continued  existence  of  a  prior 
equitable  estate  of  freehold,  are  not  truly  estates  in 
remainder^  taking  effect  by  way  of  succession  on  the 
determination  of  a  prior  estate,  but  partake  rather  of 
the  nature  of  executory  interests  (g).  It  has  never 
been  determined  whether  contingent  remainders  of 
equitable  estates  are  also  subject  to  the  precise  rule 
formulated  for  legal  contingent  remainders,  and  pre- 
venting the  valid  limitation  of  an  estate  in  remainder, 
after  a  life  estate  to  an  unborn  person,  to  his  unborn 
child  to  be  born  or  ascertained  within  the  period 
allowed  by  the  rule  against  perpetuities  (/i). 

{e}  Ahbias  v.  Bimiey,   17    Ch.  (/)  Aitte,  p.  396. 

D.  211.  (g)  See  above,  pp.  365,  866. 

(A)  Above,  p.  402.  It  may  be  urged,  on  the  one  hand,  that  it  has  been 
decided  that,  where  land  is  given  to  the  use  of  trustees  and  their  heii's 
in  trust  for  A.  (a  bachelor)  for  life,  and  after  his  death  for  A.'s  first 
son  for  life,  and  after  the  son's  death  for  his  first  son  for  life  or  in  tail, 
the  last  remainder  is  void,  becaiise  "  the  rule  of  law  forbids  the  raising 
of  successive  estates  by  purchase  to  unborn  children,  that  is,  to  the 
unborn  child  of  an  unborn  child ; "  Monypcnny  v.  Bering,  2  De  G. 
M.  k  6.  145, 170.  But  against  this  it  roay  be  argued  that  the  rale  so 
laid  down  rather  enunciates  the  general  policy  of  the  law  prohibiting 
any  contrivance  to  create  a  perpetuity  Cabove,  pp.  395,  401,  andn.  (m)  ; 
Feame  C.  R.  602)  than  formulates  the  exact  rule  applied  in  Wkitby  v. 
Mitchell  (above,  p.  402,  n.  (i)  ).  That  the  last  limitation  in  the  case 
put  above  {Monypviiny  v.  Dering)  would  clearly  be  void  as  not  neces- 
sarily vesting  within  the  period  allowed  by  the  rule  against  perpetuities. 
And  that,  if  equitable  contingent  remainders  are  to  be  treated  as 
analogous  to  executory  interests  for  the  purpose  of  restraining  gifts  such 
as  that  held  void  in  Abbiss  v.  Bumey  (above  and  n.  (e) ),  they  should 
also  be  aUowed  the  same  liberty,  within  the  range  of  the  rule  against 
perpetuities,  as  has  been  detinitely  accorded  in  the  cases  of  executory 
interests  of  land  and  equitable  interests  in  personalty.  In  these  cases 
it  is  no  objection  to  a  gift,  which  must  vest,  if  at  all,  within  the 
compass  of  existing  lives  and  twenty-one  years  after,  that  it  is  limited 
to  me  chUd  or  the  issue,  however  i-emote,  of  an  unborn  person ; 


40t) 


OF   INCORPOREAL  HEREDITAMENl^. 


Estates  undei 
special  power 
take  effect  as 
if  thej  had 
been  inserted 
in  the  settle- 
ment. 


Succesfiiou 
Duty. 


It  thus  appears  that  the  general  principle  of  legal 
policy,  forbidding  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  applied  to  contingent  remainders 
as  well  as  executory  interests.  But  when  we  inquire, 
what  limitations  in  particular  are  held  to  create  a  per- 
petuity, we  find  that  the  law  has  answered  the  question 
in  one  way  as  regards  contingent  remainders  of  legal 
estates,  and  in  another  as  regards  executory  interests 
and  contingent  remainders  of  equitable  estates;  or 
possibly  in  a  third  form  as  regards  equitable  remainders. 
The  result  is  that  the  subject  of  remoteness  of  limitation 
is  particularly  distinguished  by  what  the  Romans  termed 
ineleijantia  juris.  This  is,  no  doubt,  deplorable ;  but, 
as  has  been  already  pointed  out  (i),  we  must  take  the 
law  as  we  find  it. 

Where  powers  of  appointment  are  given  in  favour  of 
particular  objects,  as  the  appointor's  children  (k),  the 
estates  which  arise  from  the  exercise  of  the  power  take 
effect  precisely  as  if  such  estates  had  been  inserted  in 
the  settlement,  by  which  the  power  was  given.  Each 
estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  limited  to  the  appointee, 
without  the  intervention  of  any  power ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invalid  as  the  offspring  of  the 
power  (/). 

Before  leaving  the  subject  of  settlements,  it  may  be 
mentioned  that  by  the  Succession  Duty  Act,  1853  (/«), 
every  past  or  future  disposition  of  property,  by  reason 

liouUedge  v.  iJorril,  2  Yes.  juii.  357,  862 ;  Thelluuon  v.  Woodfvrd,  4 
Ves.  227,  11  Ves.  112  ;  Re  Bowles^  1902,  2  Ch.  660.  But,  of  couree, 
until  this  qnestion  is  precisely  decided,  limitations  ittising  it  are 
hazardous :  and  the  draftsniau  should  avoid  thera,  unless  instructed 
that  the  grantor  or  testator  desires  to  nin  the  risk  involved. 

(t)  A'iUe,  p.  4,  n.  (t).  (wt)  Stet.  16  k  17  Vict  c.  51, 

{k)  Ante,  p.  386.  s.    2 ;    see    IVileox  v.    Smith,  4 

{I)  Co.  Litt.  271  b,  n.  (1),  vii.        Drew.   40;  A.-G,    v.   MiddUton, 
2  ;   IVhUbi/  v.  Mitchell,  42  Ch.  D.        3  H.  &  N.  125. 
494,  44  Ch.  I).  85. 
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thereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  property  or  the  income  thereof  upon  the 
death  of  any  person  dying  on  or  after  the  19th  of  May, 
1853,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by 
way  of  substitutive  limitation,  is  deemed  to  confer  on 
the  person  so  entitled  a  **  succession ;  "  in  respect  of 
which  he  is  charged  with  duty  payable  on  his  becoming 
entitled  in  possession  (n).  So  that  "successions" 
chargeable  with  duty  may  arise  on  the  death,  after  the 
Act,  of  a  tenant  for  life  or  in  tail  under  any  settlement 
made  before  or  after  the  Act.  In  such  cases  the  rate  of 
duty  is  determined  by  the  relationship  between  the  suc- 
cessor and  the  settlor.  The  dispositions,  which  may 
confer  successions  liable  to  duty  under  this  Act,  include 
the  exercise  of  a  general  or  limited  power  of  appoint- 
ment (o).  By  the  Finance  Act,  1894  (;;),  estate  duty  is  Estate  Duty, 
leviable  in  the  event  of  a  death  after  the  1st  of  August, 
1894,  not  only  on  the  principal  value  of  any  property 
passing  on  the  death  (which  has  been  held  to  include 
the  passing  of  property  from  a  tenant  for  life  to  a 
remainderman  (q) ),  but  also  on  the  principal  value  of 
any  property  in  which  the  deceased  or  any  other  person 
had  an  interest  ceasing  on  the  death  of  the  deceased, 
to  the  extent  to  which  a  benefit  accrues  or  arises  by 

(n)  Sects.  10,  20.  If  in   such   a  case  the  appoint- 

(o)  He  Lovelace,  4  De  G.  &  J.  inent  be  made  to  take  effect  on 

340.      In    the    case    of    limited  a  death  (as  if  it  be  exercised  by 

powers,    the    rate    of    duty    is  will,  or  being  made  by  deed,  its 

ileterniined  by  the    relationship  operation     be     suspended     until 

bet-ween  the  donor  of  the  power  the  determination   of   some  life 

Hud  the  appointee ;  sect.  4.     The  interest)  the  appointee  will  take 

general  rule  is  the  same  in  the  the    projieily    as    a    succession 

case  of  general  powers  ;   Charlton  derived    from     the     appointor ; 

V.  A.-O,,  A  App.   Cas.  427.     But  A.-G,  v.  Uptmi,  L.  R.  1  Ex.  224 
by  sect.   4  upon  the  exercise  of  {p)  Stat.  57  k  58  Vict.  c.  80, 

a  general  power,  which  has  taken  ss.  1,  2,  24  ;  see  A.-O.  v.  Beech, 

effect   {Le.j    become    exercisable)  1899,  A.  C.  53  ;  stat.  63  Vict.  c.  7, 

on  a  aeath    after  the  Act,   the  s.  11,  alteiing  the  law  laid  down 

appointor  \^  to  be  deemed  to  be  in  A.-G.   v.  De  FrMlle,  1900,  1 

entitled    to    the    propei-ty    ap-  Q.  h.  223. 

pointed  as  a  succession  derived  (y)  Cowley  v.  Inland  Revenue 

from   the  donor  of   the    power.  Commissioners,  1899,  A.  C.  198. 
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the  cesser  of  sach  interest.  The  same  Act  makes  estate 
duty  leviable  in  respect  of  any  property,  over  which  the 
deceased  had  a  general  power  of  appointment,  whether 
the  power  be  exercised  or  not  (?•).  The  nature  of  suc- 
cession and  estate  duty  has  been  already  explained  («). 

Judgments  were  charges  on  the  judgment  debtor's 
estates  in  reversion  or  remainder  under  the  old  law(0, 
though  not  on  contingent  interests  until  they  vested  (u). 
And  the  Judgments  Act,  1838  (r),  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expect* 
ancy.  But  as  we  have  seen  (x),  the  Judgments  Act. 
1864  iy),  provided  that  judgments  thereafter  entered  up 
should  not  be  a  charge  on  any  land  until  actually 
delivered  in  execution  {z) ;  and  under  the  Land  Charges 
Act,  1900  (a),  a  judgment  shall  not  operate  as  a  charge 
on  any  interest  in  land  unless  or  until  a  writ  or  order 
for  the  purpose  of  enforcing  it  is  registered  under  the 
Land  Charges  Act  of  1888  {b).  Estates  in  reversion  or 
remainder  expectant  on  a  freehold  estate  cannot  be 
taken  in  execution  under  a  writ  of  elegit,  which  only 
extends  to  lands,  of  which  the  judgment  debtor  is  seised 
or  possessed  (c) .   Any  estate  or  interest,  whether  vested. 


(r)  Stat.  67  &  58  Vict.  c.  30,  «s.  1, 
2,  22  (2  a)  ;  Cowley  v  Inland 
Revenive  Commissioners,  1 899, 
A.  C.  198,  213. 

(«)  Ante,  pp.  257 — 2S0  ;  and  see 
1  Wins.  V.  &  P.  202  sq.,  224  sq. 

(t)  Ante,  pp.  261—264. 

{u)  3  Prest.  Abst  826. 

(v)  Stat.  1  &  2  Vict.  c.  110, 
8.  13  ;  aii/e,  p.  264. 

{x)  AiUe,  p.  266. 

(y)  Stat.  27  &  28  Viet.  c.  112. 

(2)  See  Hood' Bans  v.  CcUh- 
cart,  1895,  2  Ch.  411. 

(a)  Stat.  63  &  64  Vict.  c.  26, 
8.  2  ;  ante,  p.  267. 

C6)  Stat.  51  &  62  Vict.  c.  51, 
s.  6 ;  ante,  p.  267. 


(c)  Be  South,  L.  R.  9  Ch.  369. 
As  the  owner  of  the  reversion  on 
a  lease  for  years  is  seised  of  the 
land  {ante,  pp.  36,  n.  (c),  824),  hia 
estate  may  l>e  taken  under  an 
elegU ;  Mayor  oj  PooU  v.  WhUt^ 
16  M.  &  W.  671.  An  onier  ap- 
pointing  a  receiver  of  the  profits 
of  a  leffal  estate,  to  which  a  jndg- 
ment  debtor  is  entitled  in  rever- 
sion or  remainder  expectant  on 
an  estate  of  fi-eeliold,  does  n(»t 
operate  as  a  delivery  in  execu- 
tion of  that  estate ;  Re  Harri- 
son A  BoUwnley,  1899,  1  tlu 
466.  Eq  uitable  execution  agaiijst 
equitable  reversions  or  remain- 
ders seems  justified  by  TyrrtU  v. 
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<K)iitiiigent  or  executory  (d),  in  lands  or  hereditaments, 
will  vest  in  the  creditors'  trustee  in  case  of  the  owner's 
bankruptcy  {e) ,  or  will  be  assets  for  payment  of  his  debts  Bankruptcy. 
After  his  death  (/). 

FairUon,  1896,  1  Q.  B.  202,  but  («)  SUt.  46  k  47  Vict.   c.  62, 

opposed   to   the    principles    laid  ss.  20,  44,  168  ;  ante,  p.  271. 

<lown  in  Holmes  v.  Millage,  1893,  (/)  Stats.   3    &    4  Will.    IV. 

1  Q.  B.  651.  c.    104 ;    60  &   61   Vict.   c.    66, 

(rf)  See  Jones  v.  Boe,  3  T.  R.  s.  2  (3)  ;  anU,  p.  276. 
^8,  1  R.  R.  666. 
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Three  kinds 
purely  incor- 
poreal here- 
ditaments. 


We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unlike  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of  an 
incorporeal  nature,  and  never  assume  a  corporeal  shape. 
Of  these  purely  incorporeal  hereditaments  there  are 
three  kinds,  namely,  first,  such  as  are  appendant  to 
corporeal  hereditaments ;  secondly,  such  as  are  appur- 
tenant ;  both  of  which  kinds  of  incorporeal  hereditaments, 
are  transferred  simply  by  the  conveyance,  by  whatsoever 
means,  of  the  corporeal  hereditaments  to  which  they 
may  belong ;  and  thirdly,  such  as  are  in  gross,  or  exist 
as  separate  and  independent  subjects  of  property,  and 
are  accordingly  said  to  lie  in  grant,  and  have  always 
required  a  deed  for  their  transfer  (a).  •  But  almost  all 
purely  incorporeal  hereditaments  may  exist  in  both  the 
above  modes,  being  at  one  time  appendant  or  appur- 
tenant to  corporeal  property,  and  at  another  time 
separate  and  distinct  from  it. 


1.  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is  a 
A  seigncry .  seignory  or  lordship.  In  a  previous  part  of  our  work  (Z>) , 
we  have  noticed  the  origin  of  manors.  Of  such  of  the 
lands  belonging  to  a  manor  as  the  lord  granted  out  in 
fee  simple  to  his  free  tenants,  nothing  remained  to  him 
but  his  seignory  or  lordship.  By  the  grant  of  an  estate 
in  fee  simple,  he  necessarily  parted  with  the  possession. 


(a)  Anlc,  pp.  31,  32. 


(6)  AnU,  p.  40. 
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Thenceforth  his  interest,  accordingly,  became  incor- 
poreal in  its  nature.  But  he  had  no  reversion  ;  for  no 
reversion  can  remain,  as  we  have  already  seen  (c),  after 
an  estate  in  fee  simple.  The  grantee,  however,  became 
his  tenant,  did  to  him  fealty,  and  paid  to  him  his  rent- 
service,  if  any  were  agreed  for.  This  simply  having  a 
free  tenant  in  fee  simple  was  called  a  seignory.  To 
this  seignory  the  rent  and  fealty  were  incident,  and  the 
seignory  itself  was  attached  or  appendant  to  the  manor  * 

of  the  lord,  who  had  made  the  gf ant ;  whilst  the  land 
granted  out  was  said  to  be  holden  of  the  manor.  Very 
many  grants  were  thus  made,  until  the  passing  of  the 
statute  of  Quia  emptores  {d)  put  an  end  to  these  crea- 
tions of  tenancies  in  fee  simple,  by  directing  that  on 
every  such  conveyance  the  feoflfee  should  hold  of  the 
same  immediate  lord  as  his  feoffor  held  before  {e).  But 
such  tenancies  in  fee  simple  as  were  then  already  sub- 
sisting were  left  untouched,  and  they  still  remain  in  all 
cases  in  which  freehold  lands  are  holden  of  any  manor. 
The  incidents  of  such  a  tenancy,  so  far  as  respects  the 
tenant,  have  been  explained  in  the  chapter  on  free 
tenure.  The  correlative  rights  belonging  to  the  lord 
form  the  incidents  of  his  seignory.  The  seignory,  with 
all  its  incidents,  is  an  appendage  to  the  manor  of  the 
lord,  and  a  conveyance  of  the  manor  simply,  without 
mentioning  its  appendant  seignories,  will  accordingly 
comprise  the  seignories,  together  with  all  rents  incident 
to  them  (J).  In  ancient  times  it  was  necessary  that  Attornment, 
the  tenant  should  attorn  to  the  feoffee  of  the  manor, 
before  the  rents  and  services  could  effectually  pass  to 
him  ((/).  For,  in  this  respect,  the  owner  of  a  seignory 
was  in  the  same  position  as  the  owner  of  a  reversion  {h). 
But  the  same  statute  (i)  which  abolished  attornment 

(c;  AnUt  p.  335.  (gr)  Co.  Litt.  310  b. 

{d)  18  Edw.  L  c.  1.  {h)  AiiU,  p.  330. 

(«)  AiUe,  pp.  39,  72.  (i)  Sut  4  &  5  Anue,  c.  3  (c.  16 

(/)  Perk.  a.  116.  in  Ruffhead),  a.  9  ;  ante,  p.  331. 
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in  the  one  case  abolished  it  also  in  the  other, 
attornment,  therefore,  is  now  required. 


No 


Rights  of 
common. 


Common  of 
pasture. 


Other  kinds  of  appendant  incorporeal  hereditaments 
are  rights  of  common,  such  as  common  of  turhai-y,  or  a 
right  of  cutting  turf  in  another  person's  land ;  common 
of  pkcai-y,  or  a  right  of  fishing  in  another's  water  ; 
and  common  of  pasture,  which  is  the  most  usaal,  being 
a  right  of  depasturing  cattle  on  the  land  of  another  (/r). 
Bights  of  common  owe  their  origin  to  the  necessities  of 
the  agricultural  village  communities,  which,  as  we  have 
seen  (Z),  were  spread  over  England  at  the  time  of  the 
Norman  Conquest  (jh)  .  It  will  be  remembered  that  the 
land  used  to  be  cultivated  upon  the  common  field  system, 
the  various  holdings  being  composed  of  strips  of  land 
lying  dispersed  among  the  common  fields  of  the  village. 
The  rights  of  common  enjoyed  by  the  holders  of  arable 
land  were  accordingly  of  two  kinds :  first,  to  put  in'  cattle 
to  range  over  the  whole  of  a  common  field,  during  such 
time  as  it  lay  fallow ;  secondly,  to  pasture  their  cattle 
on  the  waste  lands  of  the  village.  The  holders  of  strips 
in  the  common  meadows  also  enjoyed  the  right  of 
putting  in  cattle  to  graze  over  the  whole,  when  not 
closed  for  raising  the  hay-crop  (71).  When  the  English 
maneria  had  been  generally  subjected  to  the  law  of 
feudal  tenure  (0),  it  was  considered  that  the  soil  of  the 
waste  lands  of  a  manor  belonged  to  the  lord  of  the 
manor,  subject,  however,  to  the  common  rights  of  his 
tenants  to  depasture  cattle  thereon  p).  And  after  the 
freeholders  had  become  the  most  prominent  tenants  of 


{k)  For  further  information 
u])ou  this  subject  the  reader  is 
rererrcd  to  the  late  author's 
Treatise  on  Rights  of  Common. 

(/)  AnU,  p.  41. 

(m)  Williams  on  Commons,  37 
sq.  ;  Vinogradoff,  Vill.  in  Eng., 
Essay  II.,  ch.  ii. 

(n)  Ante,   pp.    41,  62  ;   Vino- 


gradoff, VilL  in  Eng.  259,  260. 

(0)  AnU,  p.  42. 

(p)  See  Bract,  fo.  227,  228  : 
Williams  on  Commons,  103  sg,, 
150 ;  Scrutton,  Commons,  39—4 1 ; 
Vinogi-adoff,  ViU.  in  Eng.  271 
-275;  Lancashire  v.  Hunt,  10 
rimes  L.  B.  310 ;  stat.  66  &  57 
Vict  c.  67. 


OF  HEREDITAMENTS  PURELY  INCORPOREAL.  415 

a  manor  (q),  it  was  established  as  law  that  every  free- 
holder of  ancient  arable  land  held  of  a  manor  may,  of 
common  right  (that  is,  by  the  common  law  alone, 
independently  of  grant  or  agreement)  depasture  on 
the  lord's  wastes  such  a  number  of  commonable  beasts 
as  he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (r).  And  this  right  was  designated 
common  appendant  (s).  The  right  of  common  pasture 
in  the  common  fields  appears,  properly,  to  have  been 
also  of  common  right  (t) .  Owing  to  the  general  inclosure 
of  common  lands,  which  has  been  before  mentioned  (u) , 
rights  of  common  in  common  fields  are  now  practically 
extinct.  Bights  of  common  over  wastes  have  been  also 
extinguished  in  many  cases  by  the  inclosure  of  waste 
lands  {x).  But  in  other  cases  they  still  remain,  and  of 
late  years  they  have  in  many  instances  been  successfully 
asserted  (y).  Any  conveyance  of  the  lands,  to  which 
such  rights  belong,  will  comprise  such  rights  of  common 
also  (z).  The  regulation  of  Metropolitan  and  other 
commons  is  now  provided  for  by  statute  (a). 

Another  kind  of  appendant  incorporeal  hereditament  Advowson 
is  an  advowson  appendant  to  a  manor.     But  on  this  appendant, 
head  we  shall  reserve  our  observations  till  we  speak  of 
the  now  more  frequent  subject  of  conveyance,  an  ad- 
vowson in  gross,  or  an  advowson  unappended  to  any 
thing  corporeal. 

In  connection  with  the  subject  of  commons,  it  may  be  strips  of 

(q)  Ante,  pp.  44,  50.  low,  L.  R.  9  Ecj.  241  ;   Warrick   side  of  roads. 

(r)  Williams  on  Commons,  81  v.  Queen's  College,  L.  R.  10  Eq. 

sq.,  103.  105,  6  Ch.  716  :  Beits  v.  Thomp- 

(s)  Litt.  8. 184  ;  Co.  Litt.  122a;  son,   L.  R.  6  Ch.  732  ;   Hall  v. 

5  Rep.  37,  38.     See  P.  k  M.  Hist.  Byroji,  4  Ch.  D.  667  ;  Robertson 

Eng.  Law,  l  610—612.  v.  Harlopp,  43  Ch.  D.  484. 

{t)  Williams  on  Commons,  67  (2)  Litt.    s.    183 ;     Co.     Litt. 

—69  ;  Vinogradoff,  Vill.  in  Eng.  121  b. 
261,  268—271.  (a)  Stats.  29  &  80  Vict.  c.  122  ; 

(u)  AnU,  p.  62.  32  k  33  Vict.  c.   107  ;  39  &  40 

(as)  See  Williams  on  Commons,  Vict.  c.  56,  amended  by  42  k  43 

246   sq,  ;    Scrutton,     Commons,  Vict.  c.  37  ;  62  &  63  Vict.  c.  80  : 

ch.  vL,  vii  Williams  on  Commons,  255  sq. 

(y)  See  SmUh  v.  Earl  Brown- 
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mentioned  that  strips  of  waste  land  between  an  inclosure 
and  a  highway,  and  also  the  soil  of  the  highway  to  the 
middle  of  the  road,  presumptively  belong  to  the  owner 
of  the  inclosure  (h).  And  on  a  conveyance  of  the 
inclosure  (c),  even  by  reference  to  a  plan  which  does 
not  comprise  the  highway  (rf),  the  presumption  is  that 
the  soil,  as  far  as  one-half  of  the  road,  will  pass.  But 
if  the  strips  of  waste  land  communicate  so  closely  to  a 
common  as  in  fact  to  form  part  of  it,  they  will  then 
belong  to  the  lord  of  the  manor,  as  the  owner  of  the 
common  (e).  Where  a  public  way  is  foundrous,  as  such 
ways  frequently  were  in  former  times,  the  public  have 
by  the  common  law  a  right  to  travel  over  the  adjoining 
lands,  and  to  break  through  the  fences  for  that  pur- 
pose (/).  It  is  said  that  in  former  times  the  land- 
owners, to  prevent  their  fences  being  broken  and  their 
crops  spoiled  when  the  roads  were  out  of  repair,  set  back 
their  hedges,  leaving  strips  of  waste  at  the  side  of  the  road, 
along  which  the  public  might  travel  without  going  over 
the  lands  under  cultivation.  Hence  such  strips  are 
presumed  to  belong  to  the  owners  of  the  lands  adjoin- 
ing (g).  If  the  same  person  own  the  land  on  both  sides 
of  the  highway,  the  soil  of  the  whole  road  is  presumed 
Soil  of  river,  to  be  his  (h).  Where  lands  adjoin  a  river,  the  soil  of 
one-half  of  the  river  to  the  middle  of  the  stream  is 
presumed  to  belong  to  the  owner  of  the  adjoining 
lands  (i).     But  if  it  be  a  tidal  river,  the  soil  up  to  high 

(6)  Doe  d.  Pring  v.  Pearsey,  7  848. 

B.  &  C.  304  ;  Scomies  v.  Morrell,  ig)  Steel  v.   PriekeU,  2  Stark. 

1  Beav.  251.  468,  20  R.  R.  717  ;  see  Belmore 

(c)  Simpson  v.  Dendy,  8  C.  B.  v.  Kent  County  Council^  1901,   1 

N.  S.  433 ;  Re  White's  CharUici,  Ch.  873  ;  Harvey  v.  Truro,  <tx., 

1898,   1    Ch.   659;   see    Leigh  v.  Council,  1 9(i3,  2  Ch.  638, 

Jack,  5  Ex.  D.  264.  (A)  Harrison  v.  Rutland,  1893, 

(rf)  Berrulge  v.  JFard,  10  C.  B.  1  Q.  B.  142. 

N.  S.  400  ;   see  Pryar  v.   Petre,  (0  Hale  de  jure  maris,  ch.  1  : 

1894,  2  Ch.  11.  Wishart    v.     W'ylie,    2    Stnart. 

(e)  Orose  v.  West,  7  Taunt.  39,  Thomson,     Milne,     Morisoii      & 

17  R.  R.  437;  Doe  d,  Barrett  v.  Kinnear's  Scotch    Cases,   H.     L. 

Kemp,  2  Bing.  N.  C.  102.  68 ;    BickcU  v.   Morris,  L.   R.   1 

(/)  Com.  Dig.  Chimin  (D.  6)  ;  So.  App.  47  ;  Lard  v.  The  Com- 
Dau^  V.  Hawkins,  8  C.  B.  N.  S. 
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water  mark  appears  presumptively  to  belong  to  the 
Crown  (k).  The  Crown  is  also  presumptively  entitled 
to  the  sea-shore  up  to  high  water  mark  of  medium  Sea-shore. 
tides  (t) :  although  grants  of  parts  of  the  sea-shore 
have  not  infrequently  been  made  to  subjects  (m) ;  and 
such  grants  may  be  presumed  by  proof  of  long  con- 
tinued and  uninterrupted  acts  of  ownership  (n).  A 
sudden  irruption  of  the  sea  gives  the  Crown  no  title 
to  the  lands  thrown  under  water  (o)  ;  although  when 
the  sea  makes  gradual  encroachments,  the  right  of  the 
owner  of  the  land  encroached  on  is  as  gradually  trans- 
ferred to  the  Crown  (p).  And  in  the  same  manner  when 
the  sea  gradually  retires,  the  right  of  the  Crown  is  as 
gradually  transferred  to  the  owner  of  the  land  adjoining 
the  coast  (q).  But  a  sudden  dereliction  of  the  sea  does 
not  deprive  the  Crown  of  its  title  to  the  soil  (r). 

2.  Incorporeal  hereditaments  appurtenant  to  cor- 
poreal" hereditaments  are  not  very  often  met  with. 
They  consist  of  such  incorporeal  hereditaments  as  are 
not  naturally  and  originally  appendant  to  corporeal 
hereditaments,  but  have  been  annexed  to  them,  either 
by  some  express  deed  of  grant,  or  by  prescription  from 
long  enjoyment.  Eights  of  common  and  rights  of  way 
or  passage  over  the  property  of  another  person  are  the 


Appurtenant 
incorporeal 
heredita- 
ments arise 
by  grant  or 
prescription. 


missioners  for  the  City  of  Syd- 
ney, 12  Moore's  P.  C.  Cases,  473  ; 
Micklethvjait  Y.  Newlay  Bridge 
Co.,  33  Ch.  D.  133.  See  Devon- 
shire V.  PaUinson,  20  Q.  B.  D. 
263 ;  Oreai  Torrington  Conser- 
vators y.  Moore  Stevens,  1904,  1 
Ch.  347. 

(At)  Hale  de  jure  maris,  ch.  4, 
p.  13  ;  Gann  v.  The  Free  fishers 
of  WhitstabU,  11  H.  L.  C.  192. 

(/)  A,'G.  V.  Chambers,  4  De 
G.  M.  &  G.  206  ;  R.  v.  Gee,  1 
E.  &  E.  1068.  The  public  have  no 
general  right  of  access  to  the  sea- 
shore for  the  purpose  of  bathing 
therefrom  or  walking  thereon, 
Brinckman  t.  Motley,  1904,  2  Ch. 
313.  As  to  the  rights  of  a  riparian 


owner  upon  a  nayigable  tidal  river, 
see  Lyon  v.  Fishmongers'  Co,,  1 
App.  Cas.  662  ;  North  Shore  Rail- 
way Co.  V.  Pion,  14  App.  Cas.  612. 

(m)  ScrationY.  Brown,  4  B.  &  C. 
485,  495. 

(n)  Beaufort  v.  Stoansea,  3  Ex. 
413;  Calmady  Y.Rmce,  6  C.  B.861. 

(o)  2  Black.  Coram.  262. 

(j?)  Re  Hull  and  Selby  Rail- 
way, 5  M.  &  W.  327. 

(g)  2  Bl.  Comm.  262  ;  R,  v. 
Lord  Yarborough,  3  B.  &  C.  91, 
5  Bing.  163  ;  and  see  Mercer  v. 
Denne,  1905,  2  Ch.  538.  As  to  the 
gradual  change  of  a  river  bed  see 
Foster  v.  Wright,  4  C.  P.  D.  438  ; 
Hindson  v.  Ashhy,  1896,  2  Ch.  1. 

(r)  2  Black.  Comm.  262. 


Appurtenant 
rights  of 
common  and 
of  way. 
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principal  kinds  of  incorporeal  hereditaments  usually 
found  appurtenant  to  lands.  When  thus  annexed » they 
will  pass  by  a  conveyance  of  the  lands  to  which  they 
have  been  annexed,  without  mention  of  the  appurte- 
Appurte-  nances  («)  ;  although  these  words,  "  with  the  appur- 
tenances," have  been  usually  inserted  in  conveyances, 
for  the  purpose  of  distinctly  showing  an  intention  to 
comprise  such  incorporeal  hereditaments  of  this  nature 
as  may  belong  to  the  lands.  But  if  such  rights  of 
common  or  of  way,  though  usually  enjoyed  with  the 
lands,  should  not  have  been  strictly  appurtenant  to 
them,  a  conveyance  of  the  lands  merely,  with  their 
appurtenances,  without  mentioning  the  rights  of  com- 
mon or  way,  would  not  have  been  sufficient  to  comprise 
them  (0.  It  was,  therefore,  usual  in  conveyances  to 
insert  at  the  end  of  the  "parcels,"  or  description  of  the 
property,  a  number  of  **  general  words"  in  which  were 
comprised,  not  only  all  rights  of  way  and  common,  &c., 
which  might  belong  to  the  premises,  but  also  such  as 
might  be  therewith  used  or  enjoyed  (u).  But  now,  by 
the  Conveyancing  Act  of  1881  {x),  a  conveyance  of  land 
made  after  the  year  1881  shall  be  deemed  to  include 
and  shall  by  virtue  of  the  Act  operate  to  convey,  with 
the   land,  all   commons,  ways,  and  other   liberties, 

(»)  Co.  Litt.  121  b.  Re  Peek  <fc  London  School  Board, 

(0  Harding  v.  JVilson,  2  B.  &  1893,    2  Cli.   315 ;    see   1  Wms. 

C.  96 ;  Barlow  v.  Rhodes,  1  Cro.  V.  &  P.  568. 
&  M.    439.     See  also  James  v.  (u)  As  to  the  eflect  of  general 

Flant,  4  A.  &  E.  749  ;  Hinchliffe  words  see  Wms.  Conv.  Stat.  60, 

V.  Earl  of  Kinnoul,  5   N.  C.  1  ;  66,  66  ;  Williams  on  Commons, 

Pheyseyy.    Vicary,   16  M.  &  W.  316—319,323. 
484  ;  Ackroyd  v.  SmUh,  10  C.  B.  {x)  Stat.   44  &  45  Vict  c  41, 

164  ;   JForthi7tgto7i  v.   Gimson,  2  s.    6,  sub-s.  1  ;  see  Wms.  Cbnr. 

E.  *  E.  618 ;  Baird  v.  Fortune,  Stat.     60—74  ;    BroomJUld     v. 

10  W.  K.  2,  7  Jur.  N.  S.  926;  fFiWiaww,  1897, 1  Cli.  602  ; /n&r- 

Wardle  v.  Brocklehurst,   1  E.  &  national  Tea  Stores  Co.  v.  Hcifbs, 

E.  1058  ;   IVaUs  v.  Kelson,  L.  R.  1903,  2  Cii.  165  ;  cf.   Godwin  v. 

6  Ch.  166  ;  Kay  v.  Oxlcy,  L.  R.  Schweppes,  Ltd,,  1902, 1  Ch.  926 ; 

10  Q.  B.  360  ;  Brett  v.  Clowser,  Quicke  v.  Chapman,  1908.  I  Ch. 

5   C.    P.  D.    376  ;   Barkshire  v.  659.    This  enactment  applies  only 

Gnibh,  18  Ch.  D.  616  ;    Baring  if  and  as  far  as  a  contraTj  inten- 

V.  Abingdon,   1892,  2  Oh.    374.  tion  is  not  expressed  in  the  coii- 

The  like  law  of  a  contract  to  sell  veyance,  and  has  effect  snbject  to 

land    with    the    a])purtenances,  the  terms  thereof;  s.  6,  sub-s.  4. 
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privileges,  easements,  rights,  and  advantages  whatso- 
ever reputed  to  appertain  to,  or  at  the  time  of 
conveyance  enjoyed  with,  the  land  or  any  part  thereof. 
In  consequence  of  this  enactment,  general  words  are 
now  rarely  employed  (y). 

3.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation  in 
gross.  Of  these,  the  first  we  may  mention  is  a  seignory  a  seignory 
in  gross,  which  is  a  seignory  that  has  been  severed  in  gross. 
from  the  demesne  lands  of  the  manor,  to  which  it  was 
anciently  appendant  (z).  It  has  now  become  quite 
unconnected  with  anything  corporeal,  and,  existing  as 
a  separate  subject  of  transfer,  it  must  be  conveyed  by 
deed  of  grant. 

The  next  kind  of  separate  incorporeal  hereditament  Rent  seek. 
is  a  rent  seek  (redditus  siccus),  a  dry  or  barren  rent,  so 
called,  because  no  distress  could  formerly  be  made  for 
it  (a).  This  kind  of  rent  forms  a  good  example  of  the 
antipathy  of  the  ancient  law  to  any  inroad  on  the  then 
prevailing  system  of  tenures.  If  a  landlord  granted  his 
seignory,  or  his  reversion,  the  rent  service,  which  was 
incident  to  it,  passed  at  the  same  time.  But  if  he 
should  have  attempted  to  convey  his  rent,  independently 
of  the  seignory  or  reversion  to  which  it  was  incident, 
the  grant  would  have  been  effectual  to  deprive  himself 
of  the  rent,  but  not  to  enable  his  grantee  to  distrain  for 
it  (6).  It  would  have  been  a  rent  seek.  Eent  seek 
also  occasionally  arose  from  grants  being  made  of  rent 
charges,  to  be  hereafter  explained,  without  any  clause 
of  distress  (c).  But,  by  an  Act  of  Geo.  II.  (d),  a  remedy 
by  distress  was  given  for  rent  seek,  in  the  same  manner 
as  for  rent  reserved  upon  lease.    The  grantee  of  a  rent 

(y)  See  Wins.  Conv.  Stat.  69,          (6)  Litt.  ss.  225,  226,  227,  228, 

497,  and  post.  Part  VI.  572. 

(2)  1  Scriv.  Cop.  5.  (c)  Litt.  ss.  217,  218. 

(a)  Litt.  8.  218.  (rf)  Stat,  i  Goo.  II.  c.  28,  s.  5. 

w.R.p.  27 
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seek,  however,  was  not  without  remedy,  at  common  law, 
for  its  recovery.  For  if  he  had  once  received  any  part 
of  it,  he  might  take  proceedings  in  the  nature  of  a  real 
action  against  the  tenant  of  the  land,  out  of  which  the 
rent  issued,  if  the  tenant  refused  further  payment  (e). 
Indeed,  a  man  might  have  all  manner  of  real  actions  of 
a  rent,  which  issued  out  of  land,  if  he  had  once  had 
seisin  (/)  of  any  part  of  the  rent  (g).  After  real  actions 
to  recover  such  rents  had  been  abolished,  along  with  the 
other  real  actions  (h),  the  grantee  of  the  rent  was  allowed 
a  remedy,  in  their  place,  by  suing  personally  the  tenant 
of  the  land  (t) .  He  may  also  apply  to  a  Court  of  Equity 
to  order  any  arrears  of  the  rent  to  be  raised  by  sale  or 
mortgage  of  the  land  ;  but  the  granting  of  such  relief 
is  discretionary  (i). 

A  rent  The  same  remedies  are  applicable  in  the  case   of 

^  *^^'  another  important  kind  of  separate  incorporeal  heredita- 

ment, namely,  a  rent  charge.  This  arises  on  a  grant  by 
one  person  to  another  of  an  annual  sum  of  money, 
payable  out  of  certain  lands  in  which  the  grantor  may 
have  any  estate,  with  power  to  distrain  on  the  lands  in 
the  event  of  non-payment.  The  rent  charge  cannot,  of 
course,  continue  longer  than  the  estate  of  the  grantor  ; 
but,  supposing  the  grantor  to  be  seised  in  fee  simple,  he 
may  make  a  grant  of  a  rent  charge  for  any  estate  he 
pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 
of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  (Z). 

A  deed  For  this  purpose  a  deed  is  absolutely  necessary ;  for  a 

required. 

{e)  Litt.8S.233,  341 ;  9  M.&  W.  Graham,  42  Ch.  D.  343  ;  SearU 

123.  V.   Cooke,  43  Ch.  D.  519  ;  Peri- 

if)  Ante,  p.  36.  wee  v.  Townsend,    1896,  2  Q.  B. 

{g)  Litt.  8s.  218,  233,  235,  236  ;  129  ;  i2<j  Herbage  Bents,  1896,  2 

Co.  Litt.    160  a;  P.   &  M.   Hist.  Ch.  811.     Tiie  decision  in  TAowmw 

Eng.  Law,  ii.  128*5'.;  a»i^,  p.  31.  v.   Sylvester  is  criticised   by  the 

(h)  Stat.  3  &  4  Will.  IV.  c.  27,  present  writer  in  L.  Q.  R.  riiL 

8.  36  ;  a7Ue,  p.  64,  n.  {g).  288. 

(»)  Thamas  v.  Sylvester,  L.  R.  (k)  Harrhro  v.  Eambro,  1894, 

8     Q.    B.    368  ;   Re    Blackhum,  2  Ch.  564. 
dtrc.,  Building  Society,    Ex  parte  (l)  Litt.  ss.  217,  218. 
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rent  charge,  being  a  separate  incorporeal  hereditament, 
cannot,  according  to  the  general  rule,  be  created  or 
transferred  in  any  other  way  (m),  anless  indeed  it  be 
given  by  will.   By  the  Judgments  Act,  1855,  any  annuity  Registration 
or  rent  charge  granted  after  the  passing  of  the  Act,  ^^  ^? . 
otherwise  than  by  marriage  settlement  or  will,  for  a  life  now  required. 
or  lives,  or  for  any  estate  determinable  on  a  life  or  lives, 
shall  not  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees  or  creditors,  unless  regis- 
tered, formerly  in  the  Court  of  Common  Pleas  (n), 
and  now  in  the  Office  of  Land  Begistry,  against  the 
name  of  the  person,  whose  estate  is  intended  to  be 
affected  (o).  A  search  for  annuities  is  accordingly  made 
in  this  registry  on  every  purchase  of  lands,  in  addition 
to  the  other  usual  searches  (p).    It  has  been  decided, 
however,  in  accordance  with  the  doctrines  applied  by  the 
Courts  of  Equity  in  the  construction  of  the  Middlesex 
and  Yorkshire  Eegistry  Acts  (q),  that  rent  charges  are 
valid  in  equity  against  purchasers,  who  have  notice  of 
them,  although  they  be  not  registered  (r).  By  the  Land  Registration 
Charges  Act  of  1888  («),  rent  charges  created  after  that  ot  land 
year  under  the  Land  Improvement  Acts  already  men-  rwJtchai^! 
tioned  (t),  are  void  as  against  a  purchaser  for  value  of 
the  land  charged,  or  any  interest  therein,  unless  duly 
registered  at  the  Office  of  Land  Eegistry.  And  after  the 

(m)  Litt.  uH  sup.  granted  for  the  sake  of  evading 

(?0  Stot   18  &  19  Vict.  c.  15,  the    Usury  I^ws  (see  2   Black. 

«s.    12,  14  ;  passed  26th  April,  Comm.    461),    the    same  statute 

1856.     Annuities    for    or   deter-  which   repealed  tho.se   laws   also 

minable    on    any  life    or    lives,  repealed  the  statutes  above  mcu- 

granted    for   valuable  considera-  tioned  ;  stat.  17&  18  Vict.  c.  90. 

tion,  and  not  secured   on  lauds  (o)  See  aiit€j  p.  266,  n.  {g). 

of  equal  or  greater    value   than  {p)  AiUe,  p.  287. 

the   annuity,   and   belonging    to  (q)  Ante,  pp.  206,  265. 

the  grantor  for  an  estate  in  fee  (r)  Greaves  v.  Tojield,  14Ch.  D. 

•or    in    tail  in    possession,    were  563. 

formerly  made  void  by  statute,  (s)  Stat.  51  &  52  Vict.  c.  51, 

anless  a  memorial  thereof  were  s.  12  ;   see  .ss.  2,  4  ;  E.  v.   Vice 

<luly  enrolled    in   the    Court    of  Registrar  of  Land  Registry^    24 

Chancery  ;    stats.    17   Geo.    III.  Q.  B.  D.  178 ;  1  Wnis.  V.  &  P. 

c.   26  ;  53  Geo.    IIL   c.    141  ;  3  886  and  n.  (/),  r>18— 523. 

<3eo.  IV.  c.  92  ;  7  Geo.  IV.  c.  75.  {t)  Ante,  p.  124. 
But  as  these  annuities  were  only 

27—2 
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expiration  of  one  year  from  the  first  assignment  made 
by  act  inter  vivos  after  that  year  of  a  similar  rent  charge 
previously  created,  the  person  entitled  thereto  shall  not 
be  able  to  recover  the  same  as  against  a  purchaser  for 
value  of  the  land  charged,  or  any  interest  therein,  unless 
the  charge  be  duly  registered  in  the  same  place  before 
the  completion  of  the  purchase  {u). 

In  settlements  where  rent  charges  are  often  given  by 
way  of  pin-money  and  jointure,  they  are  usually  created 
under  a  provision  for  the  purpose  contained  in  the 
Statute  of  Uses  (x).  The  statute  directs  that  where  any 
persons  shall  stand  seised  of  any  lands,  tenements,  or 
hereditaments,  in  fee  simple  or  otherwise,  to  the  use 
and  intent  that  some  other  person  or  persons  shall  have 
yearly  to  them  and  their  heirs,  or  to  them  and  their 
assigns,  for  term  of  life  or  years  or  some  other  special 
time,  any  annual  rent,  in  every  such  case  the  same 
persons,  their  heirs  and  assigns,  that  have  such  use  to 
have  any  such  rent  shall  be  adjudged  and  deemed  in 
possession  and  seisin  of  the  same  rent  of  such  estate  as 
they  had  in  the  use  of  the  rent ;  and  they  may  distrain 
for  non-payment  of  the  rent  in  their  own  names.  From 
this  enactment  it  follows,  that  if  a  conveyance  of  lands 
be  now  made  to  A.  and  his  heirs, — to  the  use  and  intent 
that  B.  and  his  assigns  may,  during  his  life,  thereout 
receive  a  rent  charge, — B.  will  be  entitled  to  the  rent 
charge,  in  the  same  manner  as  if  a  grant  of  the  rent 
charge  had  been  duly  made  to  him  by  deed.  The  above 
enactment,  it  will  be  seen,  is  similar  to  the  prior  clause 
of  the  Statute  of  Uses  relating  to  uses  of  estates  (y)^  and 
is  merely  a  carrying  out  of  the  same  design,  which  was 
to  render  every  use,  then  cognizable  only  in  Chancery,, 
an  estate  or  interest  within  the  jurisdiction  of  the  courts 
of  law  {z).    But  in  this  case,  also,  as  well  as  in  the 


(«)  Sect.  13. 

(x)  Stat.  27  Hen.  VIII.  c.  10, 
S8.  4,  5.    See  the  form  of  settle- 


ment given  in  Part  VL,  post. 
(y)  AnU,  p.  171. 
(s)  AnU,  pp.  171, 178. 
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former,  the  end  of  the  statute  has  been  defeated.  For  a 
conveyance  of  land  to  A.  and  his  heirs,  to  the  use  that 

B,  and  his  heirs  may  receive  a  rent  charge,  in  ti-ust  for 

C.  and  his  heirs,  will  now  be  laid  hold  of  under  the 
equitable  doctrines  of  the  Court  of  Chancery  for  C.'s 
benefit,  in  the  same  manner  as  a  trust  of  an  estate  in 
the  land  itself.  The  statute  vests  the  legal  estate  in  the 
rent  in  B. ;  and  C.  takes  no  legal  estate,  because  the 
trust  for  him  would  be  a  use  upon  a  use  (a).  But  C. 
has  the  entire  beneficial  interest ;  and  he  is  possessed 
of  the  rent  charge  for  an  equitable  estate  in  fee  simple. 

In  ancient  times  it  was  necessary,  on  every  grant  of  a  Clause  of 
rent  charge,  to  give  an  express  power  to  the  grantee  to    ^®^^®®- 
distrain  on  the  premises  out  of  which  the  rent  charge 
was  to  issue  (6).     If  this  power  were  omitted,  the  rent 
was  merely  a  rent  seek.  Bent  service,  being  an  incident 
of  tenure,  might  be  distrained  for  by  common  right ; 
but  rent  charges  were  matters  the  enforcement  of  which 
was  left  to  depend  solely  on  the  agreement  of  the  parties. 
But  since  a  powisr  of  distress  has  been"attached  by  Par- 
liament (c)  to  rents  seek,  as  well  as  to  rents  service,  an 
express  power  of  distress  has  not  been  necessary  for  the 
security  of  a  rent  charge  (d).     Such  a  power,  however, 
was  usually  granted  in  express  terms.  In  addition  to  the 
elauseof  distress,  it  was  also  usual,  as  a  further  security, 
to  give  to  the  grantee  a  power  to  enter  on  the  premises  Power  of 
after  default  had  been  made  in  payment  for  a  certain  ®^*^' 
number  of  days,  and  to  receive  the  rents  and  profits  imtil 
all  the  arrears  of  the  rent  charge,  together  with  all 
expenses,  should  have  been  duly  paid  (e). 

(a)  AntCf  pp.  175—177.  619  ;  BiUUry  v.  i2oW7Mon,3Bing. 

(6)  Litt.  8.  218.  392 ;  Dodds  v.  TJumpsm,  L.  R., 

(c)  Stat.  4  Geo.  IL  c.  28,  s.  5  ;  1  C.  P.  188. 

aiUe,    p.    416.     See   Johnson  v.  (e)  The  law    regards   such   a 

Faulkner,   2  Q.    B.    925,    936  ;  power  of  re-entry  as  part  of  the 

Miller  v.  Chreen,  8  Bing.  92,  2  estate  which  the  grantee  has  iu 

Cro.  ft  Jerv.  142,  2  Tyr.  1.  the   rent;    and   it   is    therefore 

id)  Satoard  t.  Atistey,  2  Bing.  not  obnoxious  to  the  rale  against 
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The  following  remedies  are  now  given  by  the  Con« 
veyancing  Act  of  1881  (/)  to  any  person  entitled  to  a 
rent  charge  or  any  other  annual  sum,  payable  half* 
yearly  or  otherwise,  not  being  rent  incident  to  a  rever- 
sion, charged  upon  any  land,  or  the  income  thereof,  by 
virtue  of  any  instrument  coming  into  operation  after  the 
year  1881 : — (1)  a  power  of  distress,  if  the  annual  sum 
or  any  part  thereof  is  unpaid  for  twenty-one  days  next 
af fcer  the  time  appointed  for  any  payment  in  respect 
thereof ;  (2)  a  power,  if  the  annual  sum  or  any  part 
thereof  is  unpaid  for  foHy  days  next  after  the  time 
appointed  for  any  payment  in  respect  thereof,  to  enter 
into  possession  of  and  hold  the  land  charged  or  any 
part  thereof,  without  impeachment  of  waste,  and  to 
take  the  income  thereof,  until  all  arrears  due  at  the 
time  of  entry  or  afterwards  becoming  due  and  all 
expenses  have  been  fully  paid  ;  (3)  a  power,  in  the  like 
case,  whether  possession  be  taken  or  not,  to  demise  by 
deed  the  land  charged  or  any  part  thereof  to  a  trustee 
for  a  term  of  years,  upon  trust  to  raise  and  pay  all 
arrears  due  or  to  become  due  and  all  expenses.  These 
statutory  remedies  are  conferred,  subject  and  without 
prejudice  to  all  estates,  interests  and  rights  having 
priority  to  the  annual  sum,  and  only  as  far  as  they 
might  have  been  conferred  by  the  instrument  under 
which  the  annual  sum  arises  (^).  Beliance  upon  this 
enactment  has  generally  superseded  the  employment  of 
express  powers  of  distress  and  entry  upon  the  grant  of 
a  rent  charge  Qi). 

By  the  Improvement  of  Land  Act,  1899  (t),  rent 
charges  created  either  before  or  after  that  Act  under  the 


perpetuities  ;  HavergiU  v.  Hare, 
Cro.  Jae.  610  ;  Sugd.  Gilb.  Uses, 
178,  179  ;  Lewis  ou  Perpetuities, 
618  ;  ante,  p.  395. 

(/)  Stat  44  k  46  Vict.  c.  41, 
s.  44,  which  applies  only  if  and 
so  far  as  the  contrary  intention  is 
not  expressed  in  the  instrument. 


and  has  effect  subject  toita  terms  ; 
sub-s.  6.  See  Wms.  Cony.  Stat. 
216—217. 

{g)  Sect.  44,  sub-s.  (1). 

(h)  See  Wms.  Conv.  Stat.  216, 
217,  619. 

(t)  Stat.  62  k  68  Vict.  c.  46, 
s.  3. 
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Improvement  of  Land  Act,  1864,  or  any  special  improve- 
ment Act  (k),  shall  be  recoverable  as  regards  any  instal- 
ment accruing  due  after  the  year  1899,  by  the  like  reme- 
dies as  are  provided  by  the  Conveyancing  Act  of  1881,  in 
respect  of  rent  charges  thereafter  created,  and  not  other- 
wise. This  precludes  the  owners  of  such  rent  charges 
from  suing  the  tenant  of  the  lands  charged  under 
the  rule  established  as  above-mentioned  (Q. 

Incorporeal  hereditaments  are  the  subjects  of  estates  Estate  for 
analogous  to  those  which  may  be  holden  in  corporeal  charge, 
hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  without 
mentioning  in  the  deed  of  grant  the  heirs  of  such  party, 
the  law  formerly  held  that,  in  the  event  of  the  decease 
of  the  second  grantee  in  the  lifetime  of  the  former,  the 
rent  charge  became  extinct  for  the  benefit  of  the  owner 
of  the  lands  out  of  which  it  issued  (m).  The  former 
grantee  was  not  entitled  because  he  had  parted  with 
his  estate ;  the  second  grantee  was  dead,  and  his  heirs 
were  not  entitled  because  they  were  not  named  in  the 
grant.  Under  similar  circumstances,  we  have  seen  (n) 
that,  in  the  case  of  a  grant  of  corporeal  hereditaments, 
the  first  person  that  might  happen  to  enter  upon  the 
premises  after  the  decease  of  the  second  grantee  had 
formerly  a  right  to  hold  possession  during  the  remainder 
of  the  life  of  the  former.  But  rents  and  other  incor- 
poreal hereditaments  are  not  in  their  nature  the  subjects 
of  occupancy  (o) ;  they  do  not  lie  exposed  to  be  taken 
possession  of  by  the  first  passer-by.  It  was  accordingly 
thought  that  the  statutes,  which  provided  a  remedy  in 

(k)  Ante,  pp.  124,  419.  the  end  of  this  chapter. 

(/)  AnU,  p.  418  &  n.  (i).    Such  (m)  Bac.   Abr.  KsUte  for  Life 

rent     charges    were     previously  and  Occupancy  (B). 
recoverable  in   the  like    manner  («)  Ante,  p.  130. 

as    a    tithe    rent    charge  ;    stat.  (o)  Co.  Litt.  41  b,  388  a. 

27  &  28  Vict.  c.  114,  s.  63  ;  see  at 
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the  case  of  lands  and  other  corporeal  hereditaments, 
were  not  applicable  to  the  case  of  a  rent  charge,  but 
that  it  became  extinct  as  before  mentioned  (p).  By  a 
modern  decision,  however,  the  construction  of  these 
statutes  was  extended  to  this  case  also  {q) ;  and  now 
the  Wills  Act  of  1837  (r),  by  which  these  statutes  have 
been  repealed  («),  permits  every  person  to  dispose  by 
will  of  estates  pur  atUre  vie,  whether  there  shall  or 
shall  not  be  any  special  occupant  thereof,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  heredita- 
ment (t)  ;  and  in  case  there  shall  be  no  special  occupant, 
the  estate,  whether  corporeal  or  incorporeal,  shall  go 
to  the  executor  or  administrator  of  the  party ;  and  coming 
to  him,  either  by  reason  of  a  special  occupancy,  or  by 
virtue  of  the  Act,  it  shall  be  applied  and  distributed  in 
the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate  (u).  Under  the  Land  Transfer  Act,  1897  (x), 
a  rent  charge  enjoyed  pur  autre  vie  devolves  on  the 
owner's  death  after  that  year  in  the  same  manner  as 
a  like  estate  in  land  (y). 


Estate  in  fee 
simple  in  a 
rent  charge. 


A  grant  of  an  estate  tail  in  a  rent  charge  scarcely 
ever  occurs  in  practice.  But  grants  of  rent  charges  for 
estates  in  fee  simple  are  not  uncommon,  especially  in 
the  towns  of  Liverpool  and  Manchester,  where  it  is  the 
usual  practice  to  dispose  of  an  estate  in  fee  simple  in 
lands  for  building  purposes  in  consideration  of  a  rent 
charge  in  fee  simple  by  way  of  ground  rent,  to  be 
granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  conveyance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 


(p)  2  Black.  Comm.  260. 

(g)  Bearpark  v.  JEftUchinson,  7 
Bing.  178. 

(r)  7  Will.  IV.  t  1  Vict. 
c.  26. 

(s)  Sect.  2. 

h)  Sect.  3. 

(u)  Sect.  6.  Reynolds  v.  Wrigld, 


26  Beav.  100. 

(x)  Slat.  60  k  61  Vict  c  66, 
Part  I.  ;  a^de,  pp.  29,  57,  74,  84, 
86,  109,  181,  137,  183.  187.  202, 
213,  218—221,  241,  282,  286,811, 
344,  368,  373. 

(y)  Anle,  p.  181. 
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use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession  till 
all  arrears  and  expenses  are  paid  ;  ]  and  subject  to  the 
rent  charge,  [and  to  the  powers  and  remedies  for  securing 
payment  thereof,]  to  the  use  of  the  purchaser,  his  heirs 
and  assigns,  for  ever.  The  words  within  brackets  in 
the  above  sentence  may  now  be  omitted  in  reliance  on 
the  provisions  of  the  Conveyancing  Act  of  1881,  which 
have  already  been  stated  {z).  The  purchaser  thus 
acquires  an  estate  in  fee  simple  in  the  lands,  subject 
to  a  perpetual  rent  charge  payable  to  the  vendor,  his 
heirs  and  assigns  (a).  It  should,  however,  be  carefully 
borne  in  mind,  that  transactions  of  this  kind  are  very 
different  from  those  grants  of  fee  simple  estates  which 
were  made  in  ancient  times  by  lords  of  manors,  and 
from  which  quit  or  chief  rents  have  arisen.  These 
latter  rents  are  rents  incident  to  tenure,  and  may  be 
distrained  for  of  common  right  without  any  express 
clause  for  the  purpose.  But  as  we  have  seen  (6),  since 
the  passing  of  the  statute  of  Quia  emptores  (c),  it  has  not 
been  lawful  for  any  person  to  create  a  tenure  in  fee 
simple.  The  modern  rents  of  which  we  are  now  speak- 
ing, are  accordingly  mere  rent  charges,  and  in  ancient 
days  would  have  required  express  clauses  of  distress  to 

(z)  See    arUe^   p.    422  ;    Wms.  charged  in  respect  of  that  con- 
Con  v.  Stat.  217.  sideration  with  ad  valorem  duty 

(a)  By  the  Stamp  Act,    1891  on  the  total  amount,  which  will    Stamp  duty, 

(stat.  54  &  55  Vict.  c.  89,  8.  56,  or  may,  according  to  the  terms  of 

replacing  S3  k  34   Vict.  c.    97,  sale,  be  payable  during  the  period 

s.  72),  where  the  consideration  or  of  twenty  years  next  after  the 

any  part  of  the  consideration  for  day  of  the  date  of  such  instru- 

a  conveyance  on  sale  consists  of  ment.     For    the    duty    imposed 

money  payable  periodically  for  a  before  1871,  see  stat  11  k  18  Vict. 

definite  period,  exceeding  twenty  c.  83. 
years,  or  in  perpetuity,  or  for  any  (6)  Ante,  p.  89. 

iudefiuite  period  not  terminable  (e)  18  Edw.  I.  c.  1. 

with  life,  the  conveyance  is  to  be 
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make  them  secure.  They  were  formerly  considered  in 
law  as  against  common  right  (d),  that  is,  as  repugnant 
to  the  feudal  policy,  which  encouraged  such  rents  only 
as  were  incident  to  tenure.  A  rent  charge  was  accord- 
ingly regarded  as  a  thing  entire  and  indivisible,  unlike 
rent  service,  which  was  capable  of  apportionment.  And 
from  this  property  of  a  rent  charge,  the  law,  in  its 
hostility  to  such  charges,  drew  the  following  conclusion: 
that  if  any  part  of  the  land,  out  of  which  a  rent  charge 
issued,  were  released  from  the  charge  by  the  owner  of 
the  rent,  either  by  an  express  deed  of  release,  or 
virtually  by  his  purchasing  part  of  the  land,  all  the 
rest  of  the  land  should  enjoy  the  same  benefit  and  be 
released  also(«).  If,  however,  any  portion  of  the  land 
charged  should  descend  to  the  owner  of  the  rent  as  heir 
at  law,  the  rent  would  not  thereby  have  been  extin- 
guished, as  in  the  case  of  a  purchase,  but  would  have 
been  apportioned  according  to  the  value  of  the  land ; 
because  such  portion  of  the  land  came  to  the  owner  of 
the  rent,  not  by  his  own  act,  but  by  the  course  of 
law  (J).  But  it  is  now  provided  {g),  that  the  release 
from  a  rent  charge  of  part  of  the  hereditaments  charged 
therewith  shall  not  extinguish  the  whole  rent  charge^ 
but  shall  operate  only  to  bar  the  right  to  recover  any 
part  of  the  rent  charge  out  of  the  hereditaments  released; 
without  prejudice,  nevertheless,  to  the  rights  of  all 
persons  interested  in  the  hereditaments  remaining 
unreleased  and  not  concurring  in  or  confirming  the 
release.  The  Board  of  Agriculture  is  now  empowered 
by  statute  to  apportion  rents  of  every  kind  on  the 
application  of  any  persons  interested  in  the  lands  and 
in  the  rent  (h). 


Cd)  Ck).  Litt  147  b. 

(e)  Litt.  8.  222  ;  Dennett  v. 
Pass,  1  New  Cases,  388. 

(/)  Litt.  s.  224. 

{g)  Stat.  22  &  23  Vict.  c.  85, 
8.  10;   see  Booth  v.  Smith,  14 


Q.   B.   D.   318  ;  Price  v.  John, 
1905,  1  Ch.  744. 

(k)  Stats.  17  &  18  Vict,  c  97, 
ss.  10—14;  45  k  46  Vict, 
c.  38,  s.  48  ;  52  &  53  Vict  c.  30» 
s.  2. 
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The  rent  charges,  of  which  we  are  speaking,  are  Covenant  to 
usually  further  secured  by  a  covenant  for  payment  charge, 
entered  into  by  the  purchaser  in  the  deed  by  which  they 
are  granted.  And  when  the  fee  simple  of  a  house  or  of 
building  land  is  sold  for  a  perpetual  rent  charge  to  issue 
thereout,  the  purchaser  sometimes  covenants  to  repair 
the  house  or  to  build  on  the  land  (i).  But  such  cove- 
nants are  merely  personal  covenants  binding  the  pur- 
chaser and  his  representatives  (k) ;  and  they  cannot  be 
enforced,  either  at  law  or  in  equity,  against  his  assigns  (l) 
of  the  land.  For  although,  as  we  have  seen  (m),  cove- 
nants by  a  tenant  in  fee  restricting  the  use  of  the  land 
are  enforceable  in  equity  against  his  assigns,  who  have 
notice  of  the  covenants,  this  doctrine  is  not  extended  to 
covenants,  which  impose  such  an  active  duty  as  to  repair 
or  to  lay  out  money  on  land  (ji).  But  the  rent  charge 
may  be  recovered  by  action,  in  the  manner  before 
explained,  against  the  tenant  of  the  freehold  for  the  time 
being,  whether  he  be  the  original  purchaser,  or  his  heir 
or  his  assign  (o).  • 

The  Bankruptcy  Act,  1883  (p),  provides  for  the  dis-  Bankraptcy 
claimer  by  the  trustee  for  the  creditors,  within  the  time  undSojject 
and  under  the  conditions  therein  specified,  of  any  part  ^  ^^h  ^• 

(i)  Davidsou,  Free.  Couv.  voL  covenants,     fiut  this   is  not  to 

ii.  pt.  i.  pp.  504  aq.f  4th  ed.  ;  1'  prejudice  the  right  to  follow  the 

Key  k  Elphiustone,  Prec.  Con  v.  assets  of  the  deceased  into  the 

p.  334  n.,  4th  ed.  hands  of   the   persons,   amongst 

(^)  By  stat.  22  &  23  Vict.  c.  35,  wliom  they  may  have  been  dis- 

3.  28,  where  an  executor  or  ad-  tiibuted.    See  Wms.  Pers.  Prop, 

miniatrator    liable    under    such  104,  437,  15th  ed. 

covenants  has  satisfied  all  sub-  U)  Ante,  p.  76. 

sistiug  liabilities,  and  set  aside  im)  Ante,  p.  185. 

a  sutlicient  fund  to  answer  any  (n)  Haywood     v.     Brunswick, 

future  claim  that  may  be  made  <jtc.,  Buildwg  Society ,  8  Q.  B.  U. 

in  respect  of  any  fixed  and  ascer-  403  ;  Atisterbcrry  v.  Oldham,  29 

tained  sum  agreed  to  be  laid  out  Ch.  D.  750. 

on  the  property,  and  lias  conveyed  (o)  Ante,  p.  418,  and  cases  cited 

the  property  to  a  purchaser,  ho  in  note  (i). 

may    distribute     the     residuary  (/>)  Stat.  46  k  47  Vict.  c.  52, 

personal    estate    without    appro-  s.  56  ;  see  Wms.  Pers.  Prop.  237, 

])riating  any  part  thereof  to  meet  14th  ed. 
any  future  liability   under  such 
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of  the  property  of  the  bankrupt,  which  consists  of  land 
of  any  tenure  burdened  with  onerous  covenants,  or  of 
any  other  property  that  is  not  readily  saleable,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any  sum  of 
money  {q).  And  the  Court  may  make  an  order  vesting 
any  disclaimed  property  (without  any  conveyance  for  the 
purpose)  in  any  person  entitled  thereto,  or  a  trustee  for 
him,  on  such  terms  as  the  Court  thinks  just. 

Although  rent  charges  and  other  self-existing  incor- 
poreal hereditaments  of  the  like  nature  are  no  favourites 
with  the  law,  yet,  whenever  it  meets  with  them,  it 
applies  to  them,  as  far  as  possible,  the  same  rules  to 
which  corporeal  hereditaments  are  subject.  Thus,  we 
have  seen  that  the  estates  which  may  be  held  in  the  one 
are  analogous  to  those  which  exist  in  the  other.  So 
estates  in  fee  simple,  both  in  the  one  and  in  the  other, 
may  be  aliened  by  the  owner,  either  in  his  lifetime  or  by 
his  will,  to  one  person  or  to  several  as  joint  tenants  or 
tenants  in  common  (r),  and,  on  his  intestacy,  descended 
to  the  same  heir  at  law.  So  also,  on  the  owner's  death 
after  the  year  1897,  his  fee  simple  estate  in  a  rent 
charge  devolves,  equally  with  his  like  estates  in  land,upon 
his  executors  or  administrator,  in  trust,  subject  to  his 
debts,  for  his  devisee  or  heir  (s) .  But  in  one  respect  the 
analogy  fails.  Land  is  essentially  the  subject  of  tenure ; 
it  may  belong  to  a  lord,  but  be  holden  by  his  tenant,  by 
whom  again  it  may  be  sub-let  to  another ;  and  so  long 
as  rent  is  rent  service,  a  mere  incident  arising  out  of  the 
estate  of  the  payer  and  belonging  to  the  estate  of  the 
receiver,  so  long  may  it  accompany,  as  accessory,  its 


(g)  As  to  the  effect  of  a  dis- 
claimer by  a  trustee  iu  bank- 
iniptcy  of  freehold  land  subject 
to  a  rent  charge  and  burdened 
with  onerous  covenants,  see  Re 
Mercer  and  Moore,  14  Ch.  D. 
287,   decided  under    the    Bank- 


ruptcy Act,  1869. 

(r)  RivU  V.  Wal8on,  5  M.  fc  W. 
255. 

(s)  Ante,  pp.  29,  57,  74, 84,  85, 
109,  131, 137,  183,  187,  202,  218, 
218—221,  241,  282,  286,  811,  344, 
373,  424. 
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principal,  the  estate  to  which  it  belongs.  But  the  receipt 
of  a  rent  charge  is  accessory  or  incident  to  no  other 
hereditament.  True  a  rent  charge  springs  from,  and  is, 
therefore,  in  a  manner  connected  with,  the  land  on  which 
it  is  charged ;  but  the  receiver  and  owner  of  a  rent 
charge  has  no  shadow  of  interest  beyond  the  annual 
payment,  and  in  the  abstract  right  to  this  payment  his 
estate  in  the  rent  consists.  Such  an  estate  therefore 
cannot  be  subject  to  any  tenure.  The  owner  of  an 
estate  in  a  rent  charge  consequently  owes  no  fealty  to 
any  lord,  neither  can  he  be  subject,  in  respect  of  his 
estate,  to  any  rent  as  rent  service ;  nor,  from  the  nature 
of  the  property,  could  any  distress  be  made  for  such 
rent  service  if  it  were  reserved  (t).  So,  if  the  owner  of 
an  estate  in  fee  simple  in  a  rent  charge  should  have  died 
intestate,  and  without  leaving  any  heirs,  his  estate  could 
not  escheat  to  his  lord,  for  he  had  none.  It  simply 
ceased  to  exist,  and  the  lands  out  of  which  it  was  payable 
were  thenceforth  discharged  from  its  payment  (m)  .  The 
Intestates'  Estates  Act,  1884  (x),  now  enacts  that,  from 
and  after  the  passing  of  this  Act,  where  a  person  dies 
without  an  heir  and  intestate  in  respect  of  any  real 
estate,  consisting  of  any  estate  or  interest,  whether  legal 
or  equitable,  in  any  incorporeal  hereditament,  whether 
devised  or  not  devised  to  trustees  by  the  will  of  such 
person,  the  law  of  escheat  shall  apply  in  the  same 
manner  as  if  the  estate  or  interest  above-mentioned  were 
a  legal  estate  in  corporeal  hereditaments  (y).  It  appears 
to  the  writer  that  the  Courts  may  find  some  difficulty  in 
applying  the  law  of  escheat,  in  pursuance  of  this  Act,  to 
hereditaments  which  are  not  held  of  any  lord. 


(t)  Co.    Litt.   47  a,   144  a ;   2  Litt.  47  a,  n.  (1) ;  Bac.  Abr.  tit. 

Black.  Coxnm.  42.    But  it  is  said  Kent  (B). 

that    the    King    may  reserve   a  (w)  Co.  Litt.  298  a,  n.  (2). 

rent  oat  of  an  incorporeal  here-  Qx)  Stat.  47  k'  48  Vict.  c.  71, 

ditament,  for  which,  by  his  pre-  s.  4,  passed  14tli  August,  1884. 

rogative.  he  may  distrain  on  all  (y)  See  antCf  pp.  48,  55, 
the    lands    of   the    lessee ;    Co. 
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Another  kind  of  separate  incorporeal  hereditament 
which  occasionally  occurs  is  a  right  of  common  in  gross. 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject  of 
property  (z).  Such  a  right  of  common  has,  therefore, 
always  required  a  deed  for  its  transfer. 

Another  important  kind  of  separate  incorporeal  here- 
ditament is  an  advowson  in  gross.  An  advowson  is 
a  perpetual  right  of  presentation  to  an  ecclesiastical 
benefice  (a).  The  owner  of  the  advowson  is  termed  the 
patron  of  the  benefice  :  but,  as  such,  he  has  no  property 
or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.  As  patron  he  simply  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  becomes 
vacant.  And  this  right  he  exercises  by  a  jxresentation 
to  the  bishop  or  some  duly  qualified  clerk  or  clergyman, 
whom  the  bishop  is  accordingly  bound  to  institute  to  the 
benefice,  and  to  cause  to  be  inducted  into  it  (6).  When 
the  advowson  belongs  to  the  bishop,  the  forms  of  presen- 
tation and  institution  are  supplied  by  an  act  called 
collation  (c).  In  some  rare  cases  of  advowsons  donative, 
the  patron's  deed  of  donation  was  alone  sufficient  (d) : 
but  by  the  Benefices  Act,  1898  (e),  all  such  advowsons 
were  made  presentative.  Where  the  patron  is  entitled  to 
the  advowson  as  his  private  property,  he  is  empowered 
by  an  Act  of  Parliament  of  the  reign  of  George  IV.  (/) 


(z)  2  Black.  Comm.  38,  84. 

(a)  See  P.  k  M.  Hist.  £ng. 
Law,  ii.  135  sq, 

{b)  1  Black.  Comm.  390,  391. 
See  ibid.  389  ;  stat.  61  &  62  Vict. 
€.  48,  s.  2,  as  to  grounds  on  which 
&  bishop  may  refuse  to  institute 
or  admit  the  presentee. 

(c)  2  Black.  Comm.  22. 

(d)  2  Black.  Comm.  23.  By 
btat.  83  L  34  Vict.  c.  97,  every 
iippointment,  whether  by  way  of 


donation,  presentation  or  nomi- 
nation, ana  admission,  collation 
or  institution  to  or  licence  to 
hold  any  ecclesiastical  benefice, 
dignity  or  promotion,  or  any 
perpetual  cuiticy,  was  subject  to 
an  ad  valorem  duty,  which  was 
repealed  by  stat.  40  Vict,  a  13, 
s.  13. 

(e)  Stat.  61  &  62  Vict  c  48, 
8.  12. 

(/)  Stat.  9  Geo.  lY.  c.  94. 
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to  present  any  clerk  under  a  previous  agreement  mth  Agreements 

,.,,..         . .        .      -  js  for  resigna- 

him  for  his  resignation  in  favour  of  any  one  person  tion. 
named,  or  in  favour  of  one  of  two  (g)  persons,  each  of 
them  being  by  blood  or  marriage,  an  uncle,  son,  grand- 
son, brother,  nephew  or  grand-nephew  of  the  patron,  or 
one  of  the  patrons  beneficially  entitled.  One  part  of 
the  instrument  by  which  the  engagement  is  made  must 
be  deposited  within  two  calendar  months  in  the  office  of 
the  registrar  of  the  diocese  (A),  and  the  resignation  must 
refer  to  the  engagement,  and  state  the  name  of  the  person 
for  whose  benefit  it  is  made  {i). 

Advowsons  are  principally  of  two  kinds, — ^advowsons  History  of 
of  rectories,  and  advowsons  of  vicarages.  The  history  ^f  p^^i^. 
of  advowsons  of  rectories  is  in  many  respects  similar  to 
that  of  rents  and  of  rights  of  common.  In  the  very  early 
ages  of  our  history  advowsons  of  rectories  appear  to  have 
been  almost  always  appendant  to  some  manor.  The 
advowson  was  part  of  the  manorial  property  of  the  lord, 
who  built  the  church  and  endowed  it  with  the  glebe  and 
most  part  of  the  tithes  (k).  The  seignories  in  respect 
of  which  he  received  his  rents  were  another  part  of  his 
manor,  and  the  remainder  principally  consisted  of  the 
demesne  and  waste  lands,  over  the  latter  of  which  we 
have  seen  that  his  tenants  enjoyed  rights  of  common  as 
appendant  to  their  estates  (Z).  The  incorporeal  part  of 
the  property,  both  of  the  lord  and  his  tenants,  was  thus 
strictly  appendant  or  incident  to  that  part  which  was 
corporeal;  and  any  conveyance  of  the  corporeal  part 
naturally  and  necessarily  carried  with  it  that  part  which 
was  incorporeal,  unless  it  were  expressly  excepted.  But, 
as  society  advanced,  this  simple  state  of  things  became 
subject  to  many  innovations,  and  in  various  cases  the 

ig)  The  Act  reads  one  or  two,  {k)  See  1  P.  &  M.  Hist.  Eng. 

but  this  is  clearly  an  error.  Law,  497,  498,  2nd  ed. 
(h)  Stat.  9  Geo.  IV.  c.  94,  s.  4.  (0  AnUy  pp.  41,  413. 

(i)  Sect.  6. 
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incorporeal  portions  of  property  became  severed  from 
the  corporeal  parts,  to  which  they  had  previoasly 
belonged.  Thus  we  have  seen  (m)  that  the  seignory 
of  lands  was  occasionally  severed  from  the  corporeal 
part  of  the  manor,  becoming  a  seignory  in  gross.  So 
rent  was  sometimes  granted  independently  of  the  lord- 
ship or  reversion  to  which  it  had  been  incident,  by 
which  means  it  at  once  became  an  independent  incor- 
poreal hereditament,  under  the  name  of  a  rent  seek.  Or 
a  rent  might  have  been  granted  to  some  other  person 
than  the  lord,  under  the  name  of  a  rent  charge.  In  the 
same  way  a  Hght  of  covimon  might  have  been  granted 
to  some  other  person  than  a  tenant  of  the  manor,  by 
means  of  which  grant  a  separate  incorporeal  heredita- 
ment would  have  arisen,  as  a  common  in  gross,  belonging 
to  the  grantee.  In  like  manner  there  exist  at  the  present 
day  two  kinds  of  advowsons  of  rectories  :  an  advowson 
appendant  to  a  manor,  and  an  advowson  in  gross  (n), 
which  is  a  distinct  subject  of  property,  unconnected  with 
anything  corporeal.  Advowsons  in  gross  appear  to  have 
chiefly  had  their  origin  in  the  severance  of  advowsons 
appendant  from  the  manors  to  which  they  had  belonged  ; 
and  any  advowson,  now  appendant  to  a  manor,  may  at 
any  time  be  severed  from  it,  either  by  a  conveyance  of 
the  manor,  with  an  express  exception  of  the  advowson, 
or  by  a  grant  of  the  advowson  alone  independently  of 
the  manor.  And  when  once  severed  from  its  manor, 
and  made  an  independent  incorporeal  hereditament,  an 
advowson  can  never  become  appendant  again.  So  long 
as  an  advowson  is  appendant  to  a  manor,  a  conveyance 
of  the  manor,  even  by  feoffment,  and  without  men- 
tioning the  appurtenances  belonging  to  the  manor, 
will  be  sufficient  to  comprise  the  advowson  (o).    But 


(m)  Ante,  p.  417. 
(n)  2  Black.  Comm.  22 ;  Lltt. 
8.  617. 
(0)  Perk.    8.    116  ,•    Co.    Litt. 


190  b,  807  a.  See  A.-G.  v.  ^St^ 
weU,  1  Y.  &  C.  559  ;  Booper  y. 
harriton,  2  K.  &  J.  86. 
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when  severed,  it  must  be  conveyed,  like  any  other  separ- 
ate  incorporeal  hereditament,  by  a  deed  of  grant  (p). 

The  advowsons  of  rectories  were  not  unfrequently  History  of 

&dvovirfiOTis  (\f 

granted  by  the  lords  of  manors  in  ancient  times  to  vicarages. 
monastic  houses,  bishoprics,  and  other  spiritual  corpo- 
rations iq) .  When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  the  most 
fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was 
concerned ;  and  they  left  the  duties  of  the  cure  to  be 
performed  by  some  poor  priest  as  their  vicar  or  deputy. 
In  order  to  remedy  the  abuses  thus  occasioned,  it  was 
provided  by  statutes  of  Eichard  II.  (r) ,  and  Henry  IV.  (s) , 
that  the  vicar  should  be  suflBciently  endowed  wherever 
any  rectory  was  thus  appropiiated.  This  was  the  origin 
of  vicarages,  the  advowsons  of  which  belonged  in  the 
first  instance  to  the  spiritual  owners  of  the  appropriate 
rectories  as  appendant  to  such  rectories  (t)  ;  but  many 
of  these  advowsons  have  since,  by  severance  from  the 
rectories,  been  turned  into  advowsons  in  gross.  And 
such  advowsons  of  vicarages  can  only  be  conveyed 
by  deed,  like  advowsons  of  rectories  under  similar 
circumstances. 

The  sale  of  an  advowson  will  not  include  the  right  to  Next  preaen- 
the  next  presentation,  unless  made  when  the  church  is       ^^°" 
full ;  that  is,  before  the  right  to  present  has  actually  ^^e  church 
arisen  by  the  death,  resignation  or  deprivation  of  the  ™"*        "  ' 
former  incumbent  {u) .   For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold ;  and  the  sale  of  such  a  right 
would  fall  within  the  offence  of  simony, — so  called  from  Simony. 

ip)  Co.  Litt.  382  a,  336  b  ;  see  («)  Stat.  4  Hen.  IV.  c.  12. 

Wms.  Conv.  Stets.  72,  78.  {t)  Dyer,  851  a. 

(g)  1  Black.  Comm.  884.  (m)  Alston  v.  Atlay,  7  A.  &  E. 

(r)  Stot.  16  Rich.  IL  c.  6.  289. 

W.R.P.  28 
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Simon  Magus, — an  offence  which  consists  in  the  baying 
or  selling  of  holy  orders,  or  of  an  ecclesiastical  bene- 
fice {x).    But  formerly,  before  a  vacancy  had  actually 
occurred,  the  next  presentation,  or  right  of  presenting 
at  the  next  vacancy,  might  be  sold  independently  of 
the  future  presentations  of  which  the  advowson  is  com- 
posed {y)j  and  this  was  frequently  done.     No  spiritual 
person,  however,  may  sell  or  assign  any  patronage  or 
presentation  belonging  to  him  by  virtue  of  any  dignity 
or  spiritual  office  held  by  him,  any  such  sale  and  assign- 
ment being  void  (z).    And  a  clergyman  was  prohibited 
by  a  statute  of  Anne  (a)  from  procuring  preferment  for 
himself  by  the  purchase  of  a  next  presentation  ;  but  this 
statute  was  held  not  to  prevent  the  purchase  by  a  clergy- 
man of  an  estate  in  fee  or  even  for  life  in  an  advowson, 
with  a  view  of  presenting  himself  to  the  living  (i). 
When  the  next  presentation  was  sold,  independently  of 
the  rest  of  the  advowson,  it  was  considered  as  mere 
personal  property,  and  would  devolve,  in  case  of  the 
decease  of  the  purchaser  before  he  had  exercised  his 
right,  on  his  executors,  and  could  not  descend  to  his 
heir  at  law  (e) .   The  advowson  itself,  it  need  scarcely  be 
remarked,  would  descend,  on  the  decease  of  its  owner 
intestate,  to  his  heir.     The  law  attributes  to  it,  in 
common  with  other  separate  incorporeal  hereditaments, 
as  nearly  as  possible  the  same  incidents  as  appertain  to 
the  corporeal  property  to  which  it  once  belonged.    So 
on  the  death  after  the  year  1897  of  the  owner  of  an 
advowson,  it  will  devolve,  like  his  fee  simple  estates  in 
land,  to  his  executors  or  administrator,  on  trust,  subject 
to  his  debts,  for  his  devisee  or  heir  (d). 


{x)  Bac.  Abr.  Simony  ;  stat.  31 
Eliz.  c.  6  ;  28  &  29  Vict,  c  122, 
88.  2,  5,  9. 

{y)  Fox  V.  Chester,  6  Bing.  1. 

(2)  Stat.8 &  4  Vict.  c.  113,  8.  42. 

(a)  Stat.  12  Anne,  st.  2,  c.  12, 

8.2. 

{b)   IVaUh  ▼.  Lincoln,   L.   R. 


10  C.  P.  618 ;  Lowe  v.  Cke$ter, 
10  Q.  B.  D.  407. 

(c)  See  Rentidl  v.  Linooin,  7 
B.  &  C.  113,  8  Bing.  490. 

{d)  Ante,\iy,  29,  57,  74,  84, 85, 
109,  131,  137, 183,  187.  202.  213, 
218—221,  241, 282.  286,  311, 344, 
873,  424,  428. 
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By  the  Benefices  Act,  1898  (e)  a  conveyance  or  an  agree-  Benefices 
ment  for  conveyance  passing  any  legal  or  equitable  ' 
interest  inter  vivos  {/)  inarightofpatronageof  a  benefice 
shall  not  be  valid  unless  (1)  it  is  registered  as  thereby 
required  in  the  diocesan  registry ;  (2)  it  transfers  the 
whole  interest  of  the  conveying  party  in  the  right,  and 
(8)  more  than  twelve  months  have  elapsed  since  the  last 
institution  or  admission  to  the  benefice.  The  second 
requirement  appears  to  invalidate  sales  or  grants  by  the 
owners  of  an  advowson  of  the  next  presentation  or  any 
less  estate  or  interest  than  the  whole  fee  simple  in  the 
advowson ;  the  only  exception  admitted  being  the  reser- 
vation or  limitation  in  a  family  settlement  of  a  life  interest 
to  the  settlor,  or  in  a  mortgage  the  reservation  of  an  equity 
of  redemption  (g).  The  Act  also  prohibits  (h)  the  sale 
by  public  auction  of  any  right  of  patronage,  except  in  the 
case  of  an  advowson  to  be  sold  in  conjunction  with  any 
manor,  or  with  an  estate  in  land  of  not  less  than  one 
hundred  acres  situate  in  the  parish  in  which  the  advow- 
son is  situate,  or  in  an  adjoining  parish,  and  belonging 
to  the  same  owner  as  the  advowson. 

Tithes  are  another  species  of  separate  incorporeal  Tithes. 
hereditaments,  also  of  an  ecclesiastical  or  spiritual  kind. 
In  the  early  ages  of  our  history,  and  indeed  down  to 
the  time  of  Henry  VIII.,  tithes  were  exclusively  the 
property  of  the  Church,  belonging  to  the  incumbent 
of  the  parish  unless  they  had  got  into  the  hands  of 
some  monastery,  or  community  of  spiritual  persons. 
They  never  belonged  to  any  layman  until  the  time  of 
the  dissolution  of  monasteries  by  King  Henry  VIII. 


{e)  Stat  61  &  62  Vict.  c.  48,  trustee     where     no      beneficial 

8.  1  (1).  interest  passes  ;  sect.  1  (6). 

(/)  Not    including    a    trans-  (g)  Sect.  1  (7). 

mission  on  marriage,   death,  or  (h)  Sect.  1  (2).     By  sect.  1  (3), 

bankmptcy,    or     otherwise     by  certain    other     restrictions    are 

operation  of  law,   or  a  transfer  placed  on  the  terms  on  which  an 

on  the  appointment  of  a   new  advowson  may  be  sold. 

28—2 
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But  this  monarch  having  procured  Acts  of  Parliament 
for  the  dissolution  of  the  monasteries  and  the  confisca- 
tion of  their  property  (i),  also  obtained  by  the  same 
Acts(A;)  a  confirmation  of  all  grants  made  or  to  be 
made  by  his  letters-patent  of  any  of  the  property  of 
the  monasteries.     These  grants  were  many  of  them 
made  to  laymen,  and  comprised  the  tithes  which  the 
monasteries  had  possessed,  as  well  as  their  landed 
estates.     Tithes  thus  came  for  the  first  time  into  lay 
hands  as  a  new  species  of  property.    As  the  grants  bad 
been  made  to  the  grantees  and  their  heirs,  or  to  them 
and  the  heirs  of  their  bodies,  or  for  term  of  life  or 
years  (0>  the  tithes  so  granted  evidently  became  here- 
ditaments in  which  estates  might  be  holden,  similar  to 
those  already  known  to  be  held  in  other  hereditaments 
of  a  separate  incorporeal  nature ;  and  a  necessity  at 
once  arose  of  a  law  to  determine  the  nature  and  attri- 
butes of  these  estates.     How  such  estates  might  be 
conveyed,  and  how  they  should  descend,  were  questions 
of  great  importance.     The  former  question  was  soon 
settled  by  an  Act  of  Parliament  (m),  which  directed 
recoveries,  fines  and  conveyances  to  be  made  of  tithes 
in  lay  hands,  according  as  had  been  used  for  assurances 
of  lands,  tenements  and  other  hereditaments.   And  the 
analogy  of  the  descent  of  estates  in  other  hereditaments 
was  followed  in  tracing  the  descent  of  estates  of  inherit- 
ance in  tithes.   But  as  tithes,  being  of  a  spiritual  origin, 
are  a  distinct  inheritance  from  the  lands  out  of  which 
they  issue,  they  have  not  been  considered  as  aflfected  by 
any  particular  custom  of  descent,  such  as  that  of  gavel- 
kind or  borough-English,  to  which  the  lands  may  be 
subject,  but  in  all  cases  they  descend  according  to  the 
course  of  the  common  law(70«     From  this  separate 


(i)  stats.  27  Hen.  VIII.  c.  28  ; 
31  Hen.  VIII.  c  33;  32  Hon. 
VIII.  c.  24. 

(it)  27  Hen.  VIII.  c.  28,  s.  2  ; 
31  Hen.  VIII.  c.  13,  ss.  18,  19. 


(t)  SUts.  31  Hen.  VIH  c.  18. 
8.  18  :  82  Hen.  VIII.  c.  7,  s.  1. 

(m)  Stat.  82  Hen.  VIH.  c.  7, 
s.  7. 

{n)  Dot  d.  LuAinffhn,  T.  /^toi- 
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nature  of  the  land  and  tithe,  it  also  follows  that  the  Tithes  exist 
ownership  of  both  by  the  same  person  will  not  have  the  f^m^thT*^ 
effect  of  merging  the  one  in  the  other.     They  exist  as  ^^^^' 
•  distinct  subjects  of  property;  and  a  conveyance  of  the 
land  with  its  appurtenances,  without  mentioning  the 
tithes,  will  leave  the  tithes  in  the  hands  of  the  convey- 
ing party  (o).     The  Acts  which  have  been  passed  for  Commutation 
the  commutation  of  tithes  (p)  affect  tithes  in  the  hands  ^    ^   ^' 
of  laymen,  as  well  as  those  possessed  by  the  clergy. 
Under  these  Acts  a  rent  charge,  varying  with  the  price 
of  com,  has  been  substituted  all  over  the  kingdom  for 
the  inconvenient  system  of  taking  tithes  in  kind ;  and 
these  Acts  contain  provisions  under  which  the  tithes 
or  tithe  rent  charge  may,  by  declaration  duly  made  to  Merger  of 
that  effect,  be  caused  to  merge  or  be  extinguished  in  ^^^^  ^[n^h^ 
the  land,  whenever  both  land  and  tithes  or  rent  charge  land. 
belong  to  the  same  person  (q).     By  the  Tithe  Act, 
1891  (r),  tithe  rent  charge  is  recoverable  only  under  Remedies  for 
an  order  of  the  county  court  of  the  district,  where  the  of  amhe^^ 
lands,  out  of  which  it  issues,  are  situate ;  which  order  rent  charge, 
is  to  be  executed  by  distress  and  entry,  if  the  lands  are 
occupied  by  the  owner,  but  in  any  other  case  by  the 
appointment  of  a  receiver  of  the  profits.     Not  more 
than  two  years'  arrears  can  be  so  recovered  (s).    And 

daf,  2  N.  R.   491 ;   1   Eagle  on  rent  charges  still  do  not  merge 

Tithes,  16.  ipso  facto  on  union  of  the  estate 

{6)  Chapman    v.    Gateombe,   2  in  the  land  charged  and  in  the 

N.  C.  516.  tithes  or  rent  charge:  Shelfoixlon 

(p)  Stats.  6&  7  Will.  IV.  c.  71  ;  Tithes,  292  «.,  3rd.  ed. 
7  Will.  IV.  k  1  Vict.  c.  69  ;  1  &  2  (r)  Stat.  54  Vict.  c.  8,  ss.   2, 

Vict.  c.   64;  2  &  3  Vict.  c.   62;  9.     By  s.   1,   any  contract  made 

3  &  4  Vict.  c.  15  ;  5  Vict.  c.  7  ;  between  an  owner  and   occupier 

5  &  6  Vict.  c.  54  ;  9  &  10  Vict.  of  lands,  after  the  passing  of  this 
c.  73  ;  10  &  11  Vict.  c.  104  ;  14  Act,    lor   payment   of  the   tithe 

6  15  Vict,  c  53 ;  16  &  17  V^ict.  rent  charge  by  the  occupier  shall 
c.  124  ;  21  &  22  Vict.  c.  53  ;  23  be  void.  Tithe  i-ent  charge  was 
&  24  Vict.  c.  S3  ;  36  &  37  Vict.  previously  recoverable  only  by 
fi.  42  :  41  k  42  Vict.  c.  42  ;  48  distress  and  entry  under  stat. 
k  49  Vict.  c.  32 ;  49  &  50  Vict.  6  &  7  Will.  IV.  c.  71,  ss.  67, 
c.  54  ;  60  &  61  Vice  c.  23.  81—85  ;    BaiUi/  v.  JiadJmm,    30 

{q)  Stats.  6&  7  Will.  IV.  c.  71,  Ch.  D.  84  ;  Ludlow  v.  Pike,  1904, 

8.  71 ;  1  &  2  Vict.  c.  64 ;  2  &  3  IK.  B.  531. 
Vict.  c.  62,  8.  1  ;  9  &  10  Vict.  (»)  Stat.  6kl  Will.  IV.  c.  71, 

c.  73,  8. 19.     Tithes  or  tithe  rent  ss.  81,  82. 
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no  one  is  personally  liable  to  the  payment  of  a  tithe 
rent  charge  (0^  Tithe  rent  charges  now  pass  on  the 
owner's  death  to  his  executors  or  administrator  in  like 
manner  as  his  other  real  estate  {u). 

There  are  other  species  of  incorporeal  hereditaments 
which  are  scarcely  worth  particular  notice  in  a  work  so 
elementary  as  the  present,  especially  considering  the 
short  notice  that  has  necessarily  here  been  taken  of  the 

Titles  of  more  important  kinds  of  such  property.     Thus,  titles  of 

honour,  in  themselves  an  important  kind  of  incorporeal 
hereditament,  are  yet,  on  account  of  their  inalienable 
nature,  of  but  little  interest  to  the  conveyancer.    The 

Offices.  same  remark  also  applies  to  offices  or  places  of  business 

and  profit.  No  outline  can  embrace  every  feature. 
Many  subjects,  which  have  here  occupied  but  a  siugle 
paragraph,  are  of  themselves  sufficient  to  fill  a  volume. 
Beference  to  the  different  works  on  the  separate  subjects 
here  treated  of  must  necessarily  be  made  by  those  who 
are  desirous  of  full  and  particular  information. 

(0  Sect.  67  ;  stat.  54  Vict.  c.  8,       109.  131,  137,  188, 187, 202,  213. 
8-  2  (9).  218—221,  241,  282,  286,  811,  344, 

(tt)  Ante,  pp.  29,  67,  74,  84,  86,       878,  424,  428,  484. 
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PA.ET  m. 

OF    COPYHOLDS. 


OuB  present  subject  is  one  pecaliarly  connected  with 
those  olden  times  of  English  history  to  which  we  have 
had  occasion  to  make  so  frequent  reference.  Every- 
thing relating  to  copyholds  reminds  us  of  the  feudal 
manor,  and  the  more  ancient  village  community.  Estates 
in  copyhold  are,  however,  essentially  distinct,  both  in 
their  origin  and  in  their  nature,  from  those  freehold 
estates  which  have  hitherto  occupied  our  attention. 
Copyhold  lands  are  lands  holden  by  copy  of  court  roll ;  Definition  of 
that  is,  the  muniments  of  the  title  to  such  lands  are  ^^^^  ^  *' 
copies  of  the  roll  or  book  in  which  an  account  is  kept  of 
the  proceedings  in  the  Court  of  the  manor  to  which  the 
lands  belong.  For  all  copyhold  lands  belong  to,  and 
are  parcel  of,  some  manor.  An  estate  in  copyholds  is 
not  a  freehold ;  but  in  construction  of  law,  merely  an 
estate  at  the  will  of  the  loi'd  of  the  manor,  at  whose  will 
copyhold  estates  are  expressed  to  be  holden.  Copyholds 
are  also  said  to  be  holden  accoi'diiig  to  the  custom  of  the 
manor  to  which  they  belong,  for  custom  is  the  life  of 
copyholds  (a). 

Copyhold  tenure  grew  out  of  tenure  in  villenage,  as  Origin  of 
has  been  previously  stated  (6).    The  early  history  of  <»Pyhoidfl- 
tenure  in  villenage  is  lost  in  the  obscurity  which  covers 
English  institutions  of  early  times  after  the  settlement  of 
the  invaders  from  Germany  (c) .    ViUenagium,  however,    mienagium. 

(a)  Co.  Cop.  8.  32,  Tr.  p.  58.  (c)  See  1  Stubbs,  Const.  Hist. 

(6)  AnU,  pp.  27,  41.  Chap.  V. 
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of  which  the  word  viUenage  is  an  adaptation,  means 
either  the  tenure  or  the  condition  of  a  villanu8(d). 
And   the   word  viUanus,   as  originally  used,  merely 
denoted  a  member  of  a  i-Ula,  town  or  village;  a  towns- 
man or  villager,  in  fact  (e).    Now  the  cultivation  of  land 
upon  the  common  or  open-field  system  of  husbandry  by 
the  members  of  a  village  community  was  a  feature  of 
English  life,  which  only  disappeared  within  the  first 
half  of  the  last  century  (/).     But  to  trace  the  origin  of 
this  common-field  system  of  cultivation  we  are  carried 
back  to  the  earliest  stages  in  the  history  of  the  occu- 
pation of  land.     A  common  field  in  its  last  stage  of 
development  may  be  shortly  described  as  a  large  open 
field  of  arable  land,  divided  into  long  strips  which  were 
held  in  severalty  (^)  by  different  owners.     The  field 
was  cultivated  in  a  rotation  of  crops  determined  by 
the  rules  of  the  community,  which  were  founded  on 
immemorial  custom.     The  strips  were  not  inclosed. 
And  when  the  field  lay  fallow,  each  owner  of  a  strip  of 
land  might  put  his  cattle  in  to  range  over  the  whole 
field,  in  virtue  of  his  right  of  common  over  the  other 
strips  {h) .  The  earliest  form  of  common-field  husbandry 
seems  to  have  been  the  common  ploughing  of  waste 
land  temporarily  occupied  by  a  tribal  community,  whose 
mode  of  life  was  pastoral  rather  than  agricultural,  and 
whose  habits  were  migratory.     The  cultivation  of  land 
by  a  village  community  argues  a  permanent  settlement 
upon  the  soil,  and  appears  to  belong  to  a  later  stage  of 
social  development  (t).  In  our  own  island  we  find  traces 


(d)  In  Glanville  Oil>-  5)  viUe- 
imgiuin  is  used  to  denote  the 
condition  of  u  bondman  {^uUivus) ; 
Bracton  uses  villenagium  in  the 
same  sense  (fo.  6  b),  but  also 
uses  it  to  denote  a  holding  in 
viUenage,  meaning  either  the 
tenure  or  the  land  held  (see  fo. 
7,  26,  208  b). 

(c)  See  Du  Cange,  Glossarium, 
sub  verb.  ;  Co.  Litt.  6  b ;  a^tte, 
p.  40  k  n.  (y). 


(/)  See  WiUiams  on  Com- 
mons, 84 — 102  ;  Seebohm,  £ug- 
lish  Vill.  Comm.  Chap.  I.  sect.  4 ; 
anle^  p.  62. 

{g)  Ante  J  p.  140. 

(A)  See  anU,  pp.  41,  412; 
Williams  on  Commons,  67;  See- 
bohm, Cliap.  I.  sects.  1—3; 
Vinogmdott',  ViU.  in  Eng.  Essay 
II.  Cliap.  I. 

(t)  Seebohm,  pp.  369,  370. 
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of  the  tribal  system  of  cultivation  remainingin  Wales  till 
after  the  Norman  Conquest  {k) .  In  England,  however, 
the  prevailing  form  of  common-field  cultivation  seems  to 
be  the  result  of  a  system  in  which  the  cultivators  owned 
their  strips  each  independently  of  the  others  rather 
than  of  any  tribal  or  communal  ownership  of  land(i). 
But  the  history  of  English  village  communities  and  of 
the  Tnaneria  or  manors,  which  we  find  established  in 
England  under  the  last  Saxon  kings,  and  which  over  a 
large  part  of  the  country  were  usually  coincident  with 
vill8(m),  is  too  obscure  to  be  discussed  in  the  pages  of 
an  elementary  law  book.  We  shall  therefore  take  up 
tenure  in  villenage  in  the  form  which  it  had  assumed  Tenure  in 
after  centuries  of  agriculture  at  the  time  of  the  Norman  ^^  ^nage. 
Conquest.  As  we  have  seen  (yi),  the  Domesday  survey 
discloses  a  land  covered  with  agricultural  estates,  each 
a8  a  rule  belonging  to  some  freeholder,  and  cultivated 
m  common  fields  by  the  viUani,  the  inhabitants  of  the 
riUa  or  maneriiim{o).  As  regards  personal  status,  the 
t'iUanusol  the  time  of  the  Conquest  appears  to  have  been 
a  free  man(|>);  but  the  conditions  on  which  he  held 
his  land  bound  him  to  labour  on  his  lord's  demesne (g). 
His  holding,  it  will  be  remembered,  consisted  of  a  house 
and  a  certain  numberof  strips  of  land  scattered  through- 
out the  common  fields  of  thevill(r).     He  possessed 


{k)  Seebohm,  Chap.  VI.  on  the  oaths  "  vicecomitis  seine 

CO  Maitland,  Domesiiay  Book  et  oinniuni    baronum    et   eorum 

and    Beyond,    337,    338,    346 —  francigeuanim  et  totius  centuri- 

351.  atus,    presbyteri,     ])rsepositi,   sex 

(m)  AnUy  p.  40  &  n.  (x),  villani    uniuscuj usque    villa  ;  " 

(»)  AnU,  p.  40.  Domesday,    iii.  497  ;    Seebohm, 

(o)  See  SeeWini,  Chap.  III.  p.  83 ;  Stubbs,   Select  Charters, 

[p)  Ante,    p.     44 ;    Co.     Litt.  p.  86. 
5  b  ;  Kcmble,  Saxons  in  England,  {q)  Ante,  pp.  42,  50,  k  n.  (r). 

Vol.    I.    pp.   215,    328  ;  Stubbs,  (r)  The  holding  of  a   mUanm 

Const.  Hist.  §§  37,  132,  Vol.  I.  is  veiy  generally  found  to  be  a 

pp.   78,  426,  2nd  ed. ;  Seebohm,  virgate  or  half  a  vii-gate  of  land. 

pp.127,   165;  Vinogradoff,  Vill.  The  Latin  word  w<^^a*  (a  bundle    *    Virgata, 

in  Eng.  64—69,  135,  188 — 190,  of  rods)  is  used  to  translate  the 

218,889.     Note  that  the /Ti^Mi-  Saxon  term  yarrfte7icf.t  A  virgate    t   Yardland. 

tUto  Mienns  (aui"vey  of  the  lands  or  yanlland   varied    in    extent ; 

of  the  monks  of  Ely)  was  taken  but,  on  an  average,  it  appeal's  to 
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this  land  as  the  tenant  of  the  owner  of  the  estate,  upon 
the  condition  of  performing  the  services  due  in  respect 
of  his  holding.  These  services  were  apparently  deter- 
mined by  local  custom.  They  seem  generally  to  have 
included  certain  payments  in  money  and  in  kind ;  but  the 
tillantis  also  had  to  work  for  his  landlord.  He  had  to 
plough  his  landlord's  demesne  land,  and  to  sow  and 
reap  and  to  mow  thereon,  according  to  the  time  of  year 
and  sometimes  he  had  to  do  other  work,  as  he  was  bid. 
But  the  amount  of  work  which  could  be  required  from 
a  viUaniLs  was  regulated  by  custom,  and  seems  to  have 
varied  a  good  deal  in  different  places  (s).  Custom,  it  is 
thought,  must  also  have  controlled  the  transmission  of 
the  holding  on  the  tenant's  death  (f). 

Between  the  eleventh  and  thirteenth  centuries  a 
change  appears  to  have  taken  place  in  the  constitution 
of  the  inanermm,  and  the  legal  position  of  its  inhabi- 
tants. As  we  have  seen  (u),  the  condition  of  the  mass 
of  the  peasantry  was  depressed  as  a  result  of  the  con- 
quest ;  and  it  appears  that  increased  labour  services 
were  exacted  from  them  by  their  Norman  landlords  {x). 
Then,  when  it  became  important  to  determine  what 
landholders  should  have  their  possession  protected  by 
the  special  remedy  given  in  the  King's  Court  (y),  all 
the  old  English  forms  of  landholding  were  submitted  to 
the  classifying  action  of  a  general  judge-made  law.  Thus 
the  possession  of  the  free  sokemen,  whose  services  were 
definite  in  kind  and  lighter  than  those  of  ordinary 
villagers,  was  allowed  to  be  their  own.  So  that  socage 
came  to  be  a  species  of  freehold  tenure,  including  all 


have  comprised  thirty  ficres,  i.e., 
ten  scattered  acre-stripe  in  each 
of  the  three  common  lielda  of 
the  vill ;  see  Seebohm,  Chap.  II. 
ss.  2 — 4 ;  Yiuogradoff,  Villen- 
age, 148—239 ;  Maitland,  Domes- 
day Book  and  Beyond,  385. 

(»)  See  ante,   p.    42   k  n.  {e) ; 
Seebohni,   Chap.   II.   sa.    5 — 12  ; 


Chap.  v.  ss.  2,  4,  6,  7 ;  Vinogra- 
doff,  Villenage,  np.  297—800. 

(t)  See  Seebonm,  pp.  76,  77, 
176,  177  ;  a>iU,  pp.  19.  20,  n.  (c). 

(u)  Ante,  p.  44. 

Ix)  Maitland,  Domesday  Book 
and  Beyond,  61—65. 

(y)  Ante,  pp.  15,  44. 


OF  COPYHOLDS. 


443 


who  held  by  certain  but  not  military  service  {z).  But 
the  services  incumbent  on  the  ordinary  villanm,  which 
were  partly  indefinite  in  kind  and  greater  in  quantity, 
were  held  td  be  servile  (a) ;  and  he  was  not  allowed  to 
claim  in  the  King's  Court  the  possession  of  his  holding 
as  his  own  (b).  Tenure  in  villenage  was  thus  placed 
outside  the  pale  of  property  protected  by  law.  By  the 
middle  of  the  thirteenth  century,  the  vtaneritun  of 
Domesday  has  become  a  feudal  manor,  of  which  the 
most  important  tenants  are  the  freeholders  in  knight's 
service  or  socage  (c) ;  while  the  position  of  the  villani  is 
not  only  degraded  by  denial  of  protection  in  the  King's 
Court,  but  further  complicated  with  questions  of  personal 
st4itaB.  The  law  of  the  thirteenth  century  is  stated  by 
Bracton.  In  his  treatise,  tenure  in  villenage,  with  its  Bracton's 
labour  services,  is  contrasted  with  free  tenure  by  military  tenure  in 
service  or  in  socage  ;  and  it  appears  that  the  tenant  in  ^i^^enage. 
villenage  may  be  either  a  free  man  or  a  bondman  {d). 
The  meaning  of  the  word  villamut  has  also  been  modified ; 
and  it  is  used  to  denote  either  a  tenant  in  villenage 
(whether  bond  or  free),  or  one  who  is  in  personal  con- 
dition a  bondman  (e).    Bracton  (/)  describes  tenure  in 


(2)  Ante,  pp.  49—51. 

(a)  A7ite,  p.  44  ;  Vinogi-adoff, 
Villenage,  81—83,  21fi,  216; 
P.  &  M.  Hist.  £iig.  Law,  i.  337  sq. 

(b)  AiUe,iip,  17&1I.  (p\  44. 

(c)  AtUe,  pp.  42,  43,  61.  It  is 
not  clear  how  this  change  took 
place.  No  doubt  it  resulted 
partly  from  grants  of  land  out 
of  the  lord's  demesne  to  be  held 
freely,  partly  too  from  the  en- 
franchisement (or  grant  to  be 
held  freely)  of  land  lormerly  held 
in  villenage.  Profe!<sor  Vino- 
gradoif  shows,  however,  that 
there  are  instances  ot  thirteenth 
century  freeholds,  of  which  the 
origin  cannoc  well  be  attributed 
either  to  grant  or  enft-auchise- 
ment.  These,  he  suggests,  can- 
not be  explained  except  as  free 
land,  which   was   originally    an 


integral  part  of  the  land  tilled 
by  the  village.  See  Vinogradoff, 
Villenage,  Essay  II.  Chap.  IV.  ; 
Hco  also  pp.  12\  sq.  ;  Bract,  fo.  7, 
26  a,  209  a ;  Britt.  liv.  3,  chap.  2, 
§§  7,  8;  Stat.  Exte^ita  Maiieriiy 
Statutes  of  the  Kealm,  i.  242 ; 
Seebohm,  Chap.  III.  s.  8  ;  Cartu- 
lary of  Ramsey  Abbey  (Rolls  ed.), 
i.  286,  287,  297,  334,  370,  440 
(instances  of  enfranchisement). 

{d)  Bract,  fo.  207  a,  208  b. 
As  to  the  unfree,  see  P.  &  M. 
Hist.  Eng.  Law,  i.  895  sq, 

(e)  See  Bract,  fo.  208  b,  where 
he  also  uses  the  "wot^  servus  in 
speaking  of  tlie  personal  Btaixui 
of  a  bondman ;  see  also  fo.  4  h, 
6b;  Co.  Litt.  5  b.  In  Glanville 
(lib.  5)  a  bondman  is  called 
nativua. 

(f)  Fo.  7,  26,  208  b. 
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Merchetnm, 


Privileged 
villenage. 


Villanum 
tocagiuM, 


villenage  as  being  either  absolate  (piirmn)  or  privileged. 
The  tenant  in  absolate  villenage  holds  by  uncertain  and 
unlimited  services ;  he  has  to  do  what  he  is  bid,  may 
be  taxed  at  the  will  of  the  lord,  and  has  to  pay  the 
inerchetumy  or  fine   for    the  privilege  of  giving  his 
daughter  in  marriage.     The  burthen  of  the  nierclietmi 
is  incident  to  the  status  of  a  bondman  only,  and  not  to 
that  of  a  free  man.     But  a  free  man  may  hold  land  in 
absolute  villenage ;  and  in  such  a  case  he  must  perform 
the  services,  if  he  wish  to  continue  in  the  occupation  of 
his  holding.    And  if  a  free  man  paid  the  inerchetumy  he 
would  pay  it  as  an  incident  of  his  tenure,  and  not  of  his 
status  (g).    Privileged  villenage  is  to  hold  land  under  an 
agreement  with  the  lord  at  fixed  services  of  a  servile 
nature,  which  are  determined  by  the  agreement.  Either 
a  free  man  or  a  bondman  can  hold  in  this  way.    Tenanl; 
in  villenage  holds  possession  in  the  name  and  at  the  will 
of  his  lord,  who  is  seised  of  land  held  of  him  in  villenage 
in  his  demesne  (h).    If  a  tenant  in  villenage  be  ejected 
by  any  other  than  his  landlord,  the  King's  Court  does 
not  recognize  that  he  has  any  right  of  his  own  to  recover 
possession  of  his  holding  (t).     If  a  tenant  in  absolate 
villenage  be  ejected  by  his  landlord,  the  law,  regarding 
him  strictly  as  tenant  at  his  lord's  will,  does  not  recog- 
nize that  he  has  any  right  to  recover  possession.    Still, 
a  free  man  holding  in  absolute  villenage  ought  not  to  be 
ejected,  whilst  he  performs  the  customary  services.    A 
tenant  in  privileged  villenage  of  the  kind  above  men- 
tioned acquires  by  ;the  agreement  a  right  to  sue  his  lord 
personally,  in  virtue  of  which  he  may  possibly  recover 
possession,  if  ousted  by  the  lord  {k).     Another  kind  of 
privileged   villenage    is    the    tenure   called  villanum 


ig)  Bi-flct.  fo.  199  b,  200  a ;  see 
antef  p.  16  &  ii.  (i). 

Qi)  Bract,  fo.  263  a;  ante, 
p.  36,  n.  (c). 

(t)  Bract,  fo.  7  a,  26  b,  168  a, 
190,  197  b,  207  a,  208  b,  210  b, 


273  b. 

W  Bract,  fo.  24  b,  26  b,  168)), 
190,  199  b,  200  a,  208  b,  209  a. 
See  Vinogradoff,  ViUenage,  70— 
74,  77—81. 
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socagimn,  which  is  the  tenure  of  those  who  hold 
land  of  manors  in  the  ancient  demesne  of  the 
Crown  (/)  by  fixed  services  of  a  servile  nature.  Such 
tenants  cannot  be  ejected,  so  long  as  they  perform  their 
services ;  nor  can  they  be  compelled  to  remain  in  the 
occupation  of  their  holdings,  and  therefore  they  are 
called  free.  But  their  possession  is  not  protected  in 
the  King's  Court,  but  only  by  a  special  royal  writ  in 
the  manorial  court.  And  they  cannot  alien  their  tene- 
ments by  gift  (m)y  or  transfer  them  to  others,  any  more 
than  bondmen  can ;  and  therefore  if  their  holdings  are 
to  be  transferred,  they  surrender  them  to  the  lord  or  his 
steward,  who  delivers  them  to  others  to  hold  in  villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favour-  temint  in 
able  position  than  was  accorded  to  him  by  King's  Court  villenage  in 
law.     In  everyday  life  the  will  of  the  lord  was,  as  a  rule,  century. 
controlled  by  custom.    And  what  is  more,  the  humblest 
villager  had  some  security  against  the  invasion  of  his 
customary  rights  in  the  manorial  court,  of  which  the 
findings  were  originally  those  of  the  whole  body  of 
villagers,  whether  bond  or  free  (n).     Thus  the  services 
required  of  the  tenant  in  villenage  were  those  accus- 
tomed to  be  rendered  in  respect  of  his  holding ;  and 
these  were  described,  with  extreme  minuteness,  in  the 
manorial  extents  or  surveys,  which  were  drawn  up  for 
the  guidance  of  the  lord,  but  on  the  evidence  of  the 
villagers  themselves  (o).    The  possession  of  a  tenant 
in  villenage  appears  to  have  been  protected  in  the 
manorial  court  against  all  persons  other  than  the 
lord  ip).    And  in  many  cases  the  lords  submitted  to 

(l)  Ante,  p.  60.  Chap.  V. ;    Selden    Society,   iv. 

(m)  See  anU,  p.  145.  110;  P.  &  M.  Hist.  Eng.  Law,  i. 

(n)  Maitland,   Select  Pleas  in  580—582. 

Manorial  Courts  (Selden  Society,  (o)  Vinogradoff,  Villenage,  212 

vol.  ii),  Introd.  Ix.  sq.,  163,  164 ;  —215,  278,  297—300,  365. 

Vinogradoff,  Villenage,  Essay  II.  (p)  Ante^  p.  17,  n.  (p). 
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such  dealings  with  lands  holden  of  them  in  villenage 
as  showed  or  founded  a  custom  of  hereditary  suecessiou 
to  the  tenancy,  or  alienation  by  the  tenant  (q). 


Growth  of  tlie 
law  of  copy- 
hold tenure. 


Court  rolls. 


The  law  of  copyhold  tenure  seems  to  have  grown  up 
as  the  customs,  which  regulated  the  holding  of  land  in 
villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents 
was  doubtless  one  of  the  chief  causes  of  the  change 
from  tenure  in  villenage  to  copyhold  tenure ;  and  this 
commutation  appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (r).  The 
tenure  came  to  be  called  copyhold,  because  the 
tenants  had  no  other  evidence  of  title,  save  copies  of 
the  Court  rolls  (s).  For  the  customs  relating  to  the 
holdings  of  the  tenants  in  villenage  were  proved  by  the 
entries  made  in  the  rolls,  which  formed  the  records  of 
the  proceedings  of  the  manorial  court  (t) .  These  records 
are  the  Court  rolls,  which  alone  can  furnish  evidence  of 
the  custom,  by  virtue  of  which  the  copyholder  claims 
his  estate  ;  and  copies  of  the  entries  made  therein  were 
given  to  the  tenants  and  kept  by  them  as  muniments  of 
title  (u) .  Originally,  as  we  have  seen,  the  whole  village 
community  was  represented  in  one  manorial  court  (x). 
But  according  to  later  law(y),  the  Court  Baron  of  a 
manor,  in  which   the  freeholders  were  suitors  and 


(q)  Vinogradoff,  Villenage,  166 
—167,  172 ;  Rot.  Hund.  ii.  403, 
669,  768,  770,  771  ;  RamRey  Car- 
tulary (Rolls  Series),  i.  872,  411, 
416,  432,  477. 

(r)  Vinogi-adoff,  Villenage,  139, 
167—172,  178—188,  216,  306— 
310. 

(«)  Litt.  8.  75. 

(0  Sfee  Seebohm*8  account  of 
the  Court  Rolls  of  the  Manor  of 


\Yind8low  during  the  reign  of 
Edward  III.,  Eng.  Vill.  Com- 
niunity,  pp.  20 — 82 ;  Vinogradoff, 
Villenage,  173,  374;  Selden 
Society,  iv.  112. 

(it)  Co.  Litt.  58  a. 

(ar)  A)Ue,  p.  445. 

(y)  Co.  Litt.  58  a;  2  Wat 
Cop.  4,  5;  1  Scriv.  Cop.  5,  6, 
8i-d  ed. 
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judges  (2r),  is  distinguished  from  the  Court  held  for 
the   customary  tenants  ;    the  latter  being  called  a 
Customary  Court,  and  the  lord  only,  or  his  steward,  Customary 
being  judge  therem. 


Court. 


Littleton,  who  wrote  in  the  reign  of  Edward  IV.,  LitUeton's 
describes  (a)  tenant  by  copy  of  Court  roll  as  holding  copyhold 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  the  tenure  and 

^    '  .       .  viUenage. 

lord,  according  to  the  custom  of  the  manor,  in  virtue  of 
an  immemorial  custom  within  that  manor,  that  lands 
should  be  so  held.  He  shows  how  such  tenants  may  have 
estates  of  inheritance  by  the  custom,  though  they  have 
no  freehold  at  common  law  (b) ;  and  describes  the  manner 
in  which  it  is  customary  for  them  to  alienate  their 
holdings  (c).  Littleton,  however,  also  mentions  (d) 
tenure  in  villenage  as  being  most  properly  when  a  villein 
holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain  lands 
according  to  the  custom  of  the  manor,  or  otherwise,  at 
the  will  of  the  lord,  and  to  do  to  his  lord  villein  service, 
as  to  carry  out  the  dung  of  his  lord  and  spread  it  on  the 
lord's  land,  and  such  like.  And  he  says  that  some  free 
men  hold  their  tenements  according  to  the  custom  of 
certain  manors  by  such  services ;  and  their  tenure  is 
also  called  tenure  in  villenage,  and  yet  they  are  not 
villeins ;  for  no  land  holden  in  villenage,  or  villein  land, 
nor  any  custom  arising  out  of  the  land,  shall  ever  make 
a  free  man  villein.  It  appears  from  this  passage,  that 
in  Littleton's  time  the  word  viUamts  or  villein  had  almost 
entirely  lost  its  old  meaning  (^),  and  was  generally  used 
to  signify  a  bondman  (/).    It  may  also  be  inferred  from 


(z)  Ante,  pp.  45,  48.  regardant    were    annexed    to    a 

(a)  Sect.  73.  manor,  and  were  passed  by  a  con- 

(6)  Sects.  76,  77,  81,  82.  veyance  thereof;  for  the  transfer 

{c)  Sects.  74,  78,  79.  of'  villeins  in  gross  a  deed  was 

(rf)  Sect.  172.  always  required.     It  may  be  in- 

(5)  See  arUe,  pp.  440,  143.  teresting  to  the  student  of  analy- 

(/)  Littleton  (sects.  181 — 183)  tical  jurisprudence  to  note  that 

describes  villeins  as  being  either  a  villein  was  a  purely  incorporeal    Villeins  re- 

regcu-darU  or  in  gross.    Villeins  hereditament ;    see    Litt.    sects,    gardant  or  in 

groBB. 


448 


OF  COPYHOLDS. 


Littleton's  treatise  that,  in  his  time,  copyhold  tenure 
had  partially,  but  not  altogether,  superseded  tenure  in 
villenage.  With  the  extinction  of  personal  bondage 
after  Littleton's  day(//),  the  term  tenure  in  villenage 
seems  to  have  become  obsolete ;  and  the  tenure  itself 
has  survived  only  in  the  form  of  copyhold  tenure. 


Copyhold 
estates. 


Copyholds  of 
inheritance. 


The  estates  for  which  land  may  be  holden  in  copy- 
hold tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  doubtless  of  great  antiquity  (/i). 
In  these  matters  the  law  is  now  determined  by  the 
custom  of  each  particular  manor.  In  those  manors,  in 
which  it  was  the  custom  that  the  heir  of  a  tenant  in 
villenage  should  be  admitted  to  succeed  to  his  ancestor's 
holdings,  the  interest  of  the  copyholders  developed  into 
customary  estates  of  inheritance  analogous  to  freehold 
estates.  Such  estates  descend,  not  to  the  heirs  at 
common  law,  but  to  the  customary  heirs  (t) ;  that  is,  to 
those  relations  of  a  deceased  tenant,  who  by  the  custom 
of  the  manor  have  from  time  immemorial  been  admitted 
to  succeed  to  his  holding  as  his  heirs.  Sometimes  the 
customary  course  of  descent  is  analogous  to  the  course 
of  descent  prescribed  by  law  in  the  case  of  freeholds. 
But  in  many  cases  quite  a  different  course  of  descent  is 
prescribed  by  the  custom  of  the  manor  (fc).  The  memory 
of  the  time  when  the  tenant's  heir  was  admitted  to 
succeed  by  virtue  of  a  custom  only,  and  not  as  of  right, 
is  preserved  by  the  fine,  which  the  lord  is  generally 
entitled  to  exact  on  the  heir's  admission.    And  the  form 


175,  181—185 ;  Co.  Litt.  121  b ; 
P.  &  M.  Hist.  Emg.  Law,  ii.  145, 
146 ;  ante,  p.  410. 

(g)  See  3  Hallam,  Midd.  Aees, 
271 ;  Smyth,  De  Republica 
Anglorum,  107,  108,  ed.  1583; 
Doctor  k  Student,  Dial.  II.  Chap. 
XVIII. 

(A)  See  FoUock,   Land    Laws. 


App.  C. ;  Elton,  Griffins  of  Eng- 
lish History,  Chap.  VIII. ;  Elton, 
Custom  and  Tenant  Right,  App. 
D. 

(*)  Doe  d.  Garrod  t.  Qarrod, 
2  B.  &  Ad.  87. 

(it)  See  2  Wat.  Cop.  App.  III., 
4th  ed. ;  Be  SmaH,  18  Ch.  D. 
165. 
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of  transfer  by  favour  of  the  lord  is  also  preserved  in  the 
mode  of  alienation  of  such  estates ;  for  the  copyholder 
cannot  convey  his  estate  directly  to  another,  but  must 
surrender  his  holding  to  his  lord,  who  will  then  admit 
the  alienee  to  be  his  tenant  at  the  customary  services 
on  payment  of  the  customary  fine(Z). 

In  the  Midland  and  South-Eastern  counties  the  pre-  Copyholds  for 
vailing  customs  have  admitted  of  copyhold  estates  of  ^^^®*'  ^• 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of  the 
country  (in),  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
he  may,  by  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  the 
lives  or  the  term  on  payment  of  a  certain  fine :  but 
otherwise  he  will  have  no  right  of  renewal  (;i). 

It  was  long  before  the  estates  of  copyholders  were  Progress  of 
secured  to  them  by  clearly  defined  rights,  which  could  ^^^^^Jf®^^^"  . 
be  enforced  in  the  King's  Courts  (o),  instead  of  by  holders' 
custom.     In  the  reign  of  Edward  III.  a  case  occurred  "^  ^' 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 
Court  roll  was  adjudged  lawful,  because  the  tenant  did 
not  do  his  services,  by  which  he  broke  the  custom  of  the 
manor  (/>).     This  seems  to  show  that  the  lord  could  not, 
at  that  time,  have  ejected  his  tenant  without  cause  (q). 
In  the  reign  of  Henry  VI.  it  was  said  that  a  tenant  by 
copy  of  Court  roll  should  have  a  remedy  in  Chancery 


(/)  Litt.  8.  74 ;  see Vinogradoff,  App.   III.;    Elton,  Custom  and 

Villenage  in  England,  371  sq.  Tenant  Right,  pp.  31,  82,  63—72, 

(tw)  Chiefly  in    the    West    of  and  App.  C. 

England.  [o)  Ante,  p.  9  &  n.  (c). 

(»)  See  1  Scriv.  Cop.  422—427,  (p)  Y.   B.   42  Edw.   III.   25, 

3rd  ed. ;  "Wat.  Cop.  4th  ed.  Vol.  I.  pi.  9. 

pp.  62,  n.,  71.  n.,  122,  n.,  372—  (q)  4  Rep.  21  b. 
a74;   Vol.   II.    p.   214,   n.,   and 

w,R.p.  29 
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ajijainst  his  lord  who  ousted  him(r).  And  in  the  reign 
of  Edward  IV.  the  right  of  the  copyliolder  to  enjoy  his 
customary  estate,  as  against  his  lord,  was  struggling 
into  definite  recognition  at  law.  For  Littleton  says  that 
the  lord  cannot  break  the  custom,  by  which  the  copy- 
hold tenant  enjoys  his  estate  (s),  and  may  in  some  case 
be  barred  by  the  custom  in  an  action  of  trespass  against 
him(0-  While  other  judges  suggested  that  a  copy- 
liolder might  have  an  action  of  trespass  against  a  lord 
who  unjustly  deprived  him  of  possession («).  These 
opinions  ultimately  prevailed  (x) . 

As  against  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  been  earlier  secured  to  him, 
as  of  right.  But  he  was  not  protected  by  the  King's 
writ,  for  he  could  only  assert  his  rights  in  the  lord's 
Court  by  proceedings  in  the  nature  of  real  actions 
according  to  the  custom  of  the  manor  (y).  And  he 
could  not  appeal  from  the  judgment  of  the  lord  to  the 
King's  Courts  of  law;  but  his  only  remedy  against 
the  false  judgment  of  the  lord  was  in  the  nature  of  a 
petition  in  Chancery  (^).  Copyholders'  rights  were 
finally  secured  in  the  reign  of  Elizabeth,  when  it  was 
decided  (a)  that  a  copyholder  might  recover  posses- 
sion of  his  holding,  from  his  lord  as  well  as  from  a 
stranger,  in  an  action  of  ejectment,  which  he  could 
bring  at  common  law.     For  this  action  was  in  form 


(r)  Fitz.  Abr.  SubixPiia,  pi.  21  ;  Litt.  s.  76  ;  1  Scriv.  Ccp.  562  «}. 

Andrews  v.  Jlulse,  4  K.  &  J.  392.  3ril  ed. 

{s)  Litt.   88.  77  (of  which  the  {z)  See    Fitz.   Abr.   %ibi  mp  ; 

latter  half  is  of  doubtful  autheii-  Y.  B.  14  Hen.  IV.  34,   pi.  51: 

tiidty),  82— 84,  137.  4   Rep.   80   b;    PaUesJinTs  c(uk, 

(t)  Sect.  82.  4  Viu.  Abr.  385  ;    Jidicardi  aw, 

{u)  Y.  H.  7  Edw.  IV.  18,  pi.  16;  Lane,  ft8 ;  Agh  v.  Royky  1  Veni. 

*2\  Edw.  IV.  80,  pi.  27.  367 ;  Co.  Litt.  60  a :  1  Sciiv.  Coi.. 

(x)  Co.  Cop.  8.  9 ;  IJac.  Uses,  20.  582,  3rd  ed. 

ly)  See  anitf,  p.  445;  13  Ric.  II.  (a)  Mdwich   v.  Luter^  4  Kep. 

I'itz.  Abr.  Faux  Judgment,  pi.  7;  26  a;   see  1  Scriv.  Cop.  558*?. 

Y.  B.  2  Hen.  IV.  12,  pi.  49;    1  3rd  ed. 
Hen.  V.  11,  pi.  24;  4  Rep.  21  b; 
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founded  upon  a  lease  for  a  year  made  by  the  copy- 
holder, which  was  good  at  common  law,  and  the 
ejectment  of  the  lessee  after  entry  (6). 

Copyhold  estates  thus  acquired  the  essential  quality 
of  ownership ;  and,  as  we  have  seen,  are  now  included 
in  what  is  called  real  property,  as  well  as  freeholds  (c). 

(6)  AnU,  p.  64,  n.  {g),  (c)  AnU,  p.  28. 
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CHAPTER  I. 


OF   ESTATES   IN   COPYHOLDS. 


Estates  in 
copyholds. 

An  estate 
at  will. 


The  lortl  is 
actually 
seised  of  all 


With  regard  to  the  estates  which  may  be  holden  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can 
have  but  one  estate  ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  law,  being  determinable 
at  the  will  of  either  party.  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are 
still  expressly  stated,  in  the  Court  rolls  of  manors,  to 
be  holden  at  the  \^ill  of  the  lord  (a)  ;  and,  more  than 
this,  estates  in  copyholds  are  still  liable  to  some  of 
the  incidents  of  a  mere  estate  at  will.  We  have  seen 
that  in  the  thirteenth  century  the  occupants  of  land 
in  villenage,  however  much  they  may  have  been  pro- 
tected from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  of  the  King's  Court  as  mere  tenants 
at  the  will  of  the  freeholder  of  a  manor,  having  na 
independent  right  of  their  own  to  the  possession  of 
their  holdings  ;  and  farther  that  it  was  considered  that 
the  lord  was  seised  in  his  demesne  of  all  land  occupied 
by  his  tenants  in  villenage  (&).  In  other  words,  the 
lands  held  by  such  tenants,  who  afterwards  came  to  be 
called  copyholders,  still  remained  part  and  parcel  of  the 
lord's  manor ;  and  the  freehold  of  these  lands  still  con- 
tinued vested  in  the  lord.  And  this  is  the  case  at  the 
present  day  with  regard  to  all  copyholds.  The  lord  of 
the  manor  is  actually  seised  of  all  the  lands  in  the 


(a)  1   Watk.   Cop.    44,  45  ;    1 
Scriv.  Cop.  605. 


{b)  Ante,  p.  444. 
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possession  of  his  copyhold  tenants  (c).     He  has  not  a  the  copyhold 
mere  incorporeal  seignory  over  these  as  he  has  over  his  manon     ^ 
freehold  tenants,  or  those  who  hold  of  him  lands,  once 
part  of  the  manor,  but  which  were  anciently  granted  to 
be  held  for  estates  in  fee  simple  by  free  tenure  (d).   Of 
all  the  copyholds  he  is  the  feudal  possessor  ;  and  the 
seisin  he  thus  has  is  not  without  its  substantial  advan- 
tages.   The  lord  having  a  legal  estate  in  fee  simple  in 
the  copyhold  lands,  possesses  all  the  rights  incident  to 
such  an  estate  (c),  controlled  only  by  the  custom  of  the 
manor,  which  is  now  the  tenant's  safeguard.  Thus  he  The  lord  has  a 
X)0S8e8ses  a  right  to  all  mines  and  viineraU  under  the  ^nd  timbeT^ 
lands  (/),  and  also  to  all  ti?nher  growing  on  the  surface, 
even  though  planted  by  the  tenant  (^).     These  rights, 
however,  are  somewhat  interfered  with  by  the  rights 
which  custom  has  given  to  the  copyhold  tenants ;  for 
the  lord  cannot  come  upon  the  lands  to  open  his  mines, 
or  to  cut  his  timber,  without  the  copyholder's  leave. 
And  hence  it  is  that  timber  is  so  seldom  to  be  seen 
upon  lands  subject  to  copyhold  tenure  (h).    Again,  if  a 
copyholder  should  grant  a  lease  of  his  copyhold  lands,  Lease  of 
beyond  the  term  of  a  year,  without  his  lord's  consent,  ^py^^^^^- 
such  a  lease  would  be  a  cause  of  forfeiture  to  the  lord, 
unless  it  were  authorized  by  a  special  custom  of  the 
manor  (i).     For  such  an  act  would  be  imposing  on  the 
lord  a  tenant  of  his  own  lands,  without  the  authority  of 
custom;  and  custom  alone  is  the  life  of  all  copyhold 
assurances  (k).     So  a  copyholder  must  not  commit  any 

(c)  Watk.    Descents,    51   (69,  on  free  land."    It  is  certain  that 

4th  ed.)*  ill  Sussex  and  in  other  parts  of 

{d)  Ante,  p.  411.  England  the  boundaries  of  coj)y- 

(c)  AnU,  p.  64.  liolds  may  be  traced  by  the  entire 

(/)  iWalk.  Cop.  333;  IScriv.  absence  of  trees  on  one  side  of  a 

Co]i.    25,    508.    See    Bowser    v.  line,  and  their  luxuriant  growth. 

Maclean,  2  De  G.  F.  &  J.  415  ;  on  the  otlier ;  Srd  Rep.  of  Real 

EardUy  v.    Granville^  3  Ch.  D.  Proi)ei'tv  Commissioners,  p.  15. 

«26.  (i)  1  Watk.  Cop.  327  ;  1  Scriv. 

0/)  1  Watk.  Cop.  332  ;  1  Sciiv.  Cop.  544  ;   Doe  d.  Robinson   v. 

Oui>.  499.  Bousfield,  6  Q.  6.  492. 

[h)  There  is  a  common  proverb,  (Jc)  By  the  licence  of  Lis  loi*d 

**  The  oak  scorns  to  grow  except  a  copyholder  may  grant  a  lease 
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Waste.  waste  either  voluntary,  by  opening  mines,  cutting  down 

timber  or  pulling  down  buildings,  or  permissive,  by 
neglecting  to  repair.  For  the  land,  with  all  that  is 
under  it  or  on  it,  belongs  to  the  lord  :  the  tenant  has 
nothing  but  a  customary  right  to  enjoy  the  occupation ; 
and  if  he  should  in  any  way  exceed  this  right,  a  cause  of 
forfeiture  to  his  lord  would  at  once  accrue  {I).  Copy- 
holders are  thus  placed  in  a  far  less  advantageous 
position  than  freeholders  as  regards  the  right  of  free 
enjoyment  {in). 


Customary 
freeholds. 


The  freehold 
is  in  the  lord. 


A  peculiar  species  of  copyhold  tenure  prevails  in  the 
north  of  England,  and  is  to  be  found  also  in  other 
parts  of  the  kingdom,  particularly  within  manors  of 
the  tenure  of  ancient  demesne  (n) ;  namely,  a  tenure  by 
copy  of  Court  roll,  but  not  expressed  to  be  at  the  will  of 
the  lord.  The  lands  held  by  this  tenure  are  denominated 
customary  freeholds.  This  tenure  has  been  the  subject 
of  a  great  deal  of  learned  discussion  (o) ;  but  the  Courts 
of  law  have  now  decided  that  as  to  these  lands,  as  well 
as  pure  copyholds,  the  freehold  is  in  the  lord,  and  not 
in  the  tenant  (j;).     Customary  freeholds  afford  another 


Lease  of  for  any  term  warranted  by  the 

copyholds  licence.    Such  a  lease  takes  effect 

by  licence  of     at  common  law  out  of  the  seisin 
the  lord.  of  the  freeholder  of  the  manor, 

who  cannot,  therefore,  authorize 
a  longer  lease  than  is  warranted 
by  his  own  estate  in  the  manor, 
or  some  power  given  to  him  by 
a  settlement  or  by  statute.  By 
the  Settled  Land  Act,  1882  (stat. 
46  &46  Vict,  c  38,  s.  14),  atenant 
for  life  under  a  settlement  may 
grant  to  a  tenant  of  copyhold  or 
customary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a 
licence  to  make  any  such  lease 
of  that  land,  or  of  a  specified 
part  thereof,  as  the  tenant  for 
life  is  by  this  Act  emi)owered 
to  make  of  freehold  land  (ante, 
p.  119).  By  the  Copyhold  Act, 
1894,  a  lord  may,  notwith- 
standing   any    custom     to    the 


contrary,  give  a  licence  to  a 
tenant  to  alienate  his  ancient 
copyhold  tenement,  or  any  part 
thereof,  by  devise,  sale,  exchsinge 
or  mortgage  ;  stat.  57  &  58  Vict. 
c.  46,  s.  86. 

(0  1  Watk.  Cop.  831 ;  IScrir. 
Cop.  526.  See  Doe  d.  Grubb  v. 
£arl  of  BuHinglon,  5  B.  &  A<L 
507  ;  Blaekmore  v.  WhiU,  1899, 
1  Q.  B.  293  ;  QalhraUh  v.  Pffifnim, 
1905,  2  K.  B.  258. 

(?»)  AnU,  pp.  2,  79. 

(?i)  Britt.  164  b,  165  a.  See 
avUCy  p.  60. 

(o)  2  Scriv.  Cop.  665. 

(|))  StepJienson  v.  Bill,  SBnrr. 
1273  ;  Burrell  v.  Jhdd,  8  Bos.  & 
Pul.  878  ;  Doe  d.  lieay  v.  Hunt- 
iiigton,  4  East,  271 ;  Doe  d.  Cook 
v.  DanverSf  7  East,  299  ;  Thm^ 
son  V.  ffardinge,  1 C.  B.  940. 
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instance  of  the  classifying  action  of  a  general  law  imposed 
on  tenures  of  different  origin  and  history  (q) .  On  manors 
of  ancient  demesne,  customary  tenants,  who  have  not  the 
freehold,  appear  to  be  the  successors  of  former  tenants 
in  pure  villenage;  a  class  found  on  the  ancient  demesne 
of  the  Crown,  as  well  as  those  who  hold  by  the  privileged 
villein  tenure  called  villannm  socaginm  (r).  The  tenures 
of  the  North  have  a  history  of  their  own  (s).  And  the 
so-called  customary  freeholders  of  the  Northern  counties 
appear  to  be  the  successors  of  those  who,  before  the 
union  of  England  and  Scotland,  held  land  by  doing 
services  for  the  protection  of  the  border  (/),  and  to 
whom  long  custom  had  secured  an  acknowledged  tenant- 
right  in  their  holdings  («)•  On  lands  held  by  copy  of 
Court  roll,  though  not  expressly  at  the  will  of  the 
lord,  the  right  to  mines  and  timber  belongs  to  the  lord 
in  the  same  manner  as  on  other  copyhold  lands  (.r). 
Neither  can  the  tenants  generally  grant  leases  without 
the  lord's  consent  (y).  Tlie  lands  are,  moreover,  said 
to  be  parcel  of  the  manors  of  which  they  are  held, 
denoting  that  in  law  they  belong,  like  other  copyholds, 
to  the  lord  of  the  manor,  and  are  not  merely  held  of 
him,  like  the  estates  of  the  freeholders  {z).  In  law, 
therefore,  the  estates  of  these  tenants  cannot,  in  respect 
of  their  lords,  be  regarded  as  any  other  than  estates  at 


(g)  AiUe,  pp.  16,  44,  52.  652  ;  Manning's  Exch.   Practice, 

(r)  AntCy  pp.  61  &  n.  (6),  444  ;  359,  363,   2ua  ed.  ;  3ra  Rep.  of 

Bract,  fo.  7,  209  a  ;  Biitt.  liv.  3,  Keal  Property  Comuiissionei's,  p. 

ch.  2,  §§  H,  12;  F.   N.  B.  12,  20;  Elton,    Custom  and  Tenant 

14  ;    Vinogradotr,    Vill.  in  Eng.  Kight,  32  sq,  and  App.  E. 

112—122.  {x)  3    BuiT.    1277,    arguendo; 

(a)  See     Maitland,     Northum-  Doe    d.    lieay  v.    Huntington^    4 

briau   Tenures,    Eng.    Hist.    Re-  East, 271, 273  ;  JSroi/rn  v.  i2aM?/«w, 

view,  V.  626.  7  East,  409,   8  R.  R.  652  ;  J>idc6 

(t)  See      Nicholson's      Border  of  Portland  v.   //tZ/,  L.  K.  2  Eq. 

Laws,  xxxiii.  and  App.  No.  3.  765. 

(u)  Co.  Cop.  s.  32  ;  Moore,  588  ;  (jy)  Doe  v.    Danvtrs,   7   East, 

Chawpian  v.  Atkimon,    3   Keb.  299,  301,  314. 

90  ;  Duke  of  Somerset  v.  France,  {z)  Burrell  v.   Dodd,  3  Bos.  k 

Stra.   654,   657  ;  Doe  d.  Keay  v.  Pul.  378,   381  ;  Doe  v.  Danvers, 

HwUington,  4  East,  288  ;  Broti^n  7  East.  320  321. 
V.  llawlins,  7  East,  409,  8  R.  R. 
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Freehold  in 
the  tenant. 


will,  though  this  is  not  now  actually  expressed.  If 
there  should  be  any  customary  freeholds  in  which  the 
above  characteristics,  or  most  of  them,  do  not  exist, 
such  may  with  good  reason  be  regarded  as  the  actual 
freehold  estates  of  the  tenants.  The  tenants  would 
then  possess  the  rights  of  other  freeholders  in  fee 
simple,  subject  only  to  a  customary  mode  of  alienation. 
That  such  a  state  of  things  may,  and  in  some  cases 
does,  exist,  is  the  opinion  of  some  very  eminent 
lawyers  (a).  But  a  recurrence  to  first  principles  seems 
to  show  that  the  question,  whether  the  freehold  is  in 
the  lord  or  in  the  tenant,  is  to  be  answered,  not  by  an 
appeal  to  learned  dicta  or  conflicting  decisions,  but  by 
ascertaining  in  each  case  whether  the  well-known  rights 
of  freeholders,  such  as  to  cut  timber  and  dig  mines,  are 
vested  in  the  lord  or  in  the  tenant. 


Copyholders, 
when  ad- 
mitted, in 
a  similar 
position  to 
freeholders 
having  the 
seisin. 


It  appears  then,  that  with  regard  to  the  lord,  a  copy- 
holder is  only  a  tenant  at  will.  But  a  copyholder,  who 
has  been  admitted  tenant  on  the  Court  rolls  of  a  manor, 
stands,  with  respect  to  other  copyholders,  in  a  similar 
position  to  a  freeholder  who  has  the  seisin.  The  legal 
estate  in  the  copyholds  is  said  to  be  in  such  a  person  in 
the  same  manner  as  the  legal  estate  of  freeholds  belongs 
to  the  person  who  is  seised.  The  necessary  changes 
which  are  constantly  occurring  of  the  persons  who  from 
time  to  time  are  tenants  on  the  rolls,  form  occasionally 
a  source  of  considerable  profit  to  the  lords.     For  by  the 


(re)  Sir  Edward  Coke,  Co.  Litt. 
59  1)  ;  Co.  Cop.  sect  32,  Tracts, 
p.  58  ;  Sir  Matthew  Hale,  Co. 
Litt.  59  b,  n.  (1)  ;  Sir  W.  Black- 
stone,  Considerations  on  the 
Question,  &c.  ;  Sir  John  Leach, 
BingJiam  v.  IVoodgate^  1  Russ. 
&  My.  82, 1  Tanilyu,  183.  Tene- 
ments within  the  limits  of  the 
ancieut  borough  of  Kirby-in- 
Kendal,  in  Westmoreland,  appear 
to  be  an  instance ;  Basher^  apP-i 
Thonipaon,  resp.,  4  C.  B.  48.    Tne 


freehold  is  in  the  tenants,  and 
the  customary  mode  of  convey- 
ance has  always  been  by  deed  of 
grant,  or  bargain  and  sale  with- 
out livery  of  seisin,  lease  for  a 
year,  or  inrolmeut.  Some  of  the 
judges,  however,  seemed  to  doubt 
the  validity  of  such  a  castom. 
See  also  Perrynians  case,  6  Rep. 
84  ;  Passingkam^  app.,  PiUHt 
I'esp.,  17  C.  B.  299  ;  lyadinan  t. 
Toller,  6  Times  L.  K.  58. 
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customs  of  manors,  on  every  change  of  tenancy,  whether 

by  death  or  alienation,  fines  of  more  or  less  amount  ^'°^' 

become  payable  to  the  lord.     By  the  customs  of  some 

manors  the  fine  payable  was  anciently  arbitrary ;  but 

in  modern  times,  fines,  even  when  arbitrary  by  custom, 

are  in  general  restrained  to  two  years'  improved  value 

of  the  land  after  deducting  quit-rents  (/>).  Occasionally 

a  fine  is  due  on  the  change  of  the  lord ;  but,  in  this  case, 

the  change  must  be  by  the  act  of  God  and  not  by  any 

act  of  the  party  (c).     The  tenants  on  the  rolls,  when  Customary 

estates  analo- 

once  admitted,  hold  customary  estates  analogous  to  the  ^rous  to 
estates  which  may  be  holden  in  freeholds  (^0-  These  fi*eebold. 
estates  of  copyholders  are  only  quasi  freeholds ;  but  as 
nearly  as  the  rights  of  the  lord  and  the  custom  of  each 
manor  will  allow,  such  estates  possess  the  same  incidents 
as  the  freehold  estates  of  which  we  have  already  spoken. 
Thus  there  may  be  copyhold  estates  in  fee  simple,  in  Estate  for 
tail,  or  for  life  only;  and  some  manors  admit  of  no  other 
than  life  estates,  the  lives  being  continually  renewed  as 
they  drop  (e).  And  in  those  manors  in  which  estates  of 
inheritance  are  allowed,  a  grant  to  a  man  simply,  without 
expressly  extending  the  benefit  thereof  to  his  heirs,  will 
confer  only  a  customary  estate  for  his  life  (/).  But,  as 
the  customs  of  manors  are  very  various,  in  some  manors 
the  words  "  to  him  and  his,"  or  "  to  him  and  his 
assigns,"  or  "  to  him  and  his  sequels  in  right,"  will 
create  a  customary  estate  in  fee  simple,  although  the 
word  heirs  (or  the  words  in  fee  simple  after  the  year 
1881)  may  not  be  used  (17). 

The  same  free  and  ample  power  of  alienation,  which  Estate  in  fee 
belongs  to  an  estate  in  fee  simple  in  freehold  lands,  apper-  **°*^  ®' 
tains  also  to  the  like  estate  in  copyholds.     The  liberty 

(*)  1  ScriF.  Cop.  884.     A  fine  (c)  1  AVatk.  Cop.  285. 

arbitrary,  not  so  restrained,  may  (d)  See  a7ito,  p.  448. 

be  payable  by  custom  where  the  {e)  See  anU,  p.  449. 

admittance  confers  the  right  to  be  (/)  Co.  Cop.  s.  49,  Tr.  p.  114. 

admitted  to  other  property  at  a  Set  aiUe,  pp.  110,  146,  182.  202. 
nominal  or  very  small  fine  ;  A.-G,  {g)  1    Watk.    Cop.    109  ;   see 

V.  SanoUycer,  1904, 1  K.  B.  689, 697.  anU,  pp.  146.  202. 
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of  alienation  inter  vivos  appears,  as  to  copyholds,  to  have 
had  little,  if  any,  precedence,  in  point  of  time,  over  the 
liberty  of  alienation  by  will.  Both  were,  no  doubt,  at 
first  secured  merely  by  local  custom ,  which  subsequently 
ripened  into  a  right  (//). 


Estate  tail  in 
copyholds. 


The  Statute 
De  donU. 


An  estate  tail  in  copyholds  stands  upon  a  peculiar 
footing,  and  has  a  history  of  its  own,  which  we  shall  now 
endeavour  to  give(i).  This  estate,  it  will  be  remem- 
bered, is  an  estate  given  to  a  man  and  the  heirs  of  his 
body.  With  regard  to  freeholds,  we  have  seen  that,  in 
an  early  period  of  our  history,  a  right  of  alienation 
appears  gradually  to  have  grown  up,  empowering  every 
freeholder,  to  whose  estate  there  was  an  expectant  heir» 
to  disinherit  such  heir,  by  gift  or  sale  of  the  lands.  A 
man,  to  whom  lands  had  been  granted  to  hold  to  him  and 
the  heirs  of  his  body,  was  accordingly  enabled  to  alien 
the  moment  a  child  or  expectant  heir  of  his  body  was  born 
to  him ;  and  this  right  of  alienation  at  last  extended  to  the 
possibility  of  reverter  belonging  to  the  lord,  as  well  as 
to  the  expectancy  of  the  heir  (A:) ;  till  at  length  it  was 
so  well  established  as  to  require  an  Act  of  Parliament 
for  its  abolition.  The  Statute  De  donisil)  accordingly 
restrained  all  alienation  by  tenants  of  lands  which  had 
been  granted  to  themselves  and  the  heirs  of  their  bodies; 
so  that  the  lands  might  not  fail  to  descend  to  their  issue 
after  their  death,  or  to  revert  to  the  donors  or  their  heirs 
if  issueshould  fail.  This  statute  was  passed  avowedly  to 
restrain  that  right  of  alienation,  of  the  prior  existence  of 
which  the  statute  itself  is  the  best  proof.  And  this  right, 
in  respect  of  fee  simple  estates,  was  soon  afterwards 
acknowledged  and  confirmed  by  the  Statute  of  (Jmw 


(h)  Litt.  ss.  73-84  ;  Co.  Litt. 
59  ;  1  Scriv.  Coii.  151,  175.  176, 
264.  349  ;  Vinogradoff,  Vill.  iu 
Eng.  166.  172,  173.  371—378. 

(t)  The  attempt  here  made  to 
explain  the  subject  is  grounded 
on  the  autliorities  and  reasoning 


of  Mr.  Serj.  Scriven  (1  Scriy.Cop. 
67  sq,),  Mr.  Watkius  sets  out 
with  right  principles,  but  seems 
strangely  to  stumble  on  the  wroug 
conclusion  (1  Watk.  Cop.  chai>.4). 

(X)  Ante.  pp.  91.  92. 

(/)  13Kdw.  I.e.  1;  a«(#,p.93. 
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emptoresim).     But  during  all  this  period,  tenants  in  Tenants  in 

,  yillcna^G 

villenage  were  in  a  very  different  state  from  the  free-  anciently  in  a 
holders,  who  were  the  objects  of  the  above  statutes  {n).  g^^^*^^®"*^ 
Tenants  in  villenage  were  generally  bound  to  labour  on  freeholders, 
their  lord's  demesne,  as  the  condition  of  remaining  in 
the  occupation  of  their  holdings  ;  and  they  were  often  in 
a  state  of  personal  bondage  (o).  Copyhold  estates,  how- 
ever customary,  were  not  fully  recognized  as  rights, 
when  the  right  of  alienation  was  established  in  the  case 
of  freeholds  (p).  The  right  of  an  ancestor  to  bind  his 
heir  (^),  with  which  right,  as  we  have  seen  (r),  the  power 
to  alienate  freeholds  commenced,  never  belonged  to  a 
copyholder  («).  And,  until  the  year  1833,  copyhold 
lands  in  fee  simple  descended  to  the  customary  heir, 
quite  unaflFected  by  any  bond  debts  of  his  ancestor  by 
which  the  heir  of  his  freehold  estates  might  have  been 
bound  (t).  It  would  be  absurd,  therefore,  to  suppose 
that  the  right  of  alienation  of  copyhold  estates  arose 
in  connexion  with  the  right  of  freeholders.  The  two 
classes  were  then  quite  distinct.  The  one  were  poor 
and  neglected,  the  other  powerful  and  consequently  pro- 
tected (ti).  The  one  were  considered  to  hold  their  tene- 
ments at  the  will  of  their  lords ;  the  other  maintained 
a  right  of  alienation  in  spite  of  them.  The  one  had 
no  other  security  than  was  afforded  by  the  force  of 


(m)  18  Edw.  I.  c.  1. 

00  See  aiUe,  pp.  40,  41,  442— 
448.  In  the  preamble  of  the 
Statute  De  donis,  the  tenants  are 
spoken  of  as  feoffees,  and  as  able 
by  deed  &nd  feoffment  to  bar  their 
donors,  showing  that  freeholders 
only  were  intended.  And  in  the 
statute  of  Quia  emptores  freemen 
are  expressly  mentioned. 

(o)  See  ante,  pp.  442—448. 

{p)  See  ante,  p.  443. 

(^)  ArOe,  p.  273. 

(r)  AnU,  pp.  07—69. 

(«)  ^let  y.  Lane  and  Pers, 
Cro.  Eliz.  380. 

(0  4  Rep.  22  a. 


(u)  The  famous  provision  of 
Magna  Charta,  c.  29,— "Nulhis 
liber  homo  capiatur  vel  impriso- 
netur  aut  disscsiatur  de  aliquo 
libero  tenemeuto  suo,  &c.,  nisi 
per  legale  judicium  parium 
suonim  vel  per  legem  terrse. 
Null!  vendemus,  nuUi  uegabiinus, 
aut  differemiis  rectum  vel  jus- 
ticiam."  —  wliatever  classes  of 
peraons  it  may  have  been  subse- 
quently construed  to  include — 
plainly  i>oints  to  a  distinction 
then  existing  between  free  and 
not  free.  Why  else  should  the 
word  liber  have  been  used  at  all  ? 
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local  custom ;  the  other  could  appeal  to  the  laws  of 
the  realm. 


Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  per- 
mitting alienation  on  issue  being  born,  and  others  for- 
bidding it  altogether.  And  from  this  difference  appears 
to  have  arisen  the  division  of  manors,  in  regard  to 
estates  tail,  into  two  classes,  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such  a 
custom  exists.  In  manors  in  which  there  is  no  custom 
to  entail,  a  gift  of  copyholds,  to  a  man  and  the  heirs 
of  his  body,  will  give  him  an  estate  analogous  to  the 
fee  simple  conditional  which  a  freeholder  would  have 
acquired  under  such  a  gift  before  the  passing  of  the 
Statute  De  donis  (x).  Before  he  has  issue,  he  will  not 
be  able  to  alien ;  but  after  issue  are  born  to  him,  he 
may  alienate  at  his  pleasure  {y) .  In  this  case  the  right 
of  alienation  appears  to  be  of  a  very  ancient  origin, 
ai'i^w^?^^^^^  having  arisen  from  the  liberality  of  the  lord  inpermitting 
his  tenants  to  stand  on  the  same  footing  in  this  respect 
as  freeholders  then  stood. 


As  to  manors 
where  there 
is  no  custom 
to  entail. 


Alienation 


When  aliena- 
tion was 
not  allowed. 


A  custom  to 
entail  was 
established. 


But,  as  to  those  manors  in  which  the  alienation  of  the 
estate  in  question  was  not  allowed,  the  history  appears 
somewhat  different.  The  estate,  being  inalienable, 
descended,  of  course,  from  father  to  son,  according  to 
the  customary  line  of  descent.  A  perpetual  entail  was 
thus  set  up,  and  a  custom  to  entail  established  in  the 
manor.  But  in  process  of  time  the  original  strictness 
of  the  lord  defeated  his  own  end.  For  the  evils  of  such 
an  entail,  which  had  been  felt  as  to  freeholds  after  the 
passing  of  the  Statute  De  donis  {z),  became  felt  also  as 


(x)  AiUe,  pp.  90,  91  ;  Doe  d. 
Bleaard  v.  Simpson^  4  New  Cases, 
333,  3  Man.  &  Gr.  929;  Feniberton 
T.  Banus,  1899,  1  Ch.  544. 


(y)  J>oe  d.  Spencer  v.  Clark,  5 
B.  k  A.  458,  24  R.  R.  457. 
(s)  A7ite,  p.  93. 
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to  copyholds  (a).  And,  as  the  copyholder  advanced  in 
importance,  diflFerent  devices  were  resorted  to  for  the 
purpose  of  effecting  a  bar  to  the  entail ;  and  in  different 
manors,  different  means  were  held  suflBcient  for  this 
purpose.  In  some,  a  customary  recovery  was  suffered.  Customary 
in  analogy  to  the  common  recovery,  by  which  an  entail  ^®^^^^^y- 
of  freeholds  had  been  cut  off  (b).  In  others,  the  same 
effect  was  produced  by  a  preconcerted  forfeiture  of  the  Forfeiture 
lands  by  the  tenant,  followed  by  a  re-grant  from  the  lord  ^^^  re-grant. 
of  an  estate  in  fee  simple.  And  in  others,  a  conveyance 
by  surrender,  the  ordinary  means,  became  sufficient  for 
the  purpose ;  and  the  presumption  was,  that  a  surrender 
would  bar  the  estate  tail  until  a  contrary  custom  was 
shown  (e).  Thus  it  happened  that  in  all  manors,  in 
which  there  existed  a  custom  to  entail,  a  right  grew  up, 
empowering  the  tenant  in  tail,  by  some  means  or  other, 
at  once  to  alienate  the  lands.  He  thus  ultimately 
became  placed  in  a  better  position  than  the  tenant  to 
him  and  the  heirs  of  his  body  in  a  manor  where  aliena- 
tion was  originally  permitted.  For,  such  a  tenant  can 
now  only  alienate  after  he  has  had  issue.  But  a  tenant 
in  tail,  where  the  custom  to  entail  exists,  need  not  wait 
for  any  issue,  but  may  at  once  destroy  the  fetters  by 
which  his  estate  has  been  attempted  to  be  bound. 

The  Fines  and  Recoveries  Act,  1833  (d),  contains 
provisions  applicable  to  entails  of  copyholds  as  well 
as  of  freeholds.  Instead  of  the  cumbrous  machinery  Entails  now 
of  a  customary  recovery  or  of  a  forfeiture  and  re-grant,  surr^deiv 
it  substitutes,  in  every  case,  a  simple  conveyance  by 
surrender  (e),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  pro- 
tector (/)  may  be  given,  either  by  deed,  to  be  entered 

{a)  1  Sciiv.  Cop.  70.  antfi,  p.  98. 

(b)  Ante,  p.  95.  (c)  Sect.  f>0. 

(c)  GoM  V.   IVhUe,  Kay.  683.  (/)  See  aivU,  p.  102. 

(d)  Stat.  3&4  Will  IV.  C.74, 
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on  the  Court  rolls  of  the  manor  (^),  or  by  the  con- 
currence of  the  protector  in  the  surrender,  in  which 
case  the  memorandum  or  entry  of  the  surrender  must 
expressly  state  that  such  consent  has  been  given  (/t). 


Estate  ^r 
ant  re  vie 
in  copyholdg. 


It  will  be  remembered  that,  anciently,  if  A.,  a  free- 
holder for  life,  granted  his  land  to  B.  simply,  without 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawfully  hold 
the  lands  during  the  residue  of  the  life  of  A.  (t).  And 
this  general  occupancy  was  abolished  by  the  Statute  of 
Frauds.  But  copyhold  lands  were  never  subject  to  any 
such  law  (/c).  For  the  seisin  or  feudal  possession  of  all 
such  lands  belongs,  as  we  have  seen  (/),  to  the  lord  of 
the  manor,  subject  to  the  customary  rights  of  occupation 
belonging  to  his  tenants.  In  the  case  of  copyholds, 
therefore,  the  lord  of  the  manor  after  the  decease  of  B. 
would,  until  lately,  have  been  entitled  to  hold  the  lands 
during  the  residue  of  A.'s  life ;  and  the  Statute  of 
Frauds  had  no  application  to  such  a  case  {m).  But 
now,  by  the  Wills  Act  of  1837  («)»  the  testamentary 
power  is  extended  to  copyhold  or  customary  estatesptir 
aii&e  vie  (o) ;  and  the  same  provision,  as  to  the  appli- 
cation of  the  estate  by  the  executors  or  administrators 
of  the  grantee,  as  is  contained  with  reference  to  free- 
holds {p)y  is  extended  also  to  customary  and  copyhold 
estates  (q).  The  grant  of  an  estate  2>Mr  autJ'e  vie  in 
copyholds  may,  however,  be  extended,  by  express  words, 
to  the  heirs  of  the  grantee  {r).  And  in  this  event  the 
heir  will,  in  case  of  intestacy,  be  entitled  to  hold  during 
the  residue  of  the  life  of  the  cestui  que  vie,  subject  to 


(<7)  Sect.  61. 

[h)  Sect.  62. 

(i)  AnU,  i>.  130. 

(^-)  Doe  d.  Foster  v.  Scott,  4  1). 
k  C.  706,  7  Dow.  &  Ryl.  190. 

(Z)  Ante,  jip.  452,  453. 

(7M.)  1  Scriv.  Coi».  63,  108  ;  1 
AVsitk.  Cop.  302. 


(n)  Slat.  7  Will.  IV.  &  1  Vict, 
c.  26. 

(o)  Sect.  8. 

(p)  AnU,  p.  131. 

iq)  Sect.  6. 

(r)  1  Scriv.  Cop.  64  ;  1  Walk. 
Cop.  303. 


OF  ESTATES  IN   COPYHOLDS.  4G3 

the  debts  of  his  ancestor  the  grantee  (s).  As  we  shall 
see  (0,  all  legal  estates  in  copyholds  remain  unaffected 
by  the  provisions  of  the  Land  Transfer  Act,  1897, 
under  which  real  estate  now  devolves  upon  the  personal 
representatives. 

Until  the  year  1833,  copyhold  lands  were  not  liable  Alienation 
to  be  taken  to  satisfy  the  tenant's  debts  (u),  except  in  ^ordebt. 
the  event  of  his  bankruptcy,  to  which  traders  only 
were  then  liable  (x).  And  the  Crown  had  no  further 
privilege  than  any  other  creditor  (ij).  But  in  1833 
customaryhold  and  copyhold  estates  in  fee  simple  were 
made  a8»et8  for  the  payment  of  all  the  debts  of  the 
deceased  tenant,  as  well  as  his  freeholds  (z).  Still 
copyholds  could  not  be  taken  in  execution  of  a  judgment 
against  the  tenant  until  1838;  when  the  Judgments 
Act  of  that  year  enabled  the  sheriff  to  deliver  execu- 
tion, under  the  writ  of  elegit,  of  lands  of  copyhold  or 
customary  tenure,  as  well  as  of  freehold  lands  (a).  By 
the  same  Act  judgments  were  made  a  charge  on  the 
debtor's  lands  of  copyhold  or  customary  tenure  (b) ; 
though  not  as  against  purchasers,  unless  duly  regis- 
tered (c).  But  purchasers  of  copyholds,  without  notice 
of  any  judgment  affecting  them,  were  protected 
by  the  clause  in  a  subsequent  Act  (d),  providing 
that,  as  to  purchasers  without  notice,  no  judgment 
shall  bind  any  lands  otherwise  than  it  would  have 
bound  such  purchasers  under  the  old  l&w.  And  the 
Acts  of  1860,  1864,  1888,  and  1900,  which  further 

(«)  Stat  7  Will.  IV.  &  1  Vict.  Act,   copyholds  were  not  assets 

c.  26,  s.  6.  even   for   payment    of  debts,  in 

it)  Post,  p.  464.  which    the    heir    was    expressly 

{a)  4  Rep.  22  a  ;  1  Watk.  Cop.  bound  :  4  Rep.  22  a. 

1-iO  ;  1  Scriv.  Ck)p.  60.  (a)  Stat.  1  &  2  A^'ict.  c.   110, 

(x)  Ante,  pp.  28,  ii.  (c),  272.  s.  11  ;  a7ite,  p.  264. 

iy)  Owen,  87  ;  7  Mod.  38,  case  (b)  Sect.  13. 

48  ;  IL  V.  B\tdd,  Parker,  192,195;  (c)  Ant^.  pp.  264,  265. 

Manning's    Exchequer    Practice,  (rf)  Stat.  2  &  3  Vict.  c.  11,  s.  5, 

4i,  2nd  ed.  now  repealed  by  the  Land  Charges 

{z)  Stat.  3&  4  Will.  IV.  c.  104;  Act,  1900  ;  ante,  p.  265. 
an'e,  pp.  275,  409.     Before  this 
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Bankruptcy. 

Trustee  for 
creditora 
need  not  be 
admitted. 


Kstates  tail. 


reduced  the  lien  of  judgments,  and  of  which  an  account 
has  been  given  in  the  chapter  on  Creditors'  Eights, 
have  all  applied  to  copyholds  as  well  as  freeholds  (e). 
Copj^holds  now  vest  in  the  trustee  for  the  creditors  on 
the  bankruptcy  of  the  tenant  (/).  But  where  any  part 
of  the  property  of  the  bankrupt  is  of  copyhold  or 
customary  tenure,  or  is  any  like  property  passing  by 
surrender  and  admittance  or  in  any  similar  manner, 
the  trustee  is  not  compellable  to  be  admitted  to  the 
property,  but  may  deal  with  the  same  in  the  same 
manner  as  if  it  had  been  capable  of  being  and  had 
been  duly  surrendered  or  otherwise  conveyed  to  such 
uses  as  the  trustee  may  appoint ;  and  any  appointee 
of  the  trustee  shall  be  admitted  or  otherwise  invested 
with  the  property  accordingly  (c/).  Estates  tail  and  for 
life  in  copyholds  are  now  liable  to  alienation  for  the 
judgment  debts  or  on  the  bankruptcy  of  the  tenant  to 
the  same  extent  as  like  estates  in  freeholds  (A) .  Copy- 
holds, however,  are  riot  affected  by  any  liability  imposed 
on  real  estate  by  the  Land  Transfer  Act,  1897  (i),  for 
the  debts  or  funeral,  testamentary  or  administration 
expenses  of  a  deceased  owner  ;  as  the  expression  "real 
estate  "  in  Part  I.  of  that  Act  is  not  to  be  deemed  to 
include  land  of  copyhold  tenure  or  customary  freehold 
in  any  case  in  which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  perfect  the  title  of 
a  purchaser  from  the  customary  tenant  (A:). 


Devoiution  of       The  devolution  of  legal  estates  in  copyholds  on  death 

d«^Ui.^  ^  ^  ^"    accordingly  remains  unaffected  by  those  provisions  of 

the  last  mentioned  Act,  under  which  freehold  estates 


(«)  Ante,  pp.  265—268. 

(/)  Stat.  46  &  47  Vict.  c.  52, 
ss.  20,  168. 

{g)  Stat.  46  &  47  Vict  c.  52, 
s.  50,  8ub-s.  4.  The  former  enact- 
ments relating  to  this  subject 
wore  stats.  12  &  13  Vict.  c.  106, 
s.  209  ;  24  &  25  Vict.  c.  1 34,  s.  1 14 ; 


and  32  &  33  Vict.  c.  71,  s.  22. 

(h)  Ante,  pp.  282.  288. 

(i)  Stat.  60  &  61  Vict  c.  65, 
Poit  I.  ;  ante,  pp.  29,  57,  74,  84, 
85,  109,  131,  137,  183,  187,  201 
213, 218—221,  241,  282,  286,  Sll, 
344,  373,  424,  428,  434,  438. 

(^•)  Sect  1  (4). 
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in  fee  simple  now  vest,  on  the  tenant's  death,  in  his 

executors  or  administrators  (I).     The  descent  of  an  Descent  of  an 

fistftiie  in  fee 

estate  in  fee  simple  in  copyholds  is  governed  by  the  gimpie  in 
custom  of  descent  which  may  happen  to  prevail  in  copyholds, 
the  manor ;  but  subject  to  any  such  custom,  the  pro- 
visions contained  in  the  Inheritance  Act,  1833  (m), 
apply  to  copyhold  as  well  as  freehold  hereditaments, 
whatever  be  the  customary  course  of  their  descent  (n). 
As,  in  the  case  of  freeholds  at  common  law,  the  lands 
of  a  person  dying  intestate  descend  at  once  to  his  heir  (o), 
so  the  heir  of  a  copyholder  becomes,  immediately  on 
the  decease  of  his  ancestor,  tenant  of  the  lands,  and 
may  exercise  any  act  of  ownership  before  the  ceremony 
of  his  admittance  has  taken  place  (p).  But  as  between 
himself  and  the  lord,  he  is  not  completely  a  tenant  till 
he  has  been  admitted. 

The  tenure  of  an  estate  in  fee  simple  in  copyholds  Tenure. 
involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty  Fealty. 
from  the  tenant  (q),  together  with  suit  to  the  customary  Suit  of  Court. 
Court  of  the  manor.     Escheat  to  the  lord  on  failure  Escheat. 
of  heirs  is  also  an  incident  of  copyhold  tenure.     And 
before  the  abolition  of   forfeiture    for  treason   and 
felony  (r)  the  lord  of  a  copyholder  had  the  advantage 
over  the  lord  of  a  freeholder  in   this  respect,  that, 
whilst  freehold  lands  in  fee  simple  were  forfeited  to  the 
Crown  by  the  treason  of  the  tenant,  the  copyholds  of  a 
traitor  escheated  to  the  lord  of  the  manor  of  which  they 
were  held  («).    Bents  (t)  also  of  small  amount  are  not  Kent. 


(Z)  Ante,  pp.  29,  74,  84, 85, 109,  A.  k  E.  821. 

131,  187,  202,  213,  218,  811,  344,  {q)  2  Scriv.   Cop.  732  ;  Vino- 

373,  424,  428,  434,  438.  gradotf,  Villainage,  164. 

(m)  Stat.  3  &  4  Will.  IV.  c.  106.  (r)  See  ante,  p.  66. 

(n)  See  Ee  Smart,  18  Ch.  D.  (s)  Lord    Cornwallis'    case,    2 

166.  Ventr.  38  ;  1  Watk.  Cop.  340  ;  1 

(o)  Ante,  p.  84.  Scriv.  Cop.  652. 

Ip)  1  Scnv.  Cop.  357  ;  Hight  (0  Rent  incident  to  copyhold 

d.  Taylor  v.  Banks,  3  B.  &  Ad.  tenure  may  be  redeemed  or  extin- 

&64  ;  King  y.  Turner,  I'My.  kK.  guished    under    the    enactments 

466  ;  Doe  d.  Perry  v.  Wilson,  5  cited,  ante,  p.  66,  n.  (c). 

w.R.p.  30 
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uiifre^uent  incidents  of  the  tenure  of  copyhold  estates. 
Relief.  And  reliefs  {u)  may,  by  special  custom,  be  payable  by 

the  heir  {x).  The  other  incidents  of  copyhold  tenure 
depend  on  the  customs  of  each  particular  manor ;  for 
this  tenure,  as  we  have  seen  (y),  escaped  the  destruction 
in  which  the  tenures  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  were  involved 
by  the  Act  of  12  Car.  II.  c.  24.  When  a  copyholder 
in  fee  aliens  his  land  to  another  in  tail  or  for  life,  the 
latter  does  not  hold  of  him,  as  he  would  in  the  case  of 
freeholds  (z),  but  of  the  lord  (a). 

A  carious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
Heriots.  other  chattel,  under  the  name  of  a  heriot  (&).    Heriots 

were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so-called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  accord- 
ing  to  the  degree,  which  became  due  to  the  king  on  the 
death  of  an  eorl  or  a  thegn  (c).  Its  origin  is  traced  to 
the  horse  and  arms  with  which  the.German  princeps 
supplied  each  of  his  comites,  and  which  reverted  to  him 
on  the  death  of  the  comes  (d).  When  the  law  of  feudal 
tenure  by  military  service  had  grown  up  in  England 
after  the  Norman  Conquest,  these  heriots  were  generally 
superseded  by  reliefs  (e),  and  so  became  obsolete.  The 
heriots,  which  are  now  connected  with  copyhold  tenure, 
have  a  different  origin.    Before  the  Norman  Conquest, 

(u)  Ante,  pp.  47,  51,  65  ;  Vino-  298.  See  Stubbs,  Select  Charters, 

gradoff,  Vill.  in  Kng.  162.  74,  91. 

{x)  1  Scriv.  Cop.  486.  {d)  Tacitus,  Germania,  c   14 ; 

ly)  Ante,  p.  54.  see  Maine,  Early  Law  and  Ca8> 

(z)  -4wte,  pp.  107,  112.  torn,   pp.  346— 34S;    1   Stabbs, 

(a)  Litt.  8.  74  ;  ante,  p.  449.  Const.  Hist.  24,  2nd  ed. 

lb)  1  Scriv.  Cop.  437  sq.  (e)  1  Stubbs,  Const.  Hist  §  96, 

(c)  Eemble,    Saxons    in    Eng*  p.261,  2nd  ed. ;  Freeman,  Norm. 

land.  Vol.  I.  p.   178 ;    Vol.    II.  Conq.  Vol.    V.    p^    379,    867  ; 

p.   98;    1  Stubbs,  Const.  Hist.  P.    k    M.    Hist.    Kng.    Law,    i. 

200,    note    2nd  cd. ;    Maitland,  293—295. 

Domesday    Book   and    Beyond, 
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it  appears  to  have  been  the  custom  in  many  places  that 
the  freeholder  of  land,  who  took  a  man  to  work  on  his 
demesne  as  his  tenant  in  villenage,  should  furnish  him 
with  oxen,  a  cow,  sheep  and  implements  of  husbandry, 
as  his  farming  outfit.  These  remained  the  property  of 
the  freeholder,  and  reverted  to  him  on  the  tenant's 
death  (/) ;  but  were  usually  transferred  to  the  new 
tenant  along  with  the  holding.  As  time  went  on,  it 
became  an  established  custom  that  the  tenant's  heir 
should  succeed  to  his  deceased  ancestor's  holding,  and 
that  the  landlord  should  not  take  into  his  own  hands  all 
the  deceased  tenant's  cattle  and  stock,  but  should  only 
take  the  best  beast  or  some  other  chattel.  The  chattel, 
which  the  lord  was  accustomed  to  take  for  himself  on 
the  death  of  his  tenant  in  villenage,  seems  to  have 
acquired  the  name  of  heriot,  by  analogy  to  the  heriot 
properly  so-called  {g) .  And  to  the  taking  of  this  so-called 
heiiot,  the  lord's  right  in  the  tenant's  chattels  was  at 
last  restricted  (h).  In  this  way  the  heriot  became  an 
incident  of  tenure  in  villenage,  and  it  remained  an 
incident  of  copyhold  tenure  (i).  The  right  of  the  lord 
is  now  confined  to  such  a  chattel  as  the  custom  of  the 


(/)  See  Seebohm,    Eng.  Vill.  free  tenure  before  stat.  18  Edw.  I. 

Comm.    132,    138,    also    p.   61  ;  c.  1.     Sucli  a  reservation  would 

Maitland,   Domesday    Book  and  seem  to  point  to  the  grant  of  an 

Beyond,  37,  38,  327—329.  estate    of     freehold    upon    the 

(g)  Kemble,   Saxons  in    Eng-  enfranchisement  of  a  holding  in 

land.   Vol.   I.   p.   178 ;  Vol.    II.  villenage.     When  a  heriot  is  due 

p.  98 ;  Yinogradoflr,  Vill.  in  Eng.  from    a    freeholder    by    custom 

159—162  ;   P.  &  M.  Hist.  Eng.  (called  *heriot  custom),  the  fact    •  Heriot 

Iaw,  i.  297,  298.  also  seems  to  point  to  a  heriot,    custom. 

{h)  See  Laws  of  Onut,  c.  71  ;  yielded  by  a  former  tenant  in 

Stubbs,   Select  Charters,   p.   74,  villenage,    which    has    remained 

2nd  ed.  ;   Glanv.  vii.  5  ;  Bract.  the  lord's  customary  due    after 

fo.  60,   86  a  ;  Britt.  lib.  3,  c.  Vi  the      enfranchisement     of     the 

§  5,  fo.  178 ;  Fleta,  lib.  2,  c.  Mi.  holding.     See  ante,  pp.  44,  50, 

(i)  Sometimes  a  heriot  is  due  443,  and  note  (o) ;  1  Scriv.  Cop. 

on  the  death  of  a    freeholding  487  sq.,   3rd    ed. ;   Williams  on 

tenant  of  a  manor,  either  as  rent  Seisin,  App.  A.     By  the  custom 

seroi^  or  by  virtue  of  an  imme-  of  the  manor  of  South  Tawton, 

morial  custom.     Heriot  service  is  otherwise   Itton,   in  the  county   Heriot 

when  a  heriot  has  been  reserved  of  Devon,  heriots  are   stiU   due  service. 

as  an  incident  of  the  tenure  of  an  from    the     freeholders    of    the 

estate  in  fee  simple  granted  in  manor ;    Damertll  v.   Protheroe, 

30—2 
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Joint  tenancy 
and  in 
common. 


manor,  grown  into  a  law,  will  enable  him  to  take  (k). 
The  kind  of  chattel  which  may  be  taken  for  a  heriot 
varies  in  different  manors.  And  in  some  cases  the 
heriot  consists  merely  of  a  money  payment. 

All  kinds  of  estates  in  copyholds,  as  well  as  in  free- 
holds, may  be  held  in  joint  tenancy  or  in  common ;  and 
an  illustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact,  that  the  admittance,  on  the  court  rolls  of  a 
manor,  of  one  joint  tenant,  is  the  admittance  of  all  his 
companions ;  and  on  the  decease  of  any  of  them  the 
survivors  or  survivor,  as  they  take  no  new  estate,  require 
no  new  admittance  (/).  The  jurisdiction  of  the  Court  of 
Chancery  in  enforcing  partitions  between  joint  tenants 
and  tenants  in  common  did  not  formerly  extend  to  copy- 
hold lands  (m).  But  by  the  Copyhold  Act  of  1841  {n) 
this  jurisdiction  was  extended  to  the  partition  of  copy- 
holds as  well  as  freeholds. 


Enfranchise- 
ment of 
copyholds. 


If  the  fee  simple  of  a  copyhold  tenement  be  conveyed 
by  the  lord  to  the  tenant,  the  copyhold  tenure,  with 
all  its  incidents,  is  for  ever  extinguished  (o).  When  a 
manor,  of  which  lands  were  held  by  copy,  was  included 
in  a  settlement,  it  was  usual  to  give  to  any  tenant 
for  life  thereunder,  a  power,  operating  under  the  Statute 
of  Uses  (2?),  to  convey  the  fee  simple  so  as  to  enfranchise 
any  such  lands  (q).     And  the  Settled  Land  Act,  1882, 


10  Q.  B.  20  ;  and  in  Sussex  and 
some  parts  of  Surrey  hei  iots  from 
freeholders  are  not  iinfrequent. 
See  Lord  Zouche  v.  DalbiaCt 
L.  R.  10  Ex.  172;  Harrison  v. 
Powell,  10  Times  L.  R.  271. 

(At)  2  Watk.  Cop.  129  ;  see 
JVestem  v.  Bailey,  1897,  1  Q.  B. 
86. 

(I)  1  Watk.  Cop.  272,  277. 

(jri)  Jope  V,  Morsh-tad,  6  lieav. 
213. 

(?i)  Stat.  4  &  6  Vict.  c.  35, 
s.  85,  now  replaced  by  57  &  58 
Vict.  c.  46,  s.  87. 


(o)  1  Watk.  Cop.  362  ;  1  Sorir. 
Cop.  653.  Deeds  of  enfranchise- 
ment of  copyholds  in  Middlesex 
or  Yorkshire  must  be  duly  r^s- 
tered  ;  R.  v.  Registrar  for  Aiiddli'- 
sex,  21  Q.  B.  D.  555  ;  ante,  p,  206. 

( p)  Ante,  pp.  381—385. 

{q)  The  Copyhold  Act,  1841, 
now  replaced  in  this  respect  hv 
the  Copyhold  Act,  1894,  Ft.  Ilf, 
afforded  facilities  for  enfran- 
chisement where  the  lord  or 
tenant  was  not  entitled  to  the 
whole  estate  in  tho  manor  or 
the  land  ;  stat.  4  &  5  Vict,  c  85, 
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now  empowers  the  tenant  for  life  of  a  manor  to  sell  and 
convey  the  freehold  and  inheritance  of  any  copyhold  or 
customary  land,  parcel  of  the  manor,  either  with  or 
without  the  mines  and  minerals  thereunder,  so  as  to 
effect  an  enfranchisement  (r).  In  such  cases  the  terms 
of  the  enfranchisement  are  of  course  a  matter  of  agree- 
ment between  the  parties.  But  by  the  Copyhold  Act,  Compniaory 
1852  («),  now  replaced  by  the  Copyhold  Act,  1894  (t),  ^t"''*'^'^ 
the  enfranchisement  of  copyholds  (ti)  has  been  made 
compulsory  at  the  instance  either  of  the  lord  or  the 
tenant.  Under  the  present  Act,  the  compensation  pay- 
able to  the  lord  is  ascertained  by  valuation,  if  the  parties 
cannot  agree  thereon  {x).  And  if  the  enfranchisement 
be  at  the  instance  of  the  lord,  or  the  compensation 
amount  to  more  than  one  year's  improved  value  of  the 
land,  the  compensation  shall,  unless  the  parties  other- 
wise agree  or  the  tenant  desires  to  pay  a  gross  sum,  be 
an  annual  rent-charge  of  four  per  cent,  of  the  amount  of 
the  compensation  to  issue  out  of  the  enfranchised  land : 
otherwise  the  compensation  shall  be  paid  in  a  gross  sum 
before  the  completion  of  the  enfranchisement  (y).  Pro- 
vision is  made  for  charging  the  enfranchised  lands  with 
the  cost  of  enfranchisement  (z).  Enfranchisement 
under  this  Act  is  effected  by  an  award  of  the  Board  of 
Agriculture  (a),  and  makes  the  land  to  be  of  freehold 
tenure,  irrespective  of  the  validity  of  the  lord's  title  (b). 

9S,   56  aq. ;   amended  by  6  &  7  whicli  tlie  Crown  has  any  estate 

Vict.  c.  23  and  7  &  8  Vict.  c.  55,  or  interest ;  stat.  57  &  68  Vict. 

8S.  4,  5,  and  replaced  by  57  &  58  c.  46,  s.  96,  replacing  15  &  16 

Vict.  c.  46,  as.  14—20.  Yict  c.  51,  s.  48. 


(r)  Stat  45  t  46  Vict.  c.  38,  (x)  Stat.  67  &  58  Vict.  c.  46, 

L  3,  20  ;  see  ante,  pp.  121—124.      as.  6—7. 
(»)  Stat.  15  k  16  Vict.  c.  51,  (y)  Sect.  8. 


ea.  3,  20  ;  see  ante,  pp.  121 — 124.      as.  6—7. 
(»)  Stat.  15  k  16  Vict.  c.  51,  (y)  Sec 

amended  by  21  k  22  Vict  c.  94  ;  (z)  Sect  36,  replacing  16  &  16 


50  k  51  Vict.  c.  73.  Vict  c.  51,  8.  32  ;  21  &  22  Vict 

(e)  Stat.  57  k  68  Vict  c.  46.  c.  94,  ss.  21  aq,;  60  k  51  Vict. 

{u)  The  provisions  of  the  Acts  c.  73,  s.  23. 

as    to    compulsoiy    enfmnchise-  (a)  Stat  57  k  58  Vict   c.  46, 

ment  do  not  extend  to  copyholds  s.  10,   replacing  21  &  22  Vict. 

for   lives   or   years,    where    the  c.  94,  s.  10  ;  52  k  53  Vict.  c.  30, 

tenant  has  no  right  of  renewal  s.  2. 

(anUf  p.  449),  cr  to  manors  in  (6)  See  stat.    67    k  68  Vict. 
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Such  enfranchisement,  however,  does  not  affect  the 
rights  of  the  parties  in  the  mines  or  minerals  under 
the  land,  without  their  consent (c) ;  it  does  not  deprive 
the  tenant  of  any  commonable  right  to  which  he  was 
entitled  in  respect  of  the  enfranchised  land  {d) ;  and 
the  lord  is  to  be  entitled,  in  case  of  an  escheat,  to  the 
same  right  as  he  would  have  had  if  the  land  had  not 
been  enfranchised  (e).  The  Act  also  provides  for  the 
extinguishment,  at  the  instance  of  either  lord  or 
tenant,  of  any  heriot,  quit  rent,  free  rent,  or  other 
manorial  incident  whatsoever  affecting  any  land, 
freehold  as  well  as  copyhold  (/). 

c.  46,  8S.  21,  26  (8,  4),  38,  61  ;  tenant  to  hold  the  land  of  the 

and   Kerr  v.   Pawson,   25   Beav.  lord  of  whom  the  enfranchi&ing 

894,  decided  on  the  former  Act.  lord  held  it  before  ;  ante,  p.  39  ; 

(c)  Sect.  23,  replacing  15  &  16  Elton  on  Copyholde,  289. 

Vict.  c.  61,  g.  48  ;  21  &  22  Vict.  (/)  Stats.  57  &  58  Vict.  c.   46, 

c.  94,  8.  14.  ss.  2,  94,  replacing  50  &  51  Vict. 

(d)  Stat.  57  &  58  Vict.  c.  46,  c.  73,  s.  7  ;  21  &  22  Vict,  c  94, 
s.  22,  replacing  15  k  16  Vict.  s.  7;  15  &  16  Vict.  c.  51,  s.  27- 
c.  51,  8.  45.  The  Copyhold  Act,    1841,    cod- 

(«)  Stat.  57  &  68  Vict.  c.  46,  tained  provisionA,  which  were 
s.  2]  (1  b),  replacing  50  &  51  repealed  by  and  not  re-enacted 
Vict.  c.  73,  88.  4,  5.  Enfran-  in  the  Co]>yhold  Act,  1894,  for 
chisement  by  oi-diuary  convey-  the  commutation  of  the  lord's 
ance  of  the  fee  simple  from  the  manorial  rights  over  his  copy- 
lord  to  the    tenant    causes    the  holds. 
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The  mode  in  which  the  alienation  of  copyholds  is  at 
present  effected,  so  far  at  least  as  relates  to  transactions 
tjiter  vivos,  still  retains  much  of  the  simplicity,  as  well 
as  the  inconvenience,  of  the  original  method  in  which 
the  alienation  of  these  lands  was  first  allowed  to  take 
place.     The  copyholder  surrenders  the  land  into  the 
hands  of  his  lord,  who  thereupon  admits  the  alienee. 
For  the  purpose  of  effecting  these  admissions,  and  of  Customary 
informing  the  lord  of  the  different  events  happening  ^^"^ 
within  his  manor,  as  well  as  for  settling  disputes,  it 
was  formerly  necessary  that  his  Customary  Court,  to 
which  all  the  copyholders  were  suitors,  should  from 
time  to  time  be  held.     The  copyholders  present  at 
this  Court  were  called  the  hojnage;  a  word  equally  Homage, 
used  to  denote  the  body  of  freeholders  present  at  a 
Court  Baron  (a).     In  order  to  form  a  Court,  it  was 
formerly  necessary  that    two  copyholders    at    least 
should  be  present  (6).     But,   in  modern  times,  the  Courts  may 
holding  of  Courts  having  degenerated  into  little  more  ^^Jl[^^t^?ht^" 
than  an  inconvenient  formality,  it  has  been  provided  presence  of 
by  the  Copyhold  Acts,  1841  and  1894,  that  Customary  Jofde?.''^" 
Courts  may  be  holden  without  the  presence  of  any  copy- 
holder ;  but  no  proclamation  made  at  any  such  Courts 
shall  affect  the  right  or  interest  of  any  person  not 
present,  unless  notice  thereof  shall  be  duly  served  on 
him  within  one  month  (c).    But  where,  by  the  custom 

{a)  Ante,  pp.  446,  447  ;  1  Scriv.  (c)  Stat.   4   &  5  Vict.   c.    85, 

Cop.  7.  s.  86,   DOW  replaced  by  57  &  58 

(b)  1  Scriv.  Cop.  289.  Vict.  c.  46,  s.  82. 
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Court  rolls. 


Steward. 


of  any  manor,  the  lord  is  authorized,  with  the  consent 
of  the  homage,  to  grant  any  common  or  waste  lands  of 
the  manor,  the  Court  must  be  duly  summoned  and 
holden  as  before  (d).  No  Court  can  lawfully  be  held 
out  of  the  manor ;  but  by  immemorial  custom,  Courts 
for  several  manors  may  be  held  together  within  one 
of  them  (e).  In  order  that  the  transactions  at  the 
Customary  Court  may  be  preserved,  a  book  is  pro- 
vided, in  which  a  correct  account  of  all  the  pro- 
ceedings is  entered  by  a  person  duly  authorized. 
This  book,  or  a  series  of  them,  forms  the  court  rolls 
of  the  manor.  The  person  who  makes  the  entries  is 
the  steward ;  and  the  court  rolls  are  kept  by  him,  but 
subject  to  the  right  of  the  tenants  to  inspect  them  (/). 
This  officer  also  usually  presides  at  the  Court  of  the 
manor. 


Grants.  Before  adverting  to  alienation  by  surrender  and 

admittance,  it  will  be  proper  to  mention,  that,  when- 
ever any  lands,  which  have  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  by  copy 
at  his  will,  according  to  the  custom  of  the  manor,  under 
the  usual  services  (g).  These  grants  may  be  made  by 
the  lord  for  the  time  being,  whatever  be  the  extent  of 
his  interest  (/i),  so  only  that  it  be  lawful:  for  instance, 
by  a  tenant  for  a  term  of  life  or  years.  But  if  the  lord, 
instead  of  granting  the  lands  by  copy,  should  once  make 
any  conveyance  of  them  at  the  common  law,  though  it 
were  only  a  lease  for  years,  his  power  to  grant  by  copy 
would  for  ever  be  destroyed  (i).  The  steward,  or  his 
deputy,  if  duly  authorized  so  to  do,  may  also  make 


((2)  SUts.  4  &  5  Vict.  c.  35, 
s.  91  ;  67  &  58  Vict  c.  46,  as.  82 
(2),  88. 

(e)  1  Scriv.  Cop.  6. 

(/)  Ibid.  687.  688. 

{g)  1  Watk.  Cop.  83  ;  1   Scriv. 


Con.  111. 

(h)  Doe  d.  RayerY.  Striddamd^ 
2  Q.  B.  792. 

(0  1  Watk.  Cop.  87.  See  too 
stats.  50  k  61  Vict.  c.  73,  a.  6 ; 
67  k  68  Vict.  c.  46,  s.  81. 
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grants,  as  well  as  the  lord,  whose  servant  he  is  (k). 

It  was  formerly  doubtful  whether  the  steward  or  his 

deputy  could  make  grants  of  copyholds  when  out  of  orants  may 

the  manor  {I).    But  by  the  Copyhold  Acts,  1841  and  l'^^^^^^^ 

1894  (m),  such  grants  may  be  made  out  of  the  manor  manor. 

by  the  lord,  the  steward,  or  the  deputy  steward. 

When  a  copyholder  is  desirous  of  disposing  of  his  Alienation  by 
lands,  the  usual  method  of  alienation  is  by  surrender  of  ®^^®^  ^^' 
the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.    This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.     It  may  be  made  either  in  or 
out  of  Court.    If  made  in  Court,  it  is  of  course  entered  in  Court 
on  the  court  rolls,  together  with  the  other  proceedings ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed ;  it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  (n).     If  the  sur- 
render should  be  made  out  of  Court,  a  memorandum  of  Out  of  Coart. 
the  transaction,  signed  by  the  parties  and  the  steward, 
is  made  in  writing,  and  duly  stamped  as  before  (o).    In 
order  to  give  effect  to  a  surrender  made  out  of  Court, 
it  was  formerly  necessary  that  due  mention,  or  pre-  Presentment, 
sentment,  of  the  transaction,  should  be  made  by  the 
suitors  or  homage  assembled  at  the  next,  or,  by  special 
custom,  at  some  other  subsequent  Court  {p).  And  in 

{k)  1  Watk.  Cop.  29.  roll    if    mado    in    Court,  is  the 

{I)  Ibid.  80.  same  as  on  the-  sale  or  mortgage 

(m)  Stat.   4  &  5  Vict.  c.    35,  of  a  freehold  estate  ;  but  if  not 

8.  87,  now  replaced  by  57  k  58  made  on  a  sale  or  mortgage,  the 

Vict.  c.  46,  8.  83.  duty  is  10«.,  stat.  54  ft  55  Vict, 

(n)  A  form  of  such  a  copy  of  c.  39, 1st  schedule,  tit.  Copyhold 

court  roll  will  be  found  in  Ap-  and  Customary  Estates,  replacing 

pendix  (D).  sUt.  33  &  34  Vict.  c.  97,  to  the 

(o)  By  the  Stamp  Act,   1891,  same  effect. 

tlie  stamp  duty  on  a  memoran-  (p)  1  Watk.  Cop.  79 ;  1  Scriv. 

dum  of  a  surrender  if  made  out  Cop.  277. 

of  Court,  or  on  the  copy  of  court 
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now  unneces- 
sary. 


Nature  of 
surrenderee's 
right  until 
admittance. 


Surrender  to 
the  use  of  a 
wife. 


Surrender 
of  lands  of 
the  wife. 


Married 
woman  bare 
trustee. 


this  manner  an  entry  of  the  surrender  appeared  on  the 
court  rolls,  the  steward  entering  the  presentment  as 
part  of  the  business  of  the  Court.  But  by  the  Copy- 
hold Act,  1894  (replacing  the  Act  of  1841),  every 
surrender,  which  the  lord  is  compellable  to  accept  or 
accepts,  shall  be  entered  on  the  court  rolls ;  and  an 
entry  so  made  shall  be  as  valid  as  an  entry  made  in 
pursuance  of  a  presentment  by  the  homage  (q).  So 
that  in  this  case,  the  ceremony  of  presentment  is  now 
dispensed  with.  When  the  surrender  has  been  made, 
the  surrenderor  still  continues  tenant  to  the  lord,  until 
the  admittance  of  the  surrenderee.  The  surrenderee 
acquires  by  the  surrender  merely  an  inchoate  right, 
to  be  perfected  by  admittance  (r).  This  right  was 
formerly  inalienable  at  law,  even  by  will,  imtil  ren- 
dered devisable  by  the  Wills  Act,  1837  (») ;  but,  like 
a  possibility  in  the  case  of  freeholds,  it  might  always 
be  released,  by  deed,  to  the  tenant  of  the  lands  (0- 

A  surrender  of  copyholds  might  always  be  made  by 
a  man  to  the  use  of  his  wife,  for  such  a  surrender  is 
not  a  direct  conveyance,  but  operates  only  through 
the  instrumentality  of  the  lord  (u).  And  a  valid  sur- 
render might  at  any  time  be  made  of  the  lands  of 
a  married  woman,  by  her  husband  and  herself ;  she 
being  on  such  surrender  separately  examined,  as  to 
her  free  consent,  by  the  steward  or  his  deputy  (x). 
Since  the  Vendor  and  Purchaser  Act,  1874  (y),  where 
any  copyhold  hereditament  is  vested  in  a  married 
woman,  as  a  bare  trustee  {z)y  she  may  surrender  the 


(q)  Stat.  67  &  58  Vict.  c.  46, 
8.  86,  replacing  4  &  5  Viet.  c.  35, 
8  89 

(r)'  Doe  d.  Tofield  v.  Tqficld,  11 
£ast,  246,  10  R.  R.  496 ;  Bex  v. 
Davie  Jane  St.  John  Mildmay, 
6  B.  &  Ad.  254  ;  Doe  d.  fTinder 
V.  Lawes,  7  A.  &  E.  195. 

(s)  7  Will.  IV.  &  1  Vict.  c.  26, 
8.  3. 


(0  Kite    ami  Queinian's    cwjr, 
4  Kep.  25  a  ;  Co.  Litt.  60  a. 
.  (u)  Co.   Cop.    8.    86 ;    Tracts, 
p.  79. 

(a:)  1  Watk.  Cop.  63.  t^f=?i- 

(y)  Stat.  37  &  38  Vict,  c.  78, 
8.  6,  now  replaced  by  66  &  57 
Vict.  c.  63,  8.  16. 

(2:)  See  ante,  p.  313,  n.  (»). 
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same  as  if  she  were  a  feme  sole.     And  under  the 
Married  Women's  Property  Act,  1882  (a),  a  married  copyholds, 
woman  may  dispose  of  copyholds,  which  belong  to  her  ^^j^}^  a^ 
as  her  separate  property  by  virtue  of  that  Act,  in  the  rate  property, 
same  manner  as  if  she  were  a  feme  sole. 

When  the  surrender  has  been  made,  the  surrenderee  Admittance, 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine.  This  admittance  is  usually 
taken  immediately  {b) ;  but,  if  obtained  at  any  future 
time,  it  will  relate  back  to  the  surrender;  so  that,  if  the 
surrenderor  should,  subsequently  to  the  surrender,  have 
surrendered  to  any  other  person,  the  admittance  of  the 
former  surrenderee,  even  though  it  should  be  subsequent 
to  the  admittance  of  the  latter,  will  completely  displace 
his  estate  (c).  Formerly  a  steward  was  unable  to  admit  Admittance 
tenants  out  of  a  manor  (d) ;  but  by  the  Copyhold  Act,  ^^l^^^^^ 
1894  (replacing  the  Act  of  1841),  a  valid  admittance  the  manor, 
may  be  made,  either  by  the  lord,  his  steward,  or  deputy, 
out  of  the  manor,  without  holding  a  Court,  and  without 
any  presentment  of  the  surrender,  in  pursuance  of  which 
admission  may  have  been  granted  (e).  Admittance  may 
also  be  implied  from  the  lord's  accepting  quit  rents  from 
a  person  paying  them  as  heir  of  or  surrenderee  from  a 
former  copyhold  tenant  (/). 

The  alienation  of  copyholds  by  will  was  formerly  Alienation 
eflfected  in  a  similar  manner  to  alienation  inter  vivos.  ^^  ^*^- 
It  was  necessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the  use 

(«)  Stat.  45  k  46  Vict.  c.  75,  Guiteridge  v.  Sowerby,   7   C  B. 

8S.   1  (sub-s.  1),   2,  5  ;  Bee   ante,  N.  S.  599. 

pp.  812—314.  (c)  Stat.  57  k  68  Vict.  c.  46. 

(6)  See  Appendix  (D).  s.  84,  replacing  4  &  5  Vict.  c.  35, 

(c)  1  Watk.  Cop.  103.  bs.  88,  90. 

(rf)  Doe  d.  Leach  v.  Whilaker,  (f)  Ecclesiastical    Commrs.  v. 

6   B.  &   Ad.   409,   435  ;  Doe  d.  Farr,  1894,  2  Q.  B.  420. 
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Presentment 
of  will, 


now  nnneces- 
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of  his  will.  His  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.  The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee (g).  By  a  statute  of  Geo.  III.  (fc),  a  devise  of 
copyholds,  without  any  surrender  to  the  use  of  the  will, 
was  rendered  as  valid  as  if  a  surrender  had  been  made  (i) . 
The  Wills  Act  of  1837  requires  that  wills  of  copyhold 
lands  shall  be  executed  and  attested  in  the  same  manner 
as  wills  of  freeholds  (/c).  But  a  surrender  to  the  use 
of  the  will  is  still  unnecessary ;  and  a  surrenderee,  or 
devisee,  who  has  not  been  admitted,  is  now  empowered 
to  devise  his  interest  (/).  Formerly,  the  devisee  under 
a  will  was  accustomed,  at  the  next  Customary  Court 
held  after  the  decease  of  his  testator,  to  bring  the  will 
into  Court :  and  a  presentment  was  then  made  of  the 
decease  of  the  testator,  and  of  so  much  of  his  will  as 
related  to  the  devise.  After  this  presentment  the 
devisee  was  admitted,  according  to  the  tenor  of  the  will. 
But  since  the  Copyhold  Act  of  1841,  the  mere  delivery 
to  the  lord,  or  his  steward,  or  deputy  steward,  of  a  copy 
of  the  will,  has  been  sufficient  to  authorize  its  entry  on 
the  court  rolls  without  the  necessity  of  any  presentment ; 
and  the  devisee  may  be  admitted  at  once  (m). 


If  no  pereon 
claim  admit- 
tance, the 
lord  may 
seize 
qu4msqtte» 


Sometimes,  on  the  decease  of  a  tenant,  no  person 
comes  in  to  be  admitted  as  his  heir  or  devisee.  In  this 
case  the  lord,  after  making  due  proclamation  at  three 
consecutive  Courts  of  the  manor  for  any  person  having 
right  to  the  premises  to  claim  the  same  and  be  admitted 
thereto,  is  entitled  to  seize  the  lands  iato  his  own  hands 


{ff)  Wainewright  v.  Elwell^  1 
Mad.  627  ;  Phillips  v.  PhUlipt, 
1  My.  k  K.  649,  664. 

(A)  55  Geo.  III.  c.  192,  12th 
July,  1816. 

(i)  Doe  d.  Netkercote  v.  BarUe, 
5  H.  &  A.  492. 

{k)  Stat.  7  Will.  IV.  &  1  Vict. 


c.  26,  88.  2,  3,  4,  5,  9 ;  see  anU, 
p.  238  ;  Garland  v.  Mead,  L.  K. 
6  Q.  B.  441. 

II)  Sect  8. 

(m)  Stat.  4  &  5  Vict.  c.  85, 
88.  88,  89,  90,  now  replaced  by 
57  &  58  Vict.  c.  46,  ss.  84,  85. 
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qrumsqiiey  as  it  is  called,  that  is,  until  some  person 

claims  admittance  (n) ;  and  by  the  special  custom  of 

some  manors,  he  is  entitled  to  seize  the  lands  absolutely. 

But  as  this  right  of  the  lord  might  be  very  prejudicial  Provision  in 

to  infants,  married  women,  and  lunatics  entitled  to  ^fonte^mar. 

admittance  to  any  copyhold  lands,  in  consequence  of  "ed  women, 

their  inability  to  appear,  special  provision  has  been    "  *  ^' 

made  by  Act  of  Parliament  for  the  vicarious  admission 

of  such  persons,  securing  to  the  lord  his  proper  fine, 

and  prohibiting  any  absolute  forfeiture  of  the  lands 

for  the  neglect  or  refusal  of  any  infant,   married 

woman,  or  lunatic  so  found  by  inquisition  to  come 

in  and  be  admitted,  or  to  pay  the  fine  imposed  on 

admittance  (o). 

Although  mention  has  been  made  of  surrenders  to  statute  of 
the  use  of  the  surrenderee,  it  must  not  therefore,  be  ^^^^  "^* 
supposed  that  the  Statute  of  Uses  (p)  has  any  applica-  copyholds, 
tion  to  copyhold  lands.  This  statute  relates  exclusively 
to  freeholds.  The  seisin  or  feudal  possession  of  all 
copyhold  land  ever  remains,  as  we  have  seen  (q),  vested 
in  the  lord  of  the  manor.  Notwithstanding  that  custom 
has  given  to  the  copyholder  the  enjoyment  of  the  lands, 
they  still  remain,  in  contemplation  of  law,  the  lord's 
freehold.  The  copyholder  cannot,  therefore,  simply 
by  means  of  a  surrender  to  his  use  from  a  former  copy- 
holder, be  deemed,  in  the  words  of  the  Statute  of  Uses,  in 
lawful  seisin  for  such  estate  as  he  has  in  the  use;  for  the 
estate  of  the  surrenderor  is  customary  only,  and  the  estate 
of  the  surrenderee  cannot,  consequently,  be  greater. 
Custom,  however,  has  now  rendered  the  title  of  the 
copyholder  quite  independent  of  that  of  his  lord.   When 

(n)  1  Watk.  Cop.  234  ;  1  Scriv.  Doe  d.  Twining  v.  MiiscoU,   12 

Cop.  355 ;  Doe  d.  Bover  v.   True-  M.  &  W.    832,    842  ;   Dimes  v. 

man,  1  B.  &  Ad.  736.    See  Eccle-  Grand  Junction  Canal  Company y 

siastical  Commrs.  v,  Parr^  1894,  9  Q.  B.  469,  610. 

2  Q.  B.  420.  (p)  Stat.  27  Hen.  VIII.  c.  10 

"   Stats.    11    Geo.    IV.  &  1  ante,  p.  171. 


(0) 
Will. 


IV.    c.   65,    8S.   3—9  ;    53  (q)  Ante,  p.  453. 

Vict  c.  5,  ss.  116,  125,  126.    See 
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Trusts. 


Settlements. 


a  surrender  of  copyholds  is  made  into  the  hands  of  the 
lord  to  the  tise  of  any  person,  the  lord  is  now  merely 
an  instrument  for  carrying  the  intended  alienation  into 
effect ;  and  the  title  of  the  lord,  so  that  he  be  lord  de 
facto,  is  quite  immaterial  to  the  validity  either  of  the 
surrender  or  of  the  subsequent  admittance  of  the 
surrenderee  (r) .  But  if  a  surrender  should  be  made  for 
one  person  to  the  use  of  another  upon  trust  for  a  third, 
the  High  Court  of  Justice  would  exercise  the  same 
jurisdiction  over  the  surrenderee,  in  compelling  him  to 
perform  the  trust,  as  it  would  in  the  case  of  freeholds 
vested  in  a  trustee.  And  when  copyhold  lands  form  the 
subject  of  settlement,  the  usual  plan  is  to  surrender 
them  to  the  use  of  trustees,  as  joint  tenants  of  a  cus- 
tomary estate  in  fee  simple,  upon  such  trusts  as  will 
effect,  in  equity,  the  settlement  intended.  The  trustees 
thus  become  the  legal  copyhold  tenants  of  the  lord,  and 
account  for  the  rents  and  profits  to  the  persons  bene- 
ficially entitled.  The  equitable  estates  which  are  thus 
created  are  of  a  similar  nature  to  the  equitable  estates 
in  freeholds,  of  which  we  have  already  spoken  (s) ;  and  a 
Separate  use.  trust  for  the  separate  use  of  a  married  woman  might  be 
created  as  well  out  of  copyhold  as  out  of  freehold  lands  (t) . 
Equitable  An  equitable  estate  tail  in  copyholds  may  be  barred  by 
maybe^rred  ^®®^>  ^^  ^^®  Same  manner  in  every  respect  as  if  the 
by  deed.  lands  had  been  of  freehold  tenure  (u).    But  the  deed, 

instead  of  being  inroUed  in  the  Court  of  Chancery  or  the 
Supreme  Court  (:r),  must  be  entered  on  the  court  rolls 
of  the  manor  (y).  And  if  there  be  a  protector,  and  he 
consent  to  the  disposition  by  a  distinct  deed,  such  deed 
must  be  executed  by  him  either  on,  or  any  time  before, 
the  day  on  which  the  deed  barring  the  entail  is  executed ; 


'  (r)  1  Watk.  Cop.  74. 
(«)  AnUj  p.  178  sq. 
(0  See  anU,  p.  806. 
(u)  Seeante,  p.  185. 
(ar)  Stat.  8  &  4  Will  IV.  c.  74, 
H.  54.     See  anUf  p.  98. 

(y)  Sect.  58.     it  has  beeu  de- 


cided, contrary  to  the  prevalent 
impression,  that  the  entry  most 
be  made  within  six  calendar 
months;  Honywoad  y.  FbrtUr, 
80  Bear.  1  ;  Oibbons  ▼.  Snape^ 
82  Beay.  180  ;  Green  v.  PaUrson, 
82  Ch.  D.  95. 
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and  the  deed  of  consent  must  also  be  entered  on  the  Devolution  of 
court  rolls  {z).    Upon  the  death  of  a  sole  trustee  of  on^death 
copyholds,  being  the  tenant  on  the  court  rolls,  his  of  trustee. 
estate,  if  of  inheritance,  does  not  devolve  upon  his  per- 
sonal representatives,  according  to  the  law  now  governing 
the  devolution  of  a  similar  interest  in  freeholds,  but  will 
pass  to  his  heir  or  devisee  (a).     But  under  the  Land  Of  cestui  que 
Transfer  Act,  1897(6),  the  estate  of  a  cestui  que  trust  *'^"^^' 
of  copyholds  entitled  in  fee  devolves  on  his  death  to 
his  personal  representatives  in  the  same  manner  as  a 
like  equitable  estate  in  freeholds  (c) . 

As  the  owner  of  an  equitable  estate  has,  from  the  Equitable 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he  is  ^^g^rren"''''* 
not  himself  a  copyholder.     He  is  not  a  tenant  to  the  dered. 
lord :  this  position  is  filled  by  his  trustee.     The  trustee, 
therefore,  is  admitted  and  may  surrender ;  but  the 
cestui  que  trust  cannot  adopt  these  means  of  disposing 
of  his  equitable  interest  (d).     To  this  general  rule,  Exceptions. 
however,  there  have  been  admitted,  for  convenience' 
sake,  two  exceptions.     The  first  is  that  of  a  tenant  in 
tail  whose  estate  is  merely  equitable :  by  the  Act  for  the  Tenant  of 
abolition  of  fines  and  recoveries  (e),  the  tenant  of  ^tatetaU 
a  merely  equitable  estate  tail  is  empowered  to  bar  the  may  bar 
entail,  either  by  deed  in  the  manner  above  described,  surrender. 
or  by  surrender  in  the  same  manner  as  if  his  estate 
were  legal  (/) .    The  second  exception  relates  to  married 
women,  it  being  provided  by  the  same  Act  (g)  that 

(2)  Stet.  3  &4  Will.  IV.  c.  74,  (c)  Ante,  p.  187. 

8.  53.  (d)  1  Scriv.  Cop.  262.     No  fine 

(a)  Stats.  57  k  58  Vict.  c.  46,  can   be  exacted   by  the  lord  in 

8.  88 ;  50  &  51  Vict,  c  73,  s.  45,  respect  of  any  devolution  of  the 

repealing  44  &  45  Vict.   c.  41,  equitable  estate ;  Hall  v.  Brom- 

8.  30,  as  to  copyholds  ;  see  aTite,  ley,  35  Ch.  D.  642. 
p.    188  ;   Re  MUW    Trusts,    37  («)  Stat.  3  &  4  Will.  IV.  c.  74, 

Ch.  D.  312,  40  Ch.  D.  14.  8.  50. 

(h)  Stat.  60  &  61  Vict.  c.  65,  (/)  See  arUe,  p.  461. 

s.  1  (4) ;  Re  ScnnerviUe  dk  Turner's  (g)  Stat.  3  &  4  Will.  IV.  c.  74, 

CoKtraet,   1903,   2  Ch.  583 ;   cf.  8.  90. 
arUe,  p.  463. 
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Husband  and 
wife  may 
surrender 
wife's  equit- 
able estate. 


whenever  a  husband  and  wife  shall  surrender  any  copy- 
hold lands  in  which  she  alone,  or  she  and  her  husband 
in  her  right,  may  have  any  equitable  estate  or  interest, 
the  wife  shall  be  separately  examined  in  the  same 
manner  as  she  would  have  been,  had  her  estate  or 
interest  been  at  law  instead  of  in  equity  merely  (h) ; 
and  every  such  surrender,  when  such  examination  shall 
be  taken,  shall  be  binding  on  the  married  woman  and 
all  persons  claiming  under  her;  and  all  surrenders 
previously  made  of  lands  similarly  circumstanced,  where 
the  wife  shall  have  been  separately  examined  by  the 
person  taking  the  surrender,  are  thereby  declared  to  be 
good  and  valid.  But  these  methods  of  conveyance, 
though  tolerated  by  the  law,  are  not  in  accordance  with 
principle  ;  for  an  equitable  estate  is,  strictly  speaking, 
an  estate  in  the  contemplation  of  equity  only,  and  has 
no  existen  ce  anywhere  else.  As,  therefore,  an  equitable 
estate  tail  in  copyholds  may  properly  be  barred  by  a 
deed  entered  on  the  court  rolls  of  the  manor,  so  an 
equitable  estate  or  interest  in  copyholds  belonging  to  a 
married  woman  was  more  properly  conveyed  by  a  deed, 
executed  with  her  husband's  concurrence,  and  acknotc- 
ledged  by  her  in  the  same  manner  as  if  the  lands  were 
freehold  (i).  And  the  Fines  and  Eecoveries  Act,  by 
which  this  mode  of  conveyance  is  authorized,  does  not 
require  that  such  a  deed  should  be  entered  on  the  court 
rolls.  If  a  married  woman's  equitable  estate  in  copy- 
holds belong  to  her  for  her  separate  use,  or  as  her 
separate  property  under  the  Married  Women's  Property 
Act,  1882,  she  may  dispose  thereof  in  the  same  manner 
as  if  she  were  a  feme  sole  {k). 


Bemainders.         Copyhold  estates  admit  of  remainders  analogous  to 
those  which  may  be  created  in  estates  of  freehold  (/)• 


(h)  See  ante,  p.  474. 
(i)  Stet.  8  &  4  Will.  IV.  c.  74, 
.  77  ;  see  Carter  v.  Carterj  1896, 


1  Ch.  62 ;  ante,  p.  303. 
(A;)  See  anU,  pp.  306—314. 
(/)  See  aiUe,  pp.  332,  316. 
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And  when  a  surrender  or  devise  is  made  to  the  ase  of 
any  person  for  life,  with  remainders  over,  the  admission 
of  the  tenant  for  life  is  the  admission  of  all  persons 
having  estates  in  remainder,  unless  there  be  in  the 
manor  a  special  custom  to  the  contrary  (m).  A  vested 
estate  in  remainder  is  capable  of  alienation  by  the 
usual  mode  of  surrender  and  admittance.  Contingent  contingent 
remainders  of  copyholds  have  always  had  this  advantage,  remainders. 
that  they  have  never  been  liable  to  destruction  by  the 
sudden  determination  of  the  particular  estate  on  which 
they  depend.  The  freehold,  vested  in  the  lord,  is  said 
to  be  the  means  of  preserving  such  remainders  until 
the  time  when  the  particular  estate  would  regularly  have 
expired  (w).  In  this  respect  they  resemble  contingent 
remainders  of  equitable  or  trust  estates  of  freeholds,  as 
to  which  we  have  seen  that  the  legal  seisin,  vested  in 
the  trustees,  preserves  the  remainders  from  destruc- 
tion (o).  But  if  the  contingent  remainder  be  not  ready 
to  come  into  possession  the  moment  the  particular 
estate  would  naturally  and  regularly  have  expired,  such 
contingent  remainder  will  fail  altogether  (p) :  unless  it 
should  have  been  created  after  the  Act  of  1877  amending 
the  law  as  to  contingent  remainders  (^),  and  would  have 
been  valid,  if  created  as  an  executory  limitation ;  in 
which  case  it  will  be  preserved  by  the  Act,  which 
extends  to  hereditaments  of  any  tenure.  In  other 
respects  the  creation  of  contingent  remainders  of  legal 
and  equitable  estates  in  copyholds  appears  to  be  governed 
by  the  same  rules  as  are  applicable  to  similar  interests 
in  freeholds  (r). 

(»i)  1  Watk.  Cop.  276  ;  i>0€  d.  Cop.    196;    1    Sciiv.   Cop.   477; 

Winder  v.  Lawes,  7  A.  &  E.  196  ;  Picker sgiZl    v.    Orey,    30    Beuv. 

Smith  V.  Olaascoek,  4  C.  B.  N.  S.  352. 

357  ;  RandJUld  v.  BandJUld,    1  (o)  Ante,  p.  366. 

Dr.  &  S.  310.     See,  however,  as  {p)  Gilb.  Ten.  266;    Fearue, 

to  the  reversioner,  Beg.  v.  Lady  C.  R.  320. 

of  the  Manor  of  DuUingham,  8  Qq)  Stat.  40  &  41  Vict  e.  33  ; 

A.  k  £.  868.  see  ante,  pp.  354,  400. 

(n)  Feame,  C.  R.  319  ;  1  Watk.  (r)  AnU,  pp.  400—406. 

W.R.P.  31 
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Execatory 
devifies. 


Lord  not 
bound  to 
accept  a  sur- 
render inter 
vivo^  to  shif  t« 
ing  uses. 


Executory  devises  of  copyholds,  similar  in  all  respects 
to  executory  devises  of   freeholds,  have  long  been 
permitted  (s).    And  directions  to  executors  to  sell  the 
copyhold  lands  of  their  testator  (which  directions,  we 
have  seen  (t),  give  rise  to  executory  interests)  are  still 
in  common  use ;  for,  when  such  a  direction  is  given, 
the  executors,  taking  only  a  power  and  no  estate,  have 
no  occasion  to  be  admitted  ;  and  if  they  can  sell  before 
the  lord  has  had  time  to  hold  his  three  Customary 
Courts  for  making  proclamation  in  order  to  seize  the 
land  quousque  (u),  the  purchaser  from  them  will  alone 
require  admittance  by  virtue  of  his  executory  estate 
which  arose  on  the  sale.     By  this  means  the  expense 
of  only  one  admittance  is  incurred ;  whereas,  had  the 
lands  been  devised  to  the  executors  in  trust  to  sell,  they 
must  first  have  been  admitted  under  the  will,  and  then 
have  surrendered  to  the  purchaser,  who  again  must 
have  been  admitted  under  their  surrender.     And  in 
a  case,  where  a  testator  devised  copyholds  to  such  uses 
as  his  trustees  should  appoint,  and  subject  thereto  to 
the  use  of  his  trustees,  their  heirs  and  assigns  for  ever, 
with  a  direction  that  they  should  sell  his  copyholds, 
it  was  decided  that  the  trustees  could  make  a  good  title 
without  being  admitted,  even  although  the  lord  had  in 
the  meantime  seized  the  land  qwousque  for  want  of  a 
tenant  {x) .    But  it  has  been  decided  that  the  lord  of 
a  manor  is  not  bound  to  accept  a  surrender  of  copyholds 
tnt«rvtt;o8,  tosuch  uses  as  the  surrenderee  shall  appoint, 
and,  in  default  of  appointment,  to  the  use  of  the  sur- 
renderee, his  heirs  and  assigns  {y).     This  decision  is 
in  accordance  with  the  old  rule,  which  construed  sur- 
renders of  copyholds  in  the  same  manner  as  a  conveyance 


{$)  1  Watk.  Cop.  210. 

(t)  Ante,  p.  388.  The  stet.  21 
Hen.  VIII.  c.  4  applies  to  copy- 
holds; Peppercorn  v.  Wayman, 
5  De  G.  &  S.  230 ;  anU,  p.  889. 

{u)  See  antey  pp.  476,  477. 


{x)  Glass  V.  Richardson,  9  Hare, 
698,  2  De  G.  M.  k  G.  658;  and 
see  R,  v.  CorheU,  1  E.  &  B.  836; 
R.  V.  Wilson,  8  B.  it  S.  201. 

(y)  Flack  v.  Douming  CoUtgt, 
17  Jur.  697,  13  C.  B.  945. 
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of  freeholds  inter  vivos  at  common  law  (z) .  If,  however, 
the  lord  should  accept  such  a  surrender,  he  will  be 
bound  by  it,  and  must  admit  the  appointee  under  the 
power  of  appointment,  in  case  such  power  should  be 
exercised  (a). 

With  regard  to  the  interest  possessed  by  husband  Husband 
and  wife  in  each  other's  copyhold  lands,  the  husband  ^  ^  ^' 
wa.s  entitled  to  the  whole  income  of  his  wife's  land 
during  her  coverture,  unless  the  land  were  settled 
on  trust  for  her  separate  use  (b).     But  the  Married 
Women's  Property  Act,  1870(c),  provided  that  when  Married 
any  copyhold  or  customary  property  should  descend  Pro^/ 
upon  any  woman  married  after  the  passing  of  that  Act,  ^^^^  i^^^- 
as  heiress  or  co-heiress  of  an  intestate,  the  rents  and 
profits  of  such  property  should,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to  such  woman  for  her  separate  use. 
And  under  the  Married  Women's  Property  Act,  1882,  Wife's  eepa- 
a  married  woman  is  entitled  to  have  and  to  hold  any  ^^  P^op^^  7- 
copyhold  land,  which  belongs  to  her  as  her  separate 
property  under  that  Act,  and  the  rents  and  profits 
thereof,  in  the  same  manner  as  if  she  were  a  feme 
sole  (d).    A  special  custom  appears  to  be  necessary 
to  entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife's  Cartesy. 
copyholds  (e).    A  special  custom  also  is  required  to 
entitle  the  wife  to  any  interest  in  the  lands  of  her 
husband  after  his  decease.    Where  such  custom  exists, 
the  wife's  interest  is  termed  her  freebench ;  and  it  Freebench. 
generally  consists  of  a  life  interest  in  one  divided  third 
part  of  the  lands,  or  sometimes  of  a  life  interest  in  the 

(«)  1  Watk.  Cop.  108,  110 ;  1  (6)  1  Watk.  Cop.  273,  335,  4tli 

Scrir.  Cop.  178.  ed.     See  ante,  pp.  300,  306. 

(a)  B.   V.   OundU,  1  A.  &  £.  (c)  Stat.  33  k  34  Vict.  c.  93, 

288  ;   JBoddington  v.   Abemethy,  s.  8  ;  passed  9th  Aug.  1870.     See 

5  B.  &  C.  776,  8   Dow.  &   Ry.  ante,  pp.  309,  310  &  d.  {p). 

626  ;    1   Scriv.    Cop.   226,    229  ;  (d)  See  anU,  pp.  810—318. 

EddUOtm  y.    CMint,    3    Be   G.  («)  2  Watk.  Cop.  71.    See  as 

M.  It  Q.  1.  to  freeholds,  ante,  p.  300. 
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entirety  (/) ;  and,  like  dower  under  the  old  law,  free- 
bench  is  paramount  to  the  husband's  debts  (g).  Free- 
bench,  however,  usually  differs  from  the  ancient  right 
of  dower  in  this  important  particular,  that  whereas  the 
widow  was  entitled  to  dower  of  all  freehold  lands  of 
which  her  husband  was  solely  seised  at  any  time  during 
the  coverture  (ft),  the  right  to  freebench  does  not  usually 
attach  until  the  actual  decease  of  the  husband  (t),  and 
it  may  be  defeated  by  a  devise  of  the  lands  by  the  will 
of  the  husband  {k).  Freebench,  therefore,  is  in  general 
no  impediment  to  the  free  alienation  by  the  husband 
of  his  copyhold  lands,  without  his  wife's  concurrence. 
Manor  of         ^^  ^^^  ^^^^  ^^^  important  manor  of  Cheltenham  forms 

Cheltenham     j^^  exception;   for,  by  the  custom  of  this  manor,  as 

18  an  excep-  ^  '     ^ 

tion.  settled  by  Act  of  Parliament,  the  freebench  of  widows 

attaches,  like  the  ancient  right  of  dower  out  of  freeholds, 
on  all  the  copyhold  lands  of  inheritance  of  which  their 
husbands  were  tenants  at  any  time  during  the  cover- 
Dower  Act.  ture  (Z).  The  Dower  Act  (m)  does  not  extend  to 
freebench  (n).  Enfranchisement  under  the  Copyhold 
Acts,  1852  or  1894  (o),  does  not  affect  the  dower, 
freebench  or  curtesy  of  any  person  married  before  the 
enfranchisement  takes  effect  (p). 

(/)  1  Scriv.  Cop.  89.  (m)  Stat.  3&  4  WiU.  IV.  c.  105. 

ig)  Spyer  v.   HyaU,  20  Beav.  ante,  p.  818. 
621.  (n)  Smith  v.  Adams,  18  Bear. 

(A)  Ante,  p.  314.  499,  6  De  G.  M.  &  G.  712. 

(i)  2  Watk.  Cop.  73.  (o)  Ante,  pp.  469.  470. 

{k)  Lacey   v.    Hill,   L.    R.   19  (p)  Stat.  57  &  58  Vict,  c  46, 

E<i.  346  8.   21,  replacing  15  k  16  TveX. 

{I)  Doe  d.  RUldell  v.  Owinnell,  c.  51,  s.  34. 
1  Q.  B.  682. 
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PAET  IV. 

OF    PERSONAL    INTERESTS    IN    REAL    ESTATE. 


The  subjects  which  have  hitherto  occupied  our 
attention  derive  a  great  interest  from  the  antiquity  of 
their  origin.  We  have  seen  that  the  difference  between 
freehold  and  copyhold  tenure  has  arisen  from  the  distinc- 
tion which  prevailed,  in  ancient  times,  between  free 
t-enure  and  tenure  in  villenage  (a) ;  and  that  estates  of 
freehold  in  lands  and  tenements  owe  their  origin  to  the 
ancient  feudal  system  (b) .  The  law  of  real  property,  in 
which  term  both  freehold  and  popyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity ;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  insti- 
tuted than  they  are  at  present.  The  subjects,  however, 
on  which  we  are  now  about  to  be  engaged  possess  little 
of  the  interest  which  arises  from  antiquity ;  although 
their  present  value  and  importance  are  unquestionably 
great.  The  principal  interests  of  a  personal  nature 
derived  from  landed  property,  are  a  term  of  years  and 
a  mortgage.  The  origin  and  reason  of  the  personal  Term  of 
nature  of  a  term  of  years  in  land  have  been  already  y®*™* 
attempted  to  be  explained  (c) ;  and  at  the  present 
day,  leasehold  interests  in  land,  in  which,  amongst 
other  things,  all  building  leases  are  included,  form  a 
subject  sufficiently  important  to  require  a  separate 

(a)  Ante,  pp.  16,  41—44,  441.  (c)  Ante,  pp.  17  -21,  27,  28. 

(6)  Ante,  pp.  12—15,  41—44. 
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Mortgage.  coDBideration.  The  personal  nature  of  a  mortgage  was 
not  clearly  established  till  long  after  a  term  of  years 
was  considered  as  a  chattel  (d).  Bat  it  is  now  settled 
that  every  mortgage,  whether  with  or  withoat  a  bond 
or  covenant  for  the  repayment  of  the  money,  forms  part 
of  the  personal  estate  of  the  lender  or  mortgagee  (e). 
And  when  it  is  known  that  the  larger  proportion  of  the 
lands  in  this  kingdom  is  at  present  in  mortgage,  a  fact 
generally  allowed,  it  is  evident  that  a  chapter  devoted 
to  mortgages  cannot  be  saperflaous.  It  may  be  pointed 
out  that  mortgages,  as  well  as  leaseholds  (/),  are 
included  in  personal  estate  as  passing  to  the  executor 
or  administrator,  without  reference  to  the  question 
whether  they  are  things  specifically  recoverable.  As 
*  will  be  seen  further  on,  the  estate  of  a  mortgagee  may 
have  the  quality  and  incidents  of  real  estate  at  law. 
but  will  nevertheless  form  part  of  his  personal  estate 
in  equity  (g) 

{d)  Thomborough  v.  Baker,   1  (e)  Co.  Litt.  208  a,  u.  (1). 

Cha.    Ca.   283,    8  Swanst.    628,  (/)  Ante,  pp.  25—28. 

anno   1675  ;    Tabor  v.    Tabor,  3  (g)  Ante,  pp.  158—181. 
Swanst.  686. 
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CHAPTER  I. 

OF    A    TERM    OF    YEARS. 

At  the  present  day,  one  of  the  most  important  kinds 
of  chattel  or  personal  interests  in  landed  property  is 
a  term  of  years,  by  which  is  understood,  not  the  time 
merely  for  which  a  lease  is  granted,  but  also  the  interest 
acquired  by  the  lessee.  Terms  of  years  may  practically 
be  considered  as  of  two  kinds ;  first,  those  which  are  Two  kinds  of 
created  by  ordinary  leases,  which  are  subject  to  a  yearly  y^an. 
rent,  which  seldom  exceed  ninety-nine  years,  and  in 
respect  of  which  so  large  a  number  of  the  occupiers  of 
lands  and  houses  are  entitled  to  their  occupation ;  and 
secondly,  those  which  are  created  by  settlements,  wills, 
or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually 
reserved,  which  are  frequently  for  one  thousand  years  or 
more,  which  are  often  vested  in  trustees,  and  the  object 
of  which  is  usually  to  secure  the  payment  of  money  by 
the  owner  of  the  land.  But  although  terms  of  years  of 
different  lengths  are  thus  created  for  different  purposes, 
it  must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  from  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  in  the  eye 
of  the  law. 

The  consideration  of  terms  of  the  former  kind,  or  A  tenancy 
those  created  by  ordinary  leases,  may  conveniently  be  *  ^*  * 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.     A  tenancy  at  will  may  be 
created  by  parol  (a),  or  by  deed ;  it  arises  when  a  person 

{a)  SUt.  29  Car.  II.  c.  3.  s.  1. 
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lets  land  to  another,  to  hold  at  the  will  of  the  lessor  or 
person  letting  (6).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will ;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leaye 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (c).  He  is  allowed,  if  turned  out 
by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it  is 
EmblementB.  legally  expressed,  to  take  the  emblements  (d).  But  as 
this  kind  of  letting  is  very  inconvenient  to  both  parties, 
it  is  scarcely  ever  adopted  ;  and,  in  construction  of  law, 
a  lease  at  an  annual  rent,  made  generally  without 
expressly  stating  it  to  be  at  will  (e),  and  without  limiting 
any  certain  period,  is  not  a  lease  at  will,  but  a  lease  from 
year  to  year  (/),  of  which  we  shall  presently  speak. 
As  we  have  seen  (g),  the  Courts  of  law  considered  one 
in  possession  of  land  as  cestui  que  trust  to  be  merely  the 
tenant  at  will  of  his  trustees  {h) ;  although  he  might 
have  been  absolutely  entitled  in  equity.  A  tenancy  by 
sufferance  is  when  a  person,  who  has  originally  come 
into  possession  by  a  lawful  title,  holds  such  possession 
after  his  title  has  determined. 


Cestui  que 
trutt  tenant 
at  will. 

Tenancy  by 
sufferance 


Lease  from 
year  to  year. 


A  lease  from  year  to  year  is  a  method  of  letting  very 
commonly  adopted:  in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.  The  advantage  consists  in  this,  that  both  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  determined  by  the  other  of  them  (i).  By  the 
common  law,  this  notice  must  be  given  at  least  half 


(h)  Litt.  8.  68  ;  2  Black.  Comm. 
145. 

(c)  Harnett  v.  Maitland,  16 
M.  &  W.  257. 

(d)  Litt.  8.  68  ;  see  Graves  v. 
Weld,  5  B.  &  Ad.  105. 

(e)  Doe  d.  Bastow  v.  Cox,  11 
Q.  B.  122  ;  Doe  d.  Dixie  v.  Davies^ 
7  Ex.  89. 

(/)  Itight  d.  Flower  v.  Darhy, 
1  T.  R.  169,  163.  1  R,  R.  169  ; 


Dougal  v.  McCarthy,  1898,  1 
Q.  B.  736. 

(g\  Ante,  p.  184. 

(h)  Pomfret  v.  fVindsar,  2  Ves. 
sen.  472,  481.  See  Mellin^  r. 
Leak,  16  C.  B.  652. 

(i)  As  to  the  effect  of  an  as- 
signment of  his  interest  by  a 
tenant  from  year  to  year,  see 
Allcock  V.  Moorhouse,  9  Q.  B.  D- 
366. 
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a  year  before  the  expiration  of  the  current  year  of  the 
tenancy  (k) ;  for  the  tenancy  cannot  be  determined  by 
one  only  of  the  parties,  except  at  the  end  of  any  number 
of  whole  years  from  the  time  it  began.  So  that,  if  the 
tenant  enter  on  any  quarter  day,  he  can  quit  only  on  the 
same  quarter  day :  when  once  in  possession,  he  has  a  right 
to  remain  for  a  year :  and  if  no  notice  to  quit  be  given  for 
half  a  year  after  he  has  had  possession,  he  will  have  a 
right  to  remain  two  whole  years  from  the  time  he  came 
in ;  and  so  on  from  year  to  year.  But  in  the  case  of  a 
tenancy  from  year  to  year  of  an  agricultural  holding, 
within  the  meaning  of  the  Agricultural  Holdings  (Eng-  Agricultural 
land)  Act,  1883  (Z),  a  year's  notice,  expiring  with  a  year  ^^gj^x 
of  tenancy,  is  now  required  in  order  to  determine  the  Act,  1883. 
tenancy,  by  the  83rd  section  of  the  Act;  unless  the 
landlord  and  tenant  of  the  holding  by  writing  under  their 
hands  agree  that  this  section  shall  not  apply ;  in  which 
case  a  half-year's  notice  will  be  sufficient.  This  section, 
however,  does  not  extend  to  a  case  where  the  tenant  is 
adjudged  bankrupt,  or  has  filed  a  petition  for  a  com- 
position or  arrangement  with  his  creditors  (//i).  Under 
the  same  Act  (n),  a  landlord  may  give  a  tenant  from  year 
to  year  notice  to  quit  part  only  of  his  holding  with  a  view 
to  the  use  of  the  land  for  any  of  the  improvements  speci- 
fied in  the  Act ;  the  tenant  having  the  option,  by  counter 
notice  in  writing  within  twenty-eight  days,  to  accept  the 
same  as  notice  to  quit  the  entire  holding.  This  Act 
does  not  apply  to  any  holding  which  is  not  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agricultural 
and  as  to  the  residue  pastoral,  or  in  whole  or  in  part 
cultivated  as  a  market  garden  ;  or  to  any  holding  let  to 

[k]  Right  d.  Flower  v.  Darby,  (England)  Act,  1875,  repealed  by 

1  T.  R.  169,  168, 1  K.  R.  169  ;  and  the  Act  of  1883,  contained  similar 

see  Doe  d.  Bradford  v.  jyatkins,  provisions ;  see  stat.  38  &  39  Vict. 

7  East,  661,  8  R.  R.  670.  c.  92,  ss.  51,  64—58. 

(0  Stat  46  &  47  Vict.  c.  61 ;  {n)  SUt.  46  k  47  Vict.  c.  61, 

aee  Barlow  V.  Teal,  16  Q.  B.  D.  8.41.     The  Act  of  1 876  contained 

403,  601.  similar  provisions ;  see  stat.  38  k 

(m)  The  Agricultural  Holdings  39  Vict.  c.  92,  ss.  52,  54—58. 
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the  tenant  during  his  continuance  in  any  office,  appoint- 
ment, or  employment  held  under  the  landlord  (o).  The 
parties  to  a  lease  from  year  to  year,  whether  of  an  agri- 
cultural or  any  other  holding,  may  agree  that  the 
tenancy  shall  be  determinable  on  other  terms  than 
those  specified  in  the  Agricultural  Holdings  Act,  or 
implied  by  the  common  law;  for  instance,  by  three 
months'  notice  to  be  given  on  any  day  (p).  A  lease 
from  year  to  year  can  be  made  by  parol  or  word  of 
mouth  (q),  if  the  rent  reserved  amount  to  two-thirds  at 
least  of  the  full  improved  value  of  the  lands ;  for  if  the 
rent  reserved  do  not  amount  to  so  much,  the  Statute  of 
Frauds  declares  that  such  parol  lease  shall  have  the 
force  and  effect  of  a  lease  at  will  only  (r).  A  lease  from 
year  to  year,  reserving  a  less  amount  of  rent,  must  be 
made  by  deed  («).  The  best  way  to  create  this  kind  of 
tenancy  is  to  let  the  lands  to  hold  **  from  year  to  year  " 
simply,  for  much  litigation  has  arisen  from  the  use  of 
more  circuitous  methods  of  saying  the  same  thing  (t). 

Lease  lor  a  A  lease  for  a  fixed  number  of  years  may,  by  the 

^^^  ^^  Statute  of  Frauds,  be  made  by  parol,  if  the  term  do  not 
exceed  three  years  from  the  making  thereof,  and  if  the 
rent  reserved  amount  to  two-thirds,  at  least,  of  the  full 
improved  value  of  the  land  (u).  Leases  for  a  longer 
term  of  years,  or  at  a  lower  rent,  were  required  by  the 
Statute  of  Frauds  (x),  to  be  put  into  writing  and  signed 
by  the  parties  making  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing.    But  a  lease  of  a 

(o)  Stet  46  &  47  Vict.  c.  61,  (s)  SUt.  8  &  »  Vict.  c.  106,8.  a 

8.  64.     The  Act  of  1875  applied  (t)  See  Bac.  Abr.  Leases  (L3); 

to  agiicultural  and  pastoral  hold-  Doe  d.  'Clarke    v.    Smaridge,   7 

iogs  of  two  acres  and  upwards  in  Q.   B.   957 ;  Dixon  y.  Bradford, 

extent;  see  stat.  88  k  89  Vict.  <tr.,  Society,  1904,  1  K.  B.  444; 

c.  92,  8.  58.  Letvis  v.  Baker,  1905,  2  K.  B.  576. 

(p)  King  v.    Eversfield,    1897,  («)  29  Oar.  II.  c.  8,  a.  2 ;  Zarrf 

2  Q.  B.  475.  Bolton  v.  Tofnlin,  5  A.  &  E.  856 ; 

Jq)  Legg  v.  Hackett,  Bac.  Abr.  ante,  p.  158. 

Leases  (L.  8)  ;  S,  C.  nom.  Legg  (jj)  29  Car.  IL  cd,M,l;a»U, 

V.  Strudtviek,  2  Salk.  414.  p.  158. 

(r)  29  Car.  II.  c.  8,  ss.  1,  2. 
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separate  incorporeal  hereditament  was  always  required 
to  be  made  by  deed  (y).  And  the  Real  Property  Act, 
1845,  provided  that  a  lease,  required  by  law  to  be  in 
writing,  of  any  tenements  or  hereditaments,  shall  be  void 
at  law  J  unless  made  by  deed(^).  But  such  a  lease, 
although  void  as  a  lease  for  want  of  its  being  by  deed, 
may  be  good  as  an  agreement  to  grant  a  lease,  ut  res 
inagU  valeat  quampereat  (a).  And  since  the  Judicature 
Acts  took  effect  (b),  it  has  been  held  that  a  tenant  in  pos- 
session of  land  under  an  agreement  for  a  lease,  which  he 
might  enforce  specifically  under  the  equitable  jurisdic- 
tion of  the  Court  (c),  is  to  be  treated  as  if  he  were  tenant 
of  the  land  at  law  upon  the  terms  of  the  agreement  id). 
A  tenant  under  a  mere  agreement  in  writing  (e), 
is  thus  placed  practically  in  the  same  position  as  if  he 
had  a  lease  by  deed.  It  does  not  require  any  formal 
words  to  make  a  lease  for  years.  The  words  commonly 
employed  are  **  demise,  lease  and  to  farm  let ;  "  but  any 
words  indicating  an  intention  to  get  possession  of  the 
lands  for  a  determinate  time  will  be  sufficient  (/). ' 
Accordingly,  it  sometimes  happened,  previously  to  the 
Act  of  1845,  that  what  was  meant  by  the  parties  merely 
as  an  agreement  to  execute  a  lease,  was  in  law  construed 
as  itself  an  actual  lease  ;  and  very  many  lawsuits  arose 
out  of  the  question,  whether  the  effect  of  a  memorandum 
was  in  law  an  actual  lease,  or  merely  an  agreement  to 
make  one.     Thus,  a  mere  memorandum  in  writing  that 


(y)  Bird  v.  Higgi^vson^  2  A.  & 
E.  696,  6  A.  &  £.  824  ;  8.  C,  4 
Nev.  ic  Man-.  505.  See  ante^  pp. 
81,  32,  821. 

(2)  Stat  8  &  9  Vict.  c.  106, 
8.  3,  i-epealing  stat.  7  &  8  Vict, 
c.  76,  8.  4,  to  the  same  effect. 

(a)  Parker  v.  Tasvfcll,  4  Jnr. 
N.  S.  183,  atfiimed  2  Dc  G.  k  J. 
559  ;  Bond  v.  Boiling,  1  K  &  S. 
871  r  Tidetj  v.  MolUtt,  16  C.  B. 
N.  S,  298 ;  Bollasm  v.  Lemi,  7 
H.  k,  N.  73,  overruling  Strattmi 
V.  PeUU,  16  C.  B.  420. 

(6)  Ante,  p.  164. 


Leases  in 
writing  novr 
required  to 
be  by  deed. 


No  formal 
words 
required  to 
make  a  lease. 


(c)  See  anUf  p.  162  k  n.  (e)  ; 
Sivain  V.  Ai/rea,  21  Q.  B.  D.  289. 

{d)  Wahh  V.  LmtsdaU,  21  Ch. 
D.  9  ;  Fumess  v.  Bond,  4  Times 
L.  R.  457  ;  Lowther  v.  Heaver, 
41  Cb.  D.  248,  264  ;  Crump  v. 
Temple,  7  Times  L.  R.  120  ; 
Maiichester  Brewery  Co.  v.  Coombs, 
1901,  2  Ch.  608,  617  ;  see  Foster 
V.  Reeves,  1892,  2  Q.  B.  255  ; 
anU,  pp.  183,  184. 

(«)  See  ante,  p.  186. 

(/)  Bac.  Abr.  Leases  (K)  : 
Curling  v.  Mills,  6  Man.  k  Gr. 
178. 
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A.  JBigreed  to  let,  and  B.  agreed  to  take,  a  hoaseorfarm 
for  so  many  years,  at  such  a  rent,  was,  if  signed  by  the 
parties,  as  much  a  lease  as  if  the  most  formal  words  had 
been  employed  (g).  By  such  a  memorandum  a  term  of 
years  was  created  in  the  premises,  and  was  vested  in  the 
lessee,  immediately  on  his  entry,  instead  of  the  lessee 
acquiring,  as  at  present,  merely  a  right  to  have  a  lease 
granted  to  him  in  accordance  with  the  agreement  {h). 


Scott,  259  ;  Warman  v.  FaUhfvXL, 
6  B.  &  Ad.  1042:  Pearce  v. 
Cheslyn,  4  A.  &  £.  225. 


(g)  Poole  V.  BeiiUey,  12  East, 
168  ;  Doe  d.  Walker  v.  Qroves,  15 
East,  244  ;  Doe  d.  Pearson  v.  Ries, 
8  Bing.  178;  S,   C,   1  Moo.  & 

(A)  By  the  Stamp  Act,    1891,   leases,  with  some  exceptions,  are 
subject  to  an  ad  valorem  duty  on  the  rent  reserved  as  follows : — 

If  the  term  I 


If  the  term 
does  not 
exceed  85 
Years  or  is 
indefinite. 


being 

definite 

ezcee<lR  35 

Years,  but 

does  not 

exceed  100 

Years. 


If  the  term 
being 

definite 
exceeds  100 

Years. 


Where    the    yearly    rent    shall    not  s,    d.     £    s.    d.  £    s.    d. 

exceed  £5 06030060 

Shall  exceed  £5  and  not  exceed  £10  10       0    6    0  0  12    0 

„            10            „                   15  1     6       0    9     0  0  18    0 

15             „                   20  2     0       0  12     0  1     4    0 

20            ,•,                   25  2    6       0  15     0  1  10    0 

25            „                   50  5    0       1  10     0  3    0    0 

60            ,,                   75  7     6     i  2    5     0  4  10    0 

76            ,,                 100  10    0       3     0     0  6    0    0 

And  where  the   same   shall    exceed 

£100,  then  for  every  £50,  and  also 

for  any  fractional  part  of  £50.  5     0|ll00  300 

And  any  premium  which  may  be  paid  for  the  lease  is  also  chained 
with  the  same  ad  valorem  duty  as  on  a  conveyance  upon  the  sale  of 
lands  for  the  same  consideration.  The  counterpart  bears  a  duty  of 
five  shillings,  unless  the  duty  on  the  lease  is  less  than  five  shilliogs, 
in  which  case  the  counterpart  bears  the  same  duty  as  the  lease  ;  and 
if  not  executed  by  the  lessor,  it  does  not  require  any  stamp  denoting 
that  the  proper  duty  has  been  paid  on  the  original.  Agreements  for 
leases  for  any  term  not  exceeding  thirty-five  years  are  subject  to  the 
same  duty  as  leases.  Leases  of  furnished  houses  or  apartments  for 
any  term  less  than  a  year,  where  the  rent  for  such  term  exceeds  252^, 
are  subject  to  a  duty  of  half-a-crown.  And  any  lease  of  a  dweUing- 
house  or  part  thereof  for  any  definite  term  not  exceeding  a  year,  at  a 
rent  not  exceeding  the  rate  of  10/.  per  annum,  is  now  chargeable  witii 
the  stamp  duty  of  one  penny  only.  Covenants  in  a  lease  to  make 
improvements  or  additions  to  the  property  do  not  subject  it  to  sny 
additional  duty.  See  stat.  54  k  65  Vict.  c.  39,  ss.  75—78,  and  Ut 
schedule,  tit.  Lease,  replacing  33  &  34  Vict  c.  97,  ss.  96—100  and 
schedule,  tit.  Lease. 
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There  is  no  limit  to  the  number  of  years  for  which  A  lease  may 
a  lease  may  be  granted :  a  lease  may  be  made  for  99,  ^J^^i^r 
100,  1000,  or  any  other  number  of  years ;  the  only  of  years, 
requisite  on  this  point  is,  that  there  be  a  definite  period  There  most 
of  time  fixed  in  the  lease,  at  which  the  term  granted  fi^^^"^e 
must  end  (i) ;  and  it  is  this  fixed  period  of  ending  ending. 
which  distinguishes  a  term  from  an  estate  of  freehold. 
Thus,  a  lease  to  A.  for  his  life  is  a  conveyance  of  an 
estate  of  freehold,  and  must  be  carried  into  effect  by 
the  proper  method  for  conveying  the  legal  seisin  ;  but 
a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 
live,  gives  him  only  a  term  of  years,  on  account  of  the 
absolute  certainty  of  the  determination  of  the  interest 
granted  at  a  given  time^ed  in  the  lease.    Besides  the 
fixed  time  for  the  term  to  end,  there  must  also  be  a 
time  fixed  from  which  the  term  is  to  begin  ;  and  this 
time  may,  if  the  parties  please,  be  at  a  future  period  {k) . 
Thus,  a  lease  may  be  made  for  100  years  from  next  a  term  may 
Christmas.    For,  as  leases  anciently  were  contracts  ^x^nj^at 
between  the  landlords  and  their  husbandmen,  and  the  » future  time 
interests  of  tenants  for  years  were  treated  as  lying 
outside  the  law  of  freehold  estates  (Q,  no  objection  was 
made  to  the  tenant's  right  of  occupation  being  deferred 
to  a  future  time. 

Leases  of  lands  situate  in  Middlesex  or  Yorkshire  Leases  of 
may  be  avoided,  if  not  registered  in  the  county  register,  5iiiddies  x 
in  the  same  manner  as  conveyances  of  freehold  estates  and  York- 
in  such  lands  {m)  :  but  leases  at  a  rack  rent  {n)  and  ^^*'^' 
leases  not  exceeding  twenty-one  years  when  the  actual 
possession  and  occupation  go  along  with  the  lease  are 
excepted  from  the  operation  of  the  Middlesex  Registry 
Act  (o) ;  and  the  Yorkshire  Registries  Act,  1884  (p),  does 

(0  Co.    Litt.   45  b ;   2   Black.  (n)  Ante,  p.  106,  n.  (q). 

Comm.  143.  (o)  Stat.  7  Anne,  c.  20,  s.  17  ; 

{k)  2  Black.  Comm.  143.  sec  Sug.  V.  k  P.  732  ;  2  Dart, 

(0  See  anU,  pp.  16— 21, 29,  63,  V.  &  P.  769. 

64,  {p)  Stat.  47  &  48  Vict.  c.  64, 

(m)  AnU,  p.  206.  s.  28.      In    the    old    Yorkshire 
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not  extend  to  any  lease  not  exceeding  twenty-one  years 
where  accompanied  by  actual  possession  from  the 
making  of  the  lease.  Leases  for  forty  years  or  more 
of  lands  situate  in  a  district  where  registration  of  title 
is  compulsory  on  sale  (q)  operate  only  as  an  agreement 
and  do  not  pass  any  legal  estate  to  the  lessee  unless  or 
until  he  is  registered  under  the  Land  Transfer  Acts  as 
proprietor  of  the  lease  (r) :  but  this  does  not  apply  to 
a  term  created  for  mortgage  purposes  («). 

When  the  lease  is  made,  the  lessee  does  not  become 
complete  tenant  by  lease  to  the  lessor  until  he  has 
entered  on  the  lands  let  {t).  Before  entry,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term 
by  force  of  the  lease  (u),  called  in  law  an  interesse 
termini.  But  if  the  lease  should  be  made  by  a  bargain 
and  sale,  or  any  other  conveyance  operating  by  virtue  of 
the  Statute  of  Uses,  the  lessee  will,  as  we  have  seen  (x), 
have  the  whole  term  vested  in  him  at  once,  in  the  same 
manner  as  if  he  had  actually  entered.  And  registration 
of  a  lessee  under  the  Land  Transfer  Acts,  1875  and 
1897  (2/),  as  proprietor  of  the  land  comprised  in  the  lease 
appears  to  vest  in  him  the  possession  under  the  lease 
without  any  actual  entry  by  him. 

The  circumstance,  that  a  lease  for  years  was  anciently 
nothing  more  than  a  mere  contract,  explains  a  curious 
point  of  law  relating  to  the  creation  of  leases  for  years, 

hibition  against  alienation  is  also 
excepted :  but  not  a  lease  con- 
taining a  prohibition  against 
alienation  without  the  lessor's 
licence  ;  see  post,  p.  495 ;  Land 
Transfer  Rules,  1898,  Na  52. 

(0  Litt.  8.  68  ;  Co.  litt.  46  b; 
Miller  v.  Green,  8  Bing.  92; 
anU,  p.  199. 

(m)  Litt.  8.  459 ;  Bac  Abr. 
Lenses  (M) ;  fFallis  v.  Eandi, 
1893,  2  Oh.  75  ;  Lewis  r.  Mxr, 
1905,  1  Ch.  46. 


Registry  Acts  there  was  the  same 
exception  as  in  the  Middlesex 
Act;  stats.  2  &  3  Anne,  c.  4, 
8.  16  ;  6  Anne,  c.  35,  s.  29  ; 
8  Geo.  XL  c.  6,  s.  34. 

(q)  AnU,  pp.  207,  209. 

(r)  Stat.  60  &  61  Vict.  c.  65, 
8.  20  (1),  as  extended  by  s.  22(6), 
and  the  Land  Transfer  Rules, 
1908,  Nos.  68—70,  also  applying 
to  leases  for  two  or  more  lives ; 
see  rules  50—57  ;  post,  Part  VII. 

(s)  Stat.  38  &  89  Vict.  c.  87, 
8.  11,  as  amended  by  60  &  61 
Vict.  c.  65.  First  Schedule.  A 
lease  containing  an  ahsoltUe  pro- 


(x)  AnU,  p.  199. 


._,  Stats.  88  k  39  Vict  c  87, 
18,  as  amended  by  60  k  61  Vict. 
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which  does  not  hold  with  respect  to  the  creation  of  any 
greater  interest  in  land.  If  a  man  should  by  indenture  Lease  for 
lease  lands,  in  which  he  has  no  legal  interest,  for  a  term  ^"^ 
of  years,  both  lessor  and  lessee  will  be  estopped  during 
the  term,  or  forbidden  to  deny  the  validity  of  the  lease. 
This  might  have  been  expected  {z).  But  the  law  goes 
farther,  and  holds,  that  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the 
lease,  which  before  operated  only  by  estoppel,  shall 
now  take  effect  out  of  the  newly-acquired  estate  of  the 
lessor,  and  shall  become  for  all  purposes  a  regular 
estate  for  a  term  of  years  (a).  If,  however,  the  lessor  Exception 
has,  at  the  time  of  making  the  lease,  any  interest  in  the  ^l^ere  the 
land  he  lets,  such  interest  only  will  pass,  and  the  any  interest, 
lease  ^ill  have  no  further  effect  by  way  of  estoppel, 
though  the  interest  purported  to  be  granted  be  really 
greater  than  the  lessor  had  at  the  time  power  to 
grant  (b).  Thus,  if  A.,  a  lessee  for  the  life  of  B., 
makes  a  lease  for  years  by  indenture,  and  afterwards 
purchases  the  reversion  in  fee,  and  then  B.  dies,  A. 
may  at  law  avoid  his  own  lease,  though  several  of  the 
years  expressed  in  the  lease  may  be  still  to  come ;  for 
as  A.  had  an  interest  in  the  lands  for  the  life  of  B., 
a  term  of  years  determinable  on  B.'s  life  passed  to  the 
lessee.  But  if  in  such  a  case  the  lease  was  made  for 
valuable  consideration.  Equity  would  oblige  the  lessor 
to  make  good  the  term  out  of  the  interest  he  had 
acquired  (c). 

As  we  have  seen,  a  tenant  for  a  term  of  years  has  Ownership 
long  enjoyed  a  true  property  in  his  holding ;  for  he  f^r^^*^ 
has  the  right  to  maintain  or  recover  possession  of  his 

c.   65,  8.  22  (6) ;  Land  Ti-ansfer  701. 

Rules,    1898,   Nos.    47—52  ;  see  (b)  Co.    Litt.   47  b ;    HUl   v. 

poH,  Part  VII.  Saunders,  4  B.  &  C.  529  ;  iJoe  d. 

(z)  See  ante,  p.  149.  Strode  y.  Seaton,  2  C.  M.  &  K. 

(a)  Co.  Litt.  47  b ;  Bac.  Abr.  728,  730. 

Leases  (0) ;  2  Prest.  Abst.  211  ;  (c)  2  Prest.  Abst.  217. 
Webb  T.  Austin,  7  Man.  k  Gr. 
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land  daring  the  term  against  all  others,  inclading  his 
landlord  (d).  He  also  enjoys  the  right  of  free  disposition 
of  his  holding,  either  by  parting  with  his  whole  interest 
therein,  which  is  termed  an  assignment,  or  by  granting 
an  estate  for  a  shorter  term  than  his  own,  which  is 
called  an  underlease  (e).    Bat  he  may  deprive  himself 
of  the  power  of  exercising  this  right  by  agreement  with 
his  landlord.     Thus  his  lease  may  have  contained  a 
covenant  by  him  not  to  assign  the  demised  premises 
without  his  landlord's  licence;  in  which  case  he  will  be 
prevented  from  assigning,  though  not  from  underletting 
them  without  licence  (/) .    Or  he  may  have  covenanted 
not  to  assign  or  underlet  without  licence,  which  will 
prevent  either  mode  of  disposition  (g).  But  a  disposition 
of  the  demised  premises,  which  takes  effect  as  an  assign- 
ment or  underlease  in  equity  only  and  not  at  law,  is  no 
breach  of  such  a  covenant  (h) .    With  regard  to  the  right 
of  free  enjoyment,  it  appears  that,  in  the  absence  of 
express  agreement,  a  tenant  for  years  is  liable,  equally 
with  a  tenant  for  life,  for  voluntary  waste  {i) :  but  it  is  a 
question  whether  a  tenant  for  years  is  not  liable,  in  the 
matter  of  permissive  waste,  at  least  to  keep  the  demised 
premises  wind  and  water  tight,  so  as  to  prevent  decay  (A) . 

2,    17,    18,    64, 


{d)  Ante,   pi 
n.  {g);  8  Black.  Comm.  cli.  xi., 
xii.;  Bac.  Abr.  Trespass   C.  2). 

(c)  Bract. '11  b,  826  a;  Perk. 
8.  91;  Co.  Litt.  46  b;  Shep. 
Touch.  268 ;  Bac.  Abr.  Leases 
(I.  3) ;  Church  v.  Brotmi,  15  Yes. 
268,  264 ;  Cruise,  Dig.  iv.  88,  89, 
4th  ed. ;  Buckland  v.  PapilloUf 
L.  R.  1  Eq.  477,  2  Ch.  67. 

(/)  Crusoe  d.  Blencowe  v. 
Bugb}/,  2  W.  Bl.  766;  Church 
V.  Brown,  16  Ves.  265  :  Chrove  v. 
rortal,  1902,  1  Ch.  727,  731. 
By  Stat.  66  k  56  Vict.  c.  13, 
s.  3,  a|p:eeinent8  iu  leases  f^ainst 
assigning  or  underletting  without 
licence  shall,  unless  the  lease 
contain  an  express  provision  to 
the  contitiry,  be  deemed  to  be 
subject  to  a  proviso  that  no  fine 
shall  be  payable  for  such  licence. 


(g)  See  Church  v.  Broum,  15 
Ves.  265;  Bain  v.  FothergiU, 
L.  E.  7  H.  L.  158 ;  Orove  v. 
Portal,  ubi  sup, 

(h)  OentU  v.  Faulkner,  1900, 
2  Q.  B.  267 ;  and  see  Bomif 
Estate,  Ld.  v.  Steiger,  1899,  2 
Q.  B.  79. 

(i)  See  ante,  p.  114;  West 
Ham,  Se,  v.  Ea^  London  Water- 
works Co.,  1900,  1  Ch.  624.  A 
tenant  for  years  may  work  open 
mines;  Elias  v.  Snowdon  Slak 
Quarries  Co.,  4  App.  Cas.  454. 

(k)  The  old  opinion  was  that  a 
tenant  for  years  was  on  the  sanie 
footing  with  a  tenant  for  life 
as  regards  waste,  and  that  both 
were  liable  for  permissive  waste; 
Litt.  s.  71 ;  Co.  Litt.  63,  54  a;  2 
Inst.  144,  146,  299 ;  2  Black. 
Comm.  144,  288.    But  in  modem 
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Bat  in  practice,  the  rights  and  liabilities  of  a  tenant  for 
years  in  respect  of  his  en  j  oymen t  of  the  demised  premises 
are  almost  always  regulated  by  express  agreement.  Thus 
in  agricultural  leases  the  tenant  generally  enters  into 
covenants  as  to  the  mode  of  cultivation  of  the  land ;  in 
leases  of  houses,  he  usually  covenants  to  repair,  and 
sometimes  to  paint  them  also.  Covenants  restricting 
the  use  of  the  premises,  as  not  to  carry  on  certain  trades 
thereon,  or  to  use  the  same  as  a  private  dwelling-house 
only,  are  also  met  with  (2). 

Leases  for  years  taken  for  the  purpose  of  occupation  Rent  and 
are  usually  made  subject  to  the  payment  of  a  yearly  f^^^^^ 
rent(m);  and,  as  we  have  seen,  they  generally  contain 
certain  covenants  by  the  lessee,  amongst  which  a  cove- 
nant to  pay  the  rent  is  always  included.   Thus  a  lease 

times  conflicting  opinions  hare  principle,  this  decision  ahonld 
been  expressed  as  to  the  liability  govern  the  case  of  a  tenant  for 
of  a  tenant  for  years  for  per-  years.  Bnc  it  may  be  pointed 
missive  waste  ;  Heme  v.  Benbow^  4  out  that,  anciently,  tenants  for 
Taunt.  764 ;  Anworth  v.  JohuKon^  life  and  years  were  eqnally  in 
5  C.  &  P.  289 ;  Yellowly  v.  Oower,  tlie  position  of  farmers,  while  in 
11  Ex.  274,  293,  294  ;  fVoodluniae  modern  times  tenants  for  life  are 
V.  Walker,  5  Q.  B.  D.  404,  406,  usually  life-owners  rather  than 
407  ;  Davies  v.  Bavies,  38  Ch.  D.  farmers ;  and  this  difference  in 
499,  503,  504 ;  JRe  Cartwrigktj  41  their  position  seems  to  have  been 
Ch.  D.  532 ;  and,  as  we  have  recognized  in  the  modern  treat- 
seen,  it  has  now  been  decided  ment  of  the  question  ;  see  Bewes 
that  a  tenant  for  life  is  not  liable  on  Waste,  211  sq.  \  ante,  pp.  2, 
for  permissive  waste ;  ante,i^.  115.  n.  (6),  3,  n.  (/),  42,  n.  {g\  112. 
It    may    be    thought    that,    on 

U)  Here  it  mav  be  mentioned  that,  under  an  agreement  to  take 
a  lease  with  *'  the  usual "  covenants,  or  without  specifying  the 
covenants,  the  lessor  can,  as  a  rule,  insist  on  the  insertion  in  the 
lease  of  no  other  covenants  by  the  lessee  than  covenants  (1)  to  pay 
rent,  (2)  to  pay  taxes,  except  such  as  are  expressly  payable  by  the 
lessor,  (3)  to  keep  and  deliver  up  the  premises  in  rapair,  and  (4)  to 
allow  the  lessor  to  enter  and  view  the  state  of  repair.  Leases  for 
particular  purposes  (as  farming,  mining  or  public-house  leases)  should 
contain,  besides,  such  covenants  and  clauses  as  are  usually  inserted  in 
similar  leases  by  the  custom  uf  the  trade  or  the  district.  In  the 
absence  of  express  stipulation,  the  lessor  is  entitled  to  have  a  condi- 
tion of  re-entry  on  non-payment  of  rent,  but  not  on  breach  of 
covenant.  And  the  lessor  is  only  bound  to  enter  into  the  usual 
qualified  covenant  for  quiet  enjoyment.  See  Davidson,  Prec.  Conv., 
vol.  V.  pt.  i.  pp.  50 — 54,  3rd  ed. ;  Hampshire  v.  Wickens,  7  Ch.  D. 
556,  561 ;  JU  Anderton  <fc  Milner's  CmUract,  46  Ch.  D.  476  ;  Jie 
Lander  &  Bagley'a  C<mtract,  1892,  3  Ch.  41. 

(m)  Ante,  p.  326. 

w.R.p.  82 
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is  a  matter  partly  of  transfer  of  property,  partly  of  con- 
tract. As  a  matter  of  contract,  the  lessee's  covenant  to 
pay  rent  and  his  other  covenants  remain  constantly 
binding  on  him  during  the  whole  term,  notwithstanding 
any  assignment  which  he  may  make  {n).  On  a  sale  of 
leasehold  land  by  the  lessee,  the  purchaser  is  therefore 
bound  to  enter  into  a  covenant  to  indemnify  the  vendor 
against  non-payment  of  the  rent  and  non-observance 
of  the  covenants  of  the  lease  (o).  And  even  without 
such  a  covenant,  the  assignee  of  a  lease  is  bound  to 
indemnify  the  lessee  against  non-payment  of  the  rent 
and  breach  of  covenant  during  the  time  for  which  he 
remains  entitled  to  possession  of  the  demised  premises: 
but  if  the  assignee  assign  over  the  lease,  he  is  not 
liable  to  give  indemnity  against  any  future  failure  to 
pay  the  rent  or  keep  the  covenants  {p).  In  such  case 
the  second  (and  every  subsequent)  assignee  succeeds 
to  the  same  liability  to  indemnify  the  original  lessee 
during  the  period  of  his  own  possession  (g).  The 
assignee,  as  such,  is  liable  to  the  landlord  for  the  rent 
which  may  be  unpaid,  and  for  the  covenants  which 
may  be  broken  during  the  time  that  the  term  remains 
vested  in  him,  although  he  may  never  enter  into  actual 
possession  {r),  provided  that  such  covenants  relate  to 
the  premises  let  (s) :  and  a  covenant  to  do  any  act  upon 

(n)  And    the    lessee    remains  v.  Tfumiatj  10  Q.  6.  D.  48  ;  Baifn- 

liable  for  the  i-ent,  after  assign-  to7i  v.  Morgan,  22  Q.  B.  D.  74. 

ment   even   without    an  express  (o)  1  Wms.  V.  &  P.  590.    See 

covenant  to  pay  it :  but  in  such  Ooochv.  CluUerbuek,  1899,  2  Q.  B. 

a  case  the  lessor  will  be  barred  US;  Re  Poole  and  GUtrkcs  Con- 

from  suing  the  lessee  for  rent,  if  irctct^  1904,  2  Ch.  173  ;  Harris  v. 

he    accept   the    assignee   as    his  Boots^  ib.  376, 

tenant.     This  is  no   bar  to  his  (p)  Burnett  v.  Lynch,  5  B.  & 

suing    the     lessee    on     express  C.  589  ;  Sue.  V.  &  P.  88.    Not  so 

covenants.     See  Walker's  casey  8  the  under-lessee  of  an  assignee ; 

Kep.  22,  24 ;  Barnard  v.  Oodscall,  Bonner  v.  Tottenham,  <fec.,  Build- 

Cro.  Jac.  309 ;  Marsh  v.  Brace,  ing  Society,  1899,  1  Q.  B.  161. 

ib.   334;    Brett  v.    Cumberland,  (q)  Motde  v.  Garrett,  L.  R.  7 

ib.  521 ;  Bachelour  v.  Gage,  Cro.  Ex.  101. 

Car.  188 ;  Norton  v.  Acklatu,  ib.  (r)  Williams  v.  Bosanquet,  1 

580 ;  Mills  V.  Auriol,  1   H.  Bl.  Brod.    &    Biug.    238.    3    J.  B. 

438,  443,  445,  4  T.  R.   94,   98,  Moore,  500,  21  R.  R.  585. 

2  R.  R.  341 ;  Mayor  of  Swansea  {s)  As    do,   for    example,    the 
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the  premises,  as  to  build  a  wall,  is  binding  on  the 
assignee,  if  the  lessee  has  covenanted  for  himself  and 
his  assigns  to  do  the  act  {t).  But  a  covensknt  to  do  any 
act  upon  premises  not  comprised  in  the  lease  cannot 
be  made  to  bind  the  assignee  (w).  Covenants  which  Covenants 
are  binding  on  the  assignees  are  said  to  run  with  the  with  the^nd. 
landy  the  burden  of  such  covenants  passing  with  the 
land  to  every  one  to  whom  the  term  is  from  time  to  time 
assigned.  But  when  the  assignee  assigns  to  another,  his 
liability  ceases  as  to  any  future  breach  {v).  In  the  same 
manner  the  benefit  of  covenants  relating  to  the  land, 
entered  into  by  the  lessor,  will  pass  to  the  assignee ;  for, 
though  no  contract  has  been  made  between  the  lessor 
and  the  assignee  individually,  yet  as  the  latter  has 
become  the  tenant  of  the  former,  a  pnvity  of  estate  is 
said  to  arise  between  them,  by  virtue  of  which  the  cove- 
nants entered  into,  when  the  lease  was  granted,  become 
mutually  binding,  and  may  be  enforced  by  the  one  against 
the  other  (t^).  This  mutual  right  is  also  confirmed  by 
an  express  clause  of  the  statute  before  referred  to(j;), 
by  which  assignees  of  the  reversion  were  enabled  to  take 
advantageof  conditions  of  re-entry  contained  inleases(^). 
By  the  same  statute  also,  the  assignee  of  the  reversion 
is  enabled  to  take  advantage  of  the  covenants  entered 
into  by  the  lessee  with  the  lessor,  under  whom  such 
assignee  claims  (z), — an  advantage,  however,  which,  in 
some  cases,  he  is  said  to  have  previously  possessed  (a). 
And  with  regard  to  leases  made  after  the  year  1881,  the 
ConveyancingAct  of  1881  contains  further  enactments  (b) 

covenants  specified  in  note  (I)  to  Lambard,   2  East,    575,    580,    6 

p.4»7,an<«.  R.  R.  611 ;  Sugd.  Vend.  &  Pur. 

(0  Spencer's  case,  6  Rep.  16  a ;  478,  note,  3rd  ed. 

Hemingway    v.     Femaiuies,     13  (x*)  Stat.  32  Hen.  YIII.  c.  34, 

Sim.  228.   See  Minahullv.  Oakes,  s.  2. 

2  H.  &  N.  793,  809.  (y)  Ante,  p.  329. 

(v)  Keppelly.  Bailey,  2  My.  &  (z)  1  Wms.  Saund.  240,  n.  (3) ; 

K.  -517.  Martyn  y.  WiUiains,  1  H.  &  N. 

(v)  Taylor  v.  Shum,  1  Bos.   &  817. 

PuL  21,  4  R.  R.  759  ;  Rowley  v.  (a)   Vyvyan  v.  Arthur,  1  B.  & 

Adorns,  4  M.  &  Cr.  534.  C.  410,  414. 

{w)  3    Rep.  23;    Stevenson  v.  (b)  Stat.   44  k  45  Vict.  c.  41, 

32—2 
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annexing  the  rent  reserved  and  the  benefit  of  the  lessee's 
covenants,  having  reference  to  the  subject-matter  of  the 
lease,  to  the  immediate  reversionary  estate  in  the  land, 
and  giving  a  remedy  for  such  rent  and  covenants  to  the 
person  entitled,  subject  to  the  term,  to  the  income  of  the 
same  reversionary  estate;  also  laying  the  obligation  of 
the  lessor's  covenants,  with  reference  to  the  subject- 
matter  of  the  lease,  upon  the  immediate  reversionary 
estate  and  the  person  entitled  thereto,  so  far  as  the 
lessor  has  power  to  bind  them ;  and  allotting  the  like 
advantage  and  liability  to  every  part  of  the  reversionary 
estate  in  the  case  of  severance  thereof.  Any  covenants 
entered  into  by  the  lessor  with  the  lessee  remain  bind- 
ing on  the  lessor  personally  during  the  whole  term, 
notwithstanding  any  assignment  of  the  reversion  (c). 

Proviso  for  The  payment  of  the  rent  and  the  observance  and 

re-entry.  performance  of  the  covenants  are  usually  further  secured 
by  a  proviso  or  condition  for  re-entry  (d).  The  proviso 
for  re-entry,  so  far  as  it  relates  to  the  non-payment  of 
rent,  has  been  already  adverted  to  (e) ;  it  enables  the 
landlord  or  his  heirs  (and  the  statutes  above  men- 
tioned (/)  enable  his  assigns)  to  re-enter  on  the  premises 
let,  Bfid  repossess  them  as  if  no  lease  had  been  made. 
The  landlord,  his  heirs,  or  assigns,  could  formerly,  on 
non-observance  of  any  covenant,  at  once  re-enter  in  the 
same  way,  under  the  proviso  for  re-entry  on  breach  of 
covenantee).  And,  as  a  rule,  the  tenant  could  obtain 
no  relief  in  equity  against  a  forfeiture  for  breach  of 
covenant,  other  than  a  covenant  to  pay  money  (fe).   A 

88.  10,  11 ;  see  Wms.  Cony.  Stat.  {g)  Doe  d.  Mudoti  v.  GladwvL, 

lOi— 110;  Municipalydfc.,  Build'  6  Q.  B.  953;  Davis  v.  BurrtU, 

ing  Society  v.  SmUh,  22  Q.  B.  D.  10  C.  B.  821. 

70.  {h)  Hill  Y.  Barclay,  18  Ves.  56, 

(c)  Stuart  y.  Joy,  IdOi,  1  K.  B.  11  R.  R.  147;  Nokea  v.  Gibbon, 

362  ;  cf.  a7ite,  p.  498.  3  Drew.  681 ;  Barrow  v.  Isaaa, 

{d)  See  ante,  p.  497,  n.  (/).  1891,  1  Q.  B.  417  ;  Eatt^n  Tel:' 

\e)  Ante,  p.  327.  graph  Co,  Ld,  v.  DeiU,  1899,  1 

(/)  Stats. 82  Hen.  VIII.  c.  34  ;  Q.  B.  835 ;  z^eBamfordy.  Qreatn, 

44  &  45  Vict.  c.  41,  ss.  10,  14  3  Gift*.  675;  Bargenty,  Thom$OH, 

(sub-s.  8) ;  arUe,  pp.  329,  330.  4  Giff.  473. 
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condition  for  re-entry  on  breach  of  covenant  thus  became 
a  very  serious  instrument  of  oppression  in  the  hands  of 
the  landlord,  when  the  property  comprised  in  the  lease 
was  valuable,  and  the  tenant  had  by  mere  inadvertence 
committed  some  breach  of  covenant  (i).  But  now,  by 
the  Conveyancing  Act  of  1881  {j),  a  right  of  re-entry  or 
forfeiture  under  any  proviso  or  stipulation  in  a  lease  {k) 
for  a  breach  of  any  covenant  or  condition  in  a  lease, 
shall  not  be  enforceable,  by  action  or  otherwise,  unless 
and  until  the  lessor  serves  on  the  lessee  a  notice  (Q 
specifying  the  particular  breach  complained  of,  and,  if 
the  breach  is  capable  of  remedy,  requiring  the  lessee  to 
remedy  the  breach,  and  in  any  case  requiring  the  lessee 
to  make  compensation  in  money  for  the  breach  (m),  and 
the  lessee  fails  within  a  reasonable  time  thereafter  to 
remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money,  to  the  satisfaction 
of  the  lessor,  for  the  breach  (n).  And  where  the  lessor 
is  proceeding  to  enforce  such  a  right  of  re-entry,  the 
Court  is  authorized,  on  the  application  of  the  lessee  (o), 
to  grant  relief  against  such  a  forfeiture,  if  and  upon 
such  terms  as  the  Courts  under  the  circumstances  of 
the  case,  shall  think  fit.  But  such  relief  cannot  be 
obtained  after  the  lessor  has  actually  recovered  posses- 
sion of  the  premises,  whether  by  entry  or  action  (2?). 

(i)  See  note  (/),  aiUe.  1807,  1  Cli.  271  ;  He  Serle,  1898, 

0)  Stet.  44  &  46  Vict.  c.  41,  1  Ch.  652  ;  FanneUv.  City,  <fcc., 

.s.  14.    This  Act  repealed  stats.  Brewery  Co.,   1900,   1   Ch.  496; 

22  &  23  Vict.  c.  35,  ss.  4—9  ;  23  Jacob  v.  Domi,  1900,  2  Ch.  166. 
A  24   Vict.  c.  126,   s.  2  ;  which  (?>i)  See  Lock  v.  Pearee,  1893, 

had  given  power  to  the  Courts,  2  Ch.  271. 

under     certain     conditions,     to  (n)  See  North  London,  d-c.,  Co. 

relieve   affaiust   a   forfeiture   for  v.  Jacques.  49  L.  T.  659  ;  Jacques 

breach    of   a    covenant    or  con-  v.   Hai-rison,  12  Q.  B.  D.   136, 

•dition  to  insure  against  fire.  166;    Greenfield   v.    Hanson,    2 

(k)  See    sect.    14,    suh-s.     »  ;  Times  L.  R.  876  ;  Skinners^  Co.  v. 

Stoain  v.  Ayres,  21  Q.  B.  D.  289.  Knight,  1891,  2  Q.  B.  642  ;  stat. 

By  Stat.  56  &  66  Vict.  c.  18,  s.  6,  65  k  56  Vict.  c.  13,  s.  2  (1) ;  Pe^iton 

the    benefit  of   these  provisions  v.  Banvett,  1898,  1  Q.  B.  276. 
is  extended  to  agreements  for  a  (o)  See  stat.  44  k  45  Vict.  c.  41, 

lease  or  underlease.  s.  14  (3),  amended   by  56  k  56 

{I)  As  to  the  form  of  notice  Vict.  c.  IS,  ss.  4,  5. 
required,  see  FUtdicr  v.  Nnkes^  {p)  Quilier    v.     Mapleaon,     9 
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These  provisions  apply  to  all  leases,  whatever  their 
date,  and  have  eflfect  notwithstanding  any  stipulation  to 
the  contrary.  But  they  do  not  affect  the  law  relating 
tore-entry  or  forfeiture,  or  relief  in  case  of  non-payment 
of  rent  (q).  Nor  do  they  apply  to  a  covenant  or  condi- 
tion against  the  assigning,  underletting,  parting  with 
the  possession,  or  disposing  of  the  land  leased  (r) ;  nor, 
in  the  case  of  a  mining  lease,  to  a  covenant  or  condition 
for  allowing  the  lessor  to  have  access  to  or  inspect 
books,  accounts,  records,  weighing  machines  or  other 
things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof.  A  condition  for  forfeiture  on  the  lessee's  bank- 
ruptcy, or  on  the  taking  in  execution  of  his  interest,  was 
also  excepted  from  the  Act.  But  by  the  Conveyancing 
Act,  1892  («),  such  a  condition  is  only  to  be  excepted 
from  the  operation  of  the  above  provisions  after  one 
year  from  the  date  of  the  bankruptcy  or  execution,  and 
provided  the  lessee's  interest  be  not  sold  within  the  year. 
Such  a  condition  is,  however,  to  remain  an  unqualified 
exception  from  the  above  provisions  of  the  Act  of  1881 
if  contained  in  a  lease  of  (1)  agricultural  or  pastoral 
land ;  (2)  mines  or  minerals ;  (3)  a  public-house  or 
beershop;  (4)  a  dwelling-house  let  furnished;  or  (5)  any 
property  with  respect  to  which  the  personal  qualifica- 
tions of  the  tenant  are  of  importance  for  the  preservation 
of  the  value  or  character  of  the  property,  or  on  the 
ground  of  neighbourhood  to  the  lessor,  or  any  person 
holding  under  him. 

EfEect  of  At  common  law,  the  proviso  for  re-entry  on  breach  of 

breach  of^       Covenants  was  the  subject  of  a  curious  doctrine:  that  if 
ooTeDant.        an  express  licence  were  once  given  by  the  landlord  for 

Q.    B.   D.    672,    677  ;  r^oQcrs  v.  (&■)  Stat.  55  k  56  Vict,  c  18, 

Rice,  1892,  2  Ch.  170.  s.   2   (2) ;  Hwset/  EstaU,  Ld.  t. 

(<7)  Ante,  pp.  327-329.  Steiifer,  1899,  2 Q.  B.  79 ;  He  Riggf, 

(r)  Barrow  v.   Isaacs.  1891,  1  1901,  2  Q.  B.  16 ;  Fj-yerv.  Ewart. 

Q.B.  417  :  see  Gentle  v.  Faulkner,  1902,  A.  C.  187. 

1900,  2  Q.  B.  267. 
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the  breach  of  any  covenant,  or  if  the  covenant  were,  not 
to  do  a  certain  act  without  licence,  and  licence  were 
once  given  by  the  landlord  to  perform  the  act,  the  right 
of  re-entry  was  gone  for  ever(«).  The  ground  of  this 
doctrine  was,  that  every  condition  of  re-entry  was  entire 
and  indivisible;  and,  as  the  condition  had  been  waived 
once,  it  could  not  be  enforced  again.  So  far  as  this 
reason  extended  to  the  breach  of  any  covenant,  it  was 
certainly  intelligible;  but  its  application  to  a  licence  to 
perform  an  act,  which  was  only  prohibited  when  done 
without  licence,  was  not  very  apparent  («)•  This  rule, 
which  was  well  established,  was  frequently  the  occasion 
of  great  inconvenience  to  tenants ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act*,  which  might  be 
prohibited  by  the  lease  unless  done  with  licence,  for  fear 
of  losing  the  benefit  of  the  proviso  for  re-entry,  in  case 
of  any  future  breach  of  covenant  (v).  But  in  1859  this 
inconvenient  doctrine  was  removed  by  Lord  StLeonards' 
Act  (a:);  and  the  giving  of  any  such  licence  no  longer 
prevents  the  enforcement  of  the  landlord's  right  of 
re-entry  for  any  breach  of  covenant  not  authorized  or 
avoided  by  the  licence.  This  Act,  however,  failed  Waiver  of  a 
to  provide  for  the  case  of  an  actual  waiver  of  a  breach  covenant. 
of  covenant.  On  this  point  the  law  stood  thus.  The 
receipt  of  rent  by  the  landlord,  after  notice  of  a  breach 
of  covenant  committed  by  his  tenant  prior  to  the  rent 
becoming  due  (i/),  was  an  implied  waiver  of  the  right  of  implied 

(/)  Dumpor*8  case,  4  Rep.  119;  was  no  objection  in  point  of  law 

Brummell     v.     Macpliersonj     14  to  such   a   course ;   for  a  term, 

Ves.  173  unlike    an     estate    of    freehold, 

{u)  4  Jarnian's  Conveyancing,  may      be      made      determinable 

by  Sweet,  377,  n.  (e).  during      its      continuance,      on 

{v)  The    only    method    to    be  events  wliich  were   not  contein- 

adopted  in   such  a  case  was,  to  plated  at  tlin  time  of  its  creation, 

ci'eate  a    fresh    proviso    for    re-  bee  2  Prest.  Conv.  199. 

entry   on   any  future   breach   of  (a?)  Stat.  22  &  23  Vict.  c.  35, 

the     covenants,     a     proceeding  ss.   1,   2.     By  stat.  8  &  9  Vict, 

which   was,  of  course,   attended  c.  99,  s.  5,  the  doctrine  had  ceased 

with  expense.     The  term  would  to  extend  to  licences  granted  to 

then,  for  the  future,  have  been  the  tenants  of  Crown  lauds, 

determinable  on  the  new  events  (?/)  See  Fryer  v.  Ewart,  1902, 

stated  in  the  proviso  ;  and  there  A.  C.  187  ;  1  Wms.  V.  &  P.  853, 
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Continuing 
breach. 


Actual 
waiver. 


re-entry  (z) ;  but  if  the  breach  was  of  a  continoing  kind, 
this  implied  waiver  did  not  extend  to  the  breach  which 
continued  after  the  receipt  (a).  An  implied  waiver  of 
this  kind  did  not  destroy  the  condition  of  re-entry  (b) ; 
but  an  actual  waiver  had  this  efifect.  Few  landlords, 
therefore,  were  disposed  to  give  an  actual  waiver.  This 
inconvenience  was  met  by  a  subsequent  Act(r),  pro- 
viding that  in  future  any  actual  waiver  by  the  lessor,  in 
any  particular  instance,  of  the  benefit  of  any  covenant 
or  condition  in  any  lease,  should  not  be  deemed  to  be 
a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  should 
appear. 


Beyerance  of 
rcTersion. 


At  common  law,  too,  a  grantee  of  the  reversion  of 
part  of  the  property  comprised  in  a  lease  could  not  take 
advantage  of  a  condition  of  re-entry  or  other  condition 
contained  in  the  lease ;  as  if  a  lease  had  been  made  of 
three  acres,  reserving  a  rent  upon  condition,  and  the 
reversion  of  two  acres  were  granted,  the  rent  might  be 
apportioned,  but  the  condition  was  destroyed, "  for  that 
it  is  entire  and  against  common  right  *'  (d).  The  law  on 
this  point  was  partially  altered  by  Lord  St.  Leonards' 
Act,  which  provides  {e)  that  where  the  reversion  upon 
a  lease  is  severed,  and  the  rent  is  legally  apportioned, 
the  assignee  of  each  part  of  the  reversion  shall,  in 
respect  of  the  apportioned  rent  belonging  to  him,  have 
the  benefit  of  all  conditions  of  re-entry  for  non-payment 
of  the  original  rent.  It  will  be  observed  that  this  enact- 
ment does  not  affect  conditions  of  re-entry  on  breach 
of  covenants  ;  also  that  it  can  only  take  effect,  if  the 


(z)  Co.  Litt.  211  b ;  Price  v. 
Woncoody  4  H.  &  N.  512;  Jacob 
V.  Doion,  IdOO,  2  Cli.  166. 

{a)  Doe  d.  Mtistou  v.  Gladunn, 
6  Q.  B.  953  ;  Doe  d.  Baker  v. 
JoneSy  5  Ex.  498  ;  Penton  v. 
BameU,  1898,  1  Q.  B.  276; 
Jacob  V.  Down,  iihi  siip. 

(b)  Doe  d.   Flower  v.   Peck,   1 


B.  &  Ad.  428. 

(c)  Stat  28  k  24  Vict  c.  38, 
8.  6. 

(d)  Co.  Litt.  215  a.  See  as  to 
coparceners.  Doe  d.  De  Rulzen 
V.  LeiviSf  5  A.  &  E.  277. 

(e)  Stet  22  &  23  Vict  c.  85, 
8.  3. 
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rent  be  legally  apportioned.  Bent  can  only  be  legally 
apportioned  by  the  consent  of  the  tenant  to  the  appor- 
tionment, or  by  the  verdict  of  a  jury  (/).  But  with 
regard  to  leases  made  after  the  year  1881,  the  common 
law  rule  is  altogether  abolished  by  the  Conveyancing 
x4.ct  of  1881  (,g),  which  provides  that  every  condition  or 
right  of  re-entry  and  every  other  condition  contained  in 
such  leases  shall,  on  the  severance  of  the  reversionary 
estate  in  the  land  leased,  be  apportioned  and  remain 
annexed  to  the  several  parts  of  the  reversionary  estate 
as  severed. 

It  was  provided  by  the  Statute  of  Frauds  (A),  that  Statute  of 
no  leases,  estates,  or  interests,  not  being  copyhold  or  required 
customary  interests,  in  any  lands,  tenements,  or  here-  writiug  to 
ditaments,  should  be  assigned,  unless  by  deed,  or  note 
in  writing,  signed  by  the  party  so  assigning  or  his  agent 
thereunto  lawfully  authorized  by  writing,  or  by  act  or 
operation  of  law.     And  now,  by  the  Beal  Property  Act,  A  deed  now 
1845  (i),  an  assignment  of  a  chattel  interest,  not  being  ^^^"^ 
copyhold,  in  any  tenements  or  hereditaments,  shall  be 
void  at  law  unless  made  by  deed  0')-     No  particular 
form  of  words  is  required  to  make  a  valid  assignment 
of  a  lease  for  years :  but  a  clear  intention  must  be 
expressed  to  divest  the  assignor  of  his  legal  right  to 
possession  of  the  demised  premises,  and  to  transfer 
the  same  to  the  assignee  (k). 

With  regard  to  lands  in  Middlesex  or  Yorkshire,  T^andsin 
assignments  of  such  leases  thereof  as  require  registra-  yortaWre.*^^ 
Hon  (I)  are  voidable,  if  not  registered,  in  the  same 
manner  as  conveyances  of  the  freehold  estate  (m) ;  and 

(/)  Bliss  V.  ColluiSj  5  B.  &  A.  upon  any  other  occasion  than  a 

876.     See  ante,  p.  426.  sale  or  mortgage  appeara  now  to 

(g)  Stat.  44  k  45  Vict.  c.  41,  be  subject  to  a  ueed  stamp  of  10<.  ; 

1.  12  ;  see  also  s.  10.  stat.  54  k  55  Vict.  c.  39,  replacing 

(A)  29  Car.  II.  c.  3,  s.  3.  33  &  34  Vict.  c.  97. 

(i)  Stat.  8  &  9  Vict.  c.  106,  s.  3,  (k)  Re  Beachey,  1904,  1  Ch.  67. 

repealing  stat.  7  A  8  Vict.  c.  76,  {I)  Ante,  p.  493. 

a.  3,  to  the  same  eifect.  [m)  Ante,  p.  206. 

(/)  Any  assignment  of  a  lease 
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BO  are  assignments  of  leases  for  twenty-one  years  or 

under,  if  the  assignment  be  not  accompanied  with 

delivery  of  the  actual  possession  of  the  demised  land  (n). 

Assignments     And  an  assignment  on  sale(o)  of  a  lease  capable  of 

districrwhere  registration  (p),  and  having  at  least  forty  years  to  run. 


registration 
of  title  is 
compulsory. 


of  land  situate  in  a  district  where  registration  of  title  is 
compulsory  (q)  operates  only  as  an  agreement,  and  does 
not  pass  any  legal  estate  to  the  assignee  unless  or  until 
he  is  registered  as  the  proprietor  of  the  lease  (r).  But 
this  does  not  appear  to  affect  an  assignment  on  sale  of 
a  term  originally  created  for  mortgage  purposes  («). 


Will  of 
leaseholds. 


General 
devise. 


Leasehold  estates,  being  chattels,  could  always  be 
bequeathed  by  will  (f).     And,  as  we  have  seen  (tt),  they 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate  ;  or,  on 
the  decease  of  their  owner  intestate,  they  will  pass  to 
his  administrator.     And  an  executor  or  administrator 
has  the  same  power  of  disposing  of  any  term  of  years 
so  vested  in  him,  in  order  to  raise  money  to  pay  debts, 
expenses,  or  (in  the  case  of  a  will)  legacies,  as  he  has 
with  regard  to  the  deceased  person's  other  chattels  (ar). 
Specific  bequests  of  leasehold  estates  are  subject  to  the 
executor's  assent  in  the  same  manner  as  like  bequests 
of  other  chattels  (y) .     It  was  formerly  a  rule  that  where 
a  man  had  lands  in  fee  simple,  and  also  lands  held  for 
a  term  of  years,  and  devised  by  his  will  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds ;  but  if  he  had  leasehold 
lands,  and  none  held  in  fee  simple,  the  leaseholds 
would   then   pass,   for  otherwise   the  will  would  be 


(n)  Sug.  v.  k  P.  732  ;  2  Dart, 
V.  &  P.  769  ;  Stat.  47  &  48  Vict, 
e.  54,  8.  28. 

(o)  Ante,  p.  208,  nH.  (i),  (/). 

(p)  Ante,  p.  493. 

(q)  Ante,  p.  207. 

(r)  Stat.  60  &  61  Vict.  c.  65, 
.s.  20,  an  extended  by  ss.  22  (6), 
24,    and  Land    Transfer    Rules, 


1908,  Nos.  68—70;  also  applying 
to  leases  having  two  lives  yet  to 
fall  in  ;  see  pos^,  Part  VII. 

is)  Ante,  p.  487. 
.  CO  Ante,  p.  20. 

(tt)  Ante,  pp.  20,  21.  216. 

Qc)  AnUt  p.  215. 

iy)  Ante,  p.  217. 
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merely  void  (2:).  But  the  Wills  Act  of  1837  («)  now  Wills  Act 
provides,  that  a  devise  of  the  land  of  the  testator,  or 
of  the  land  of  the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,and  any  other  general 
devise  which  would  describe  a  leasehold  estate  if  the 
testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  leasehold  estates 
of  the  testator,  or  his  leasehold  estates  to  which  such 
description  shall  extend,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will. 

As  chattels,  leasehold  estates  have  always  been  liable  Alienation 
to  alienation  for  the  tenant's  debts,  both  during  his  life    ^^  ®  ^' 
in  execution  of  a  judgment  against  him  (6),  and  after 
his  death  (c).  On  a  judgment  against  a  tenant  for  years,  - 
his  term  may  be  seized  and  sold  by  the  sheriff  as  a 
chattel  under  the  writ  ol  fieri  facias  (d).     And  by  the 
old  law,  execution  might  be  had  under  the  writ  of 
elegit  (e)  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land(/).     But  at  common  law,  judg- 
ments were  no  more  binding  on  lands  held  for  a  term  of 
years  than  on  other  chattels  (//) ;  which,  by  the  Statute 
of  Frauds,  were  not  bound  by  judgments  until  a  writ  of 
execution  was  actually  in  the  hands  of  the  sheriff  or  his 
oflScer  (A).     By  the  Judgments  Act,  1838,  lands  held  for 

(2)  Hose  V.  Bartleltf  Cro.  Car.  ante^  p.  427.  n.  (^)  ;  Re  Greeny  2 

292  ;  see  anU,  p.  22.  Do  Gex,  F.  &  J.  121. 

(a)  Stat.  7  Will.  IV.  k  1  Vict.  (6)  Bac.  Abr.  Execution  (C.2. 4). 

c.  26,  s.  26.     See  Wilsony.  Eden,  (c)  Ante,  pp.  20,  21. 

5  Exch.  752,   18   Q.   B.   474,  16  (d)  4  Kep.  74  ;  Taylor  v.  Cole, 

Beav.   158  ;   PrescoU  v.   Barker,  3  T.  R.  292,  1  R.  K.  706  ;  see  Doe 

L,  R.  9  Ch.  174.     Stat.  22  k  23  d.  Biighcs  v.  Jones,   9  M.  &  W.    Exonera- 

Vict.  c.  35,  s.  27,  contains  a  pro-  372  ;  ante,  p.  262.  tion  of 

vision  for  the  exoneration  of  the  (c)  Ante,  j).  262,  and  note  (h).     executors  and 

executors  or  administratoi-s  of  a  (/)  8    Rep.    171  ;   Bac.    Abr.    administra- 

lessee  from  liability  to  the  rents  Execution  (C.  2).  tors  of  leasee, 

and  covenants  of  the  lease,  similar  (//)  8     Rep.    171  ;    Shirley   v. 

to  that  to  which  we  have  already  Watti<,  3  Atk.  200. 
referred    with    respect    to    their  (A)  Stat.  29  Car.  II.  c.  3,  s.  16. 

liability  to  rents-charge  in  con-  See   Wras.    Pers.    Prop.    96,   97, 

yeyances    on    rents-charge  ;    see  14th  ed. 
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a  term  were  made  liable  to  judgments  against  the  tenant 
in  the  same  manner  as  freehold  lands  (i)  :  but  by  the 
Judgments  Act,  1839,  as  against  purchasers  without 
notice  of  any  judgments,  such  judgments  were  to  have 
no  further  effect  than  they  would  have  had  under  the  old 
law  (A;).  And  the  before-mentioned  Acts  of  1860, 1864  and 
1888,  reducing  the  lien  of  judgments,  applied  to  lease- 
holds equally  with  freeholds  (Z) .  The  Land  Charges  Act, 
1 900(7/1),  repealed  these  provisions  of  the  Judgments 
Act,  1889,  and  the  Acts  of  1860  and  1864,  as  from 
the  1st  of  July,  1901 :  but,  as  we  have  seen,  no  judg- 
ment shall  thenceforward  operate  as  a  charge  on  land 
unless  or  until  a  writ  or  order  for  the  purpose  of  enforcing 
it  is  registered  under  the  Land  Charges  Act  of  1888  (11). 
By  the  common  law,  terms  of  years  are  not  bound  by 

Crown  debts,  the  tenant's  debts  to  the  Crown,  until  award  of  execution 
against  him  (o).  And  purchasers  of  terms  were  further 
protected  by  the  before-mentioned  provision  of  the  Crown 
Suits  Act  of  1865  (p) ;  and  as  from  the  Ist  of  July,  1901, 
they  have  had  the  protection  given  by  the  Land  Charges 
Act,  1900  (q).    Terms  have  always  been  liable  to  aliena- 

Bankruptcy.  tion  for  debt  on  the  tenant's  bankruptcy  (r).  But  as 
leases  for  years,  by  reason  of  their  rent  and  covenants, 
are  sometimes  more  burdensome  than  profitable,  under 
the  old  bankrupt  law,  a  bankrupt's  term  did  not  vest  in 
his  assignees  (who  occupied  a  position  similar  to  that  of 
the  present  creditor's  trustee)  without  their  acceptance 
of  it(«).    As  we  have  seen,  under  the  Bankruptcy  Act, 


(i)  Ante,  pp.  264,  266  ;  Johns 
V.  Pink,  1900,  1  Ch.  296. 

(k)  Stat.  2&3  Vict.  c.  11,8.5; 
JVesibrook  v.  Blyt?ie,  8  E.  &  B. 
787.  And  if  leaseholds  should  be 
cousidered  to  be  goods  within  the 
meaning  of  stat.  19  and  20  Vict, 
c.  97,  8.  1,  then  a  purchaser  with- 
out notice  was  thereby  ])rotected, 
if  he  acquired  title  at  any  time 
before  an  actual  seizure  under  the 
writ ;  see  Wnis.  Pers.  Pi-op.  98, 
15th  ed. 


(Z)  AnU,  pp.  265—268. 

(m)  Stat.  68  &  64  Vict.  c.  26, 
8.  5  ;  a}Ue,  p.  267. 

in)  Sect.  2  ;  ante,  p.  267. 

(o)  FUeticood's  case,  8  Rep. 
171 ;  13  Price,  659  ;  Chitty.  Pre- 
i-ogative  of  the  Crown,  281,  297, 
298. 

(p)  Ante,  p.  279. 

Iq)  AnU,  pp.  279,  280. 

(r)  AnU,  p.  271. 

(«)  Bac.  Abr.  Bankrupt  (F). 
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1888,  when  a  debtor  is  adjudged  bankrupt,  the  whole  of 
his  property  vests  at  once  in  the  trustee  for  the  purposes 
of  the  Act(t).    But  the  trustee  may,  within  the  time   Disclaimer  of 
and  under  the  conditions  specified  in  the  Act,  disclaim  J^tee  in    ^ 
any  part  of  the  property  of  the  bankrupt  which  consists  bankruptcy, 
of  land  of  any  tenure  burdened  with  onerous  covenants : 
although  he  is  not  entitled,  as  a  rule,  to  disclaim  a  lease 
without  the  leave  of  the  Court (?i).    In  the  event  of  a 
disclaimer  by  the  trustee  of  the  bankrupt's  leasehold 
property  the  Court  may,  under  the  conditions  specified 
in  the  Act,  make  an  order  vesting  the  same  in  any 
other  person  entitled  thereto  (:r). 

It  has  been  mentioned  (y)  that  a  tenant  for  years  may,  Underlease. 
unless  restrained  by  express  covenant,  make  an  assign- 
ment of  his  whole  term,  or  an  underlease  for  any  part 
thereof.    Any  assignment  for  less  than  the  whole  term 
is  in  effect  an  underlease  (2:).     On  the  other  hand,  any 
assurance  purporting  to  be  an  underlease,  but  which  onderiease 
comprises  the  whole  term,  is,  by  the  better  opinion,  in  ^J^J^®  ^^^^^ 
effect  an  assignment  (a) .     It  is  true  that  in  some  cases, 
where  a  tenant  for  years,  having  less  than  three  years  of 
his  term  to  run,  has  orally  agreed  with  another  person 

(t)  AiUe,  p.  271.     If  the  debtor  Q.  B.  D.  592  ;  He  Smith,  Exparte 

acquire  any  leaseholds  afUr  his  Hepburn,  25   Q.  B.  D.  536 ;  Me 

bankruptcy  but  before   his  dis-  Baker,    1901,  2  K.  B.  628  ;   Re 

charge,  he    may    make   a  valid  Carter  and  Ellis,  1906,  1  K.  B. 

disposition  of  them   to  any  one  785. 

dealing  with  him  in  good  faith  \y)  Ante,  p.  495. 

and    for   value,    either   with    or  (2)  See  Sugd.  Concise  Vendors, 

without  notice  of  the  bankruptcy,  482;  Cottee  v.  Richardson,  7  Ex. 

before    the    trustee    intervenes  ;  143. 

Re  Clayton  <fe  Barclay* » Contract,  (a)  Palmer    v.      Edwards,     1 

1895,2Ch.212;  Wm8.Pers.Prop.  Doug.    187,    n.  ;    PamwrUer    v. 

262,  15th  ed.  Webber,  8  Taunt.  593,  20  R.  R. 

(u)  See    Stat.    46  &    47  Vict.  676;  2  Prest.  Conv.  124;   Tlwm 

c.  52,  8.  65,  amended  by  53  &  54  v.  Woollco^nbe,  3  B.  &  Ad.  686  ; 

Vict,    c  71,  8.   13;  Bankruptcy  Langfordy,  Selmes,ZlL,ki.220, 

Rules,  1890,  No.    69  ;  Stacey  v.  227  ;  Beaunwnt    v.    Marquis   of 

Hill,  1901,  1  K.  B.  660.  Salisbury,    19   Beav.    198,   210  : 

{x)  Stat.  46  &  47  Vict.  c.  62,  Beardinan  v.    JVilsm,  L.   R.    4 

8.  55,  sub-s.  6,  amended  by  63  &  C.  P.  57  ;  Lems  v.  Baker,  1905, 

54  Vict.  c.  71,  8.  13  ;  Re  Finley,  1  Ch.  46,  50. 
21  Q.  B.  D.  475 ;  Re  Morgan,  22 
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to  transfer  the  occupation  of  the  premises  to  him  for  the 
rest  of  the  term,  he  paying  an  equivalent  rent,  this  has 
been  regarded  as  an  underlease,  and  so  valid  (b),  rather 
than  as  an  attempted  assignment  which  would  be  void, 
formerly  for  want  of  a  writing  (c),  and  now  for  want 
No  distress  of  a  deed{d).  It  is,  however,  held  that  no  distress 
can  made.  ^^^  j^^  made  for  the  rent  thus  reserved  (e).  But  if 
a  tenure  be  created,  the  lord,  if  he  have  no  estate, 
must  at  least  have  a  seignory(/),  to  which  the 
rent  would  by  law  be  incident ;  and  being  thus  rent 
service,  it  must  by  the  common  law  be  enforceable  by 
distress  (g).  The  very  fact,  therefore,  that  no  distress 
can  be  made  for  the  rent  by  the  common  law,  shows  that 
there  can  be  no  tenure  between  the  parties.  And,  if  so, 
the  attempted  disposition  cannot  operate  as  an  under- 
lease {h).  If,  however,  the  disposition  be  by  deed,  and 
be  executed  by  the  alienee,  it  has  been  decided  that  the 
reservation  of  rent  may  operate  to  create  a  rent-charge  (t), 
for  which  the  owner  may  sue  (A;),  and  which  he  may 
assign,  so  as  to  entitle  the  assignee  to  sue  in  his  own 
name  (0*  And  if  this  be  so,  there  seems  no  good 
reason  why,  under  these  circumstances,  the  statutory 
power  of  distress  given  to  the  owner  of  a  rent  seek  (m) 
should  not  apply  to  the  rent  thus  created  (n).  But  on 
this  point  also  opinions  differ  (o).    It  has  been  held 

{h)  PouUn^y     y.     Holmes,     1  issuing    out    of   leaseholds  is  a 

Strange,   405 ;  Preece   v.    Corriej  chattel  real :  Jte  Frcutr,  1904,  1 

5   Bing.  27;  Pollock  v.    Stacy,*  9  Ch.  Ill,  726. 

Q.  B.  1033.  {k)  Baiter  v.  GosUing,  1  Bing. 

(c)  Stat.  29  Car.  II.  c.  3,  s.  3  ;  N.  C.  19. 

ante,  p.  504.  (I)   IVUlianu  v.  Hay  ward,  1  R 

(d)  Stat.  8  &  9  Vict.   c.    106,      &  E.  1040. 

s.  3  ;  anU,  p.  504.  (wi)  Stat.  4  Geo.  II.  c.  28,  s.  5  ,* 

(e    Bac.  Abr.  tit.  Distress  (A) ;      ante,  pp.  417,  422. 

■  V.  Cooper,  2  Wilson,  375  ;  (n)  Pascoe  v.   Pascoe,  8  Bing. 


Preece  v.  Corrie,  5  Bing.  24 ;  Pascoe  N.  C.  905. 

V.   Pascoe,   3   Bing.  N.   C.   898  ;  (o)  See v.  Cooper,  2  Wils. 

Leivis  V.  Baker,  1905, 1  Ch.  46, 60.  376  ;  Langford  v.  Sclmes,  3  K.  A 

(/)  AnU,  p.  410.  J.  220  ;  Smith  v.  Watts,  4  Drew. 

(V)  Litt  sect.  213.  338  ;   Wills  v.  CaUling,  7  W.  R, 

(A)  Barrett  v.  Bolph,  14  M.  k  448  ;  Burton's  Compendium,  pi. 

W.  348,  352.  1111 ;  Letois  v.  Baker,  1905,  1 

(i)  Ante,  p.  418.     A  rentcharge  Ch.  46,  48  and  n.  (6). 
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that  such  a  rent  created  after  the  year  1881,  is  not 
recoverable  by  means  of  the  remedies  conferred  by  the 
44th  section  of  the  Conveyancing  Act,  1881  (jp). 


Every  anderlessee  becomes  tenant  to  the  lessee  who 
grants  the  underlease,  and  not  tenant  to  the  original 
lessor.  Between  him  and  the  underlessee,  no  privity  is 
said  to  exist.  Thus  the  original  lessor  cannot  maintain 
any  action  against  an  underlessee  for  any  breach  of  the 
covenants  contained  in  the  original  lease  (^).  His 
remedy  is  only  against  the  lessee,  or  any  assignee  from 
him  of  the  whole  term.  The  derivative  term,  which  is 
vested  in  the  underlessee,  is  not  an  estate  in  the  interest 
originally  granted  to  the  lessee  :  it  is  a  new  and  distinct 
term,  for  a  different,  because  a  less,  period  of  time.  It 
certainly  arises  and  takes  effect  out  of  the  original  term, 
and  its  existence  depends  on  the  continuance  of  such 
term,  but  still,  when  created,  it  is  a  distinct  chattel,  in 
the  same  way  as  a  portion  of  any  moveable  piece  of  goods 
becomes,  when  cut  out  of  it,  a  separate  chattel  personal. 


No  privity 
between  the 
lessor  and  the 
underlessee. 


Derivative 
term  is  not 
an  estate 
in  original 
term. 


The  goods  of  an  undertenant  are  liable  to  be  dis- 
trained upon  for  rent  in  arrear  under  the  head  lease, 
unless  he  can  claim  exemption  as  a  mere  lodger  (r) ;  for 
the  remedy  of  distress  for  rent  service  is  in  general  avail- 
able against  all  goods  which  are  upon  the  land  charged 
with  the  rent,  irrespective  of  their  ownership  («).  An 
undertenant  is  also  liable  to  be  ejected  by  the 
superior  landlord  in  case  the  head  lease  be  deter- 


{p)  Stat.  44  &  45  Vict.  c.  41  ; 
anUj  p.  422 ;  LetoU  v.  Baker, 
ubisup. 

(q)  Holfirrd  v.  HaUk,  1  Doiigl. 
183 ;  Ha-nd  v.  ^/oip,  1901,  2  Ch. 
721.  If,  however,  the  lease  con- 
tain covenants  restricting  the  use 
of  the  land,  an  underlessee^  being 
held  to  have  constructive  notice 
of  his  lessor's  title,  may  be  re- 
strained from  contravening  the 
covenants,    under    the    doctrine 


permitting  restrictions  as  to  the 
use  of  land  to  be  a  burden  on  the 
land  in  equity  ;  an^,  p.  185  ;  Fai- 
man  v.  Harland,  17  Ch.  D.  353  ; 
Jofm,  dfcc,  Co.  V.  Holmes^  1900,  1 
Ch.  188 ;  see  Hall  v.  Ewin,  37 
Ch.  D.  74. 

(r)  Heawood  v.  B(me,  13  Q.  B. 
D.  179 ;  see  stat.  34  &  35  Vict, 
c.  79 ;  anU,  p.  327,  n.  (y) ;  Lowe 
V.  Dorling,  1906,  2  K.  B.  601. 

(s)  Ante,  pp.  66,  327. 


Undertenant 
liable  to  dis- 
tress for  rent 
under  the 
head  lease. 


And  to  be 
ejected  on 
determination 
of  the  head 
lease  under 
a  condition 
of  re-entry. 
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Relief  to 
nndertenant 
against  for- 
feiture of 
the  head 
lease. 


mined  under  a  proviso  for  re-entry  therein  contained 
on  nonpajrment  of  the  rent   reserved  or  on  breach 
of  any  covenant   made  by  the  head  lease  (Q.     An 
undertenant  is,  however,  entitled  to  the  same  equit- 
able and  statutory  relief  against  forfeiture  for  non- 
payment  of   the   rent    under    the    head   lease,   on 
payment  of  all  arrears  and  costs,  as  the  lessee  him- 
self {u).    And  by  the  Conveyancing  Act,   1882  (x), 
where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any 
covenant,  proviso,  or  stipulation. in  a  lease,  the  Court 
may,  on  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease,  or  any  part  thereof,  either  in  the  lessor's 
action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  an  order  vesting,  for  the  whole 
term  of  the  lease  or  any  less  term,  the  property  com- 
prised in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  underlessee  to  any  estate  or  interest  in 
such  property,  upon  such  conditions,  as  to  execution 
of  any  deed  or  other  document,  payment  of  rent,  costs, 
expenses,  damages,  compensation,  giving  security,  or 
otherwise,  as  the  Court  in  the  circumstances  of  each 
case  shall  think  fit ;  but  in  no  case  shall  any  such  under- 
lessee  be  entitled  to  require  a  lease  to  be  granted  to 
him  for  any  longer  term  than  he  had   under  his 
original  sub-lease.     Under  this  Act,  an  undertenant 
may  be  relieved  against  a  forfeiture  for  breach  of 
covenant  contained  in  the  head  lease,  in  cases  where 
the  lessee  himself  would  be  without  remedy  under  the 
Act  of  1881  {y)y  for  instance,  on  breach  of  a  covenant 
against  assigning  without  the  lessor's  licence  (^),  or 


(t)  Burt  V.  Oray,  1891,  2  Q.  B. 
98,  deciding  that  an  undertenant 
had  no  claim  to  the  relief  giyeu 
to  a  "  lessee"*  by  the  Conveyanc- 
ing Act  of  1881  against  forfeiture 
for  breach  of  a  covenant  iu  the 
head  lease;  ante,  pp.  327,  828, 


600—602. 

(u)  Ante,  p.  328,  and  n.  {e)  ; 
Humphreys  v.  Morten,  1905,  1 
Ch.  739. 

{x)  Stat.  65  &  66  Vict.  c.  13,8.4. 

(V)  Ante,  pp.  501,  502. 

(z)  Wardens  of  CkolmeUySckool 
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to  pay  the  rent  (a).     But   he   cannot  obtam   relief 
under  this  Act  after  the  superior  landlord  has  actually 
re-entered  (b) .  An  underlease  is  not  determined  if,  with-  Underlease 
out  the   undertenant's  concurrence,  the  head  lessee  ^^^^1' 
surrender  the  original  term  to  the  superior  landlord,  surrender  of 
For  although  the  lessee  may  thus  extinguish  his  own  le^l^*' 
interest  in  the  original  term(c),  he  has  no  power  so 
to  affect  the  interests  of  his  undertenants  or  other 
grantees  (rf). 

In  Middlesex  or  Yorkshire,  underleases  and  assign-  Lands  in 
ments  thereof  are  voidable,  if  not  registered,  in  the  Yorkshire. 
same  manner  and  with  the  like  exceptions  as  leases  from 
the  freeholder  and  assignments  of  such  leases  (e).    And 
the  provisions  of  the  Land  Transfer  Act,  1897  (/),  with  Lands  in  a 
respect  to  compulsory  registration  apply  to  underleases  registration. 
and  assignments  thereof  in  like  manner  and  with  the 
like  exceptions  as  to  leases  from  the  freeholder  and 
assignments  of  the  same  (g). 

By  the  common  law,  if  a  married  woman  were  pos-  Husband's 
sessed  of  a  term  of  years,  her  husband  might  dispose  "f^^®  temTat 
of  it  at  any  time  during  the  coverture,  either  absolutely  common  law. 
or  by  way  of  mortgage  (ft) ;  and  if  he  survived  her,  he 
became  entitled  to  it  by  his  marital  right  (i).     But  if 
he  died  in  her  lifetime,  it  survived  to  her,  and  his  will 
alone  was  not  sufficient  to  deprive  her  of  it  (A;).     And 
if  a  trustee  were  possessed  of  a  term  of  years  on  trust  Wife's  equit- 

able  interest 
V.  Seteell,   1894,   2  Q.    B.    906 ;  (/)  Stat.  60  &  61  Vict.  c.  65,  in  a  term  of 

Imray  v.  Oakshetie,  1897,  2  Q.  B.  s.  20  ;  ante,  p.  208.  years. 

218.  ig)  Sects.  22  (6),  24,  and  Firat 

(a)  Gray  v.  Bonsall,    1904,    1  Schedule  ;  Land  Transfer  Rules, 

K.  B.  601.  1903,  Nos.  68—70. 

{b)  Ante,  p.  501,  and  n.   (p);  {h)  Hill  v.  Edmonds,  5  De  Gex 

Humphreys  v.    Morte^i,    1905,    1  &  S.  603,  607. 
Ch.  739,  741.  (i)  Co.  Lilt   46  b,  851  a  ;   see 

(c)  Above,  pp.  831,  332.  anle,  p.  390 ;  Wms.  Conv.  Stat. 

{ti)  lyaitenporVs  case,    8    Rep.  374,  375,  452. 
144  ;   Mellor  v.   Watkins,  L.  R,  {k)  2    Black.    Comm.    434  ;  1 

9    Q.   B.    400  ;  David  v.   Sabin,  Rop.    Husb.  &   Wife,  173,    177  ; 

1893,  1  Ch.  523,  583.  2>oed.  Shawv.  Steward,  1  A.  &E. 

{€)  Ante,  pp.  493,  505.  800. 

w.R.p.  38 
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Wife's  equity 
to  a  settle- 
ment. 


Wife  trustee 
of  a  term. 


for  a  married  woman,  equity  gave  her  husband  similar 
rights  over  her  equitable  interest  therein  (/)  ;  subject 
however  to  the  assertion  by  the  wife  of  her  equity  to 
a  settlement,  or  right  to  have  a  provision  secured  for 
herself  and  her  children  by  settlement  of  the  rents 
and  profits  of  the  term,  or  part  thereof,  on  trust  for 
that  purpose  {vi).  But  if  .the  trust  were  for  the  wife's 
separate  use,  she  was  entitled  to  enjoy  and  dispose  of 
her  interest  as  fully  as  if  she  were  a  feme  sole  (n ). 
And  now,  if  a  term  of  years  or  any  equitable  interest 
therein  belong  to  a  married  woman  as  her  separate 
property  under  the  Married  Women's  Property  Act, 
1882,  she  will  be  entitled  to  hold  and  dispose  of  the 
same  in  the  same  manner  as  if  she  were  a  feme 
sole  (o).  If,  however,  she  make  no  disposition  of  such 
a  term  in  her  lifetime  or  by  her  will,  her  husband 
will  become  entitled  thereto  at  her  death  in  his 
marital  right,  without  taking  out  administration  to  her 
effects  ip).  If  a  married  woman  be  entitled  to  a  term  of 
years  as  trustee,  she  cannot  dispose  of  the  legal  interests 
therein,  but  her  husband  must  convey  the  same,  as 
before  the  Married  Women's  Property  Act,  1882  {q). 


Renewable 
leases. 


In  many  cases  landlords,  particularly  corporations, 
are  in  the  habit  of   granting  to  their  tenants  fresh 


(0  Donne  v.  Hart,  2  R.  &  M. 
360  ;  lie  Bellamy,  Elder  v.  Pear- 
son^  25  Ch.  D.  620  ;  see  Duberly 
V.  Day,  16  Beav.  33, 16  Jur.  581. 

{m)  Hanson  v.  Keating,  4  Hare, 
1  ;  see  Wms.  Pers.  Prop.  473, 
15th  ed. 

(n)  See  ante,  pp.  306—309. 
The  Married  Women's  Property 
Act,  1870  (stat.  33  &  84  Vict, 
c.  93,  8.  7,  now  repealed,  see 
ante,i^.  309),  provided  that,  where 
any  woman  married  after  the 
jiassing  of  the  Act  (9th  Aug. 
1870)  should  during  her  marriage 
become  entitled  to  any  personal 
]>roperty  (which  would  seem  to 
include  leaseholds)  as  next  of  kin 


or  one  of  the  next  of  kin  of  an 
intestate,  such  property  should, 
subject  and  without  prejudice 
to  the  trusts  of  any  settlement 
affecting  the  same,  belong  to  her 
for  her  sepai-ate  use. 

(o)  Stat.  45  k  46  Vict  c  75, 
ss.  1  (sub-s.  1),  2,  5 ;  ante,  pp. 
310—313 ;  see  Wms.  Conv.  Stat. 
382,  383,  418,  421. 

ip)  SurmanY.  IFharionj  1891, 
1  Q.  B.  491. 

(q)  Ante,  p.  314,  and  n.  (<). 
Note  that  a  wife  has  no  power  to 
convey  a  leasehold  hereaitament 
as  a  bare  trustee ;  see  ante, 
p.  313  J  2  Wms.  V.  &  P.  882  - 
834. 
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leases,  either  before  or  on  tlie  expiration  of  existing 
ones.  In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal ; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to 
time  as  each  successive  lease  expires  (7-).  In  all  these 
cases  the  acceptance  by  the.  tenant  of  the  new  lease 
operates  as  a  surrender  in  law  of  the  unexpired  Surrender 
residue  of  the  old  term ;  for  the  tenant  by  accepting  ^^  * 
the  new  lease  affirms  that  his  lessor  has  power  to 
grant  it ;  and  as  the  lessor  could  not  do  this  during 
the  continuance  of  the  old  term,  the  acceptance  of  such 
new  lease  is  a  surrender  in  law  of  the  former.  But 
if  the  new  lease  be  void,  the  surrender  of  the  old  one 
will  be  void  also ;  and  if  the  new  lease  be  voidable,  the 
surrender  will  be  void  it  the  new  lease  fail  (s).  It 
appears  to  be  now  settled,  after  much  difference  of 
opinion,  that  if  a  new  lease  be  granted  to  another 
person  with  the  consent  of  the  tenant,  who  gives  upr 
possession  of  the  premises,  that  is  an  implied  surrender 
of  the  old  term  (t).  Whenever  a  lease,  renewable 
either  by  favour  or  of  right,  is  settled  in  trust  for  one 
person  for  life  with  remainders  over,  or  in  any  other 
manner,  the  benefit  of  the  expectation  or  right  of 
renewal  belongs  to  the  persons  from  time  to  time 
beneficially  interested  in  the  lease :  and  if  any  other 
person  should,  on  the  strength  of  the  old  lease,  obtain 
a  new  one,  he  will  be  regarded  in  equity  as  a  trustee 
for  the  persons  beneficially  interested  in  the  old  one  (it). 

(r)  IgguUen  v.   May,   9   Ves.  3  Joues  &  Lat.  133,160;  Nickells 

325,   7  East,  237.  8  R,  R.  623 ;  v.    Atherstone,    10    Q.    B.    944 

Hare  v.  Bwges,  4  K.  &  J.  45.  J/*  Doniiell  v.  Popc^  9  Hare,  706 

{a)  Jve^s  case,  5  Rep.  lib;  Roe  Davison  v.  G^c?i/,  1  H.  &  N.  744 

d.  Jiarl  of  Berkeley  v.  Archbishop  Wallis  v.  Hands,  1893,  2  Cli.  75 

of    York,   6  East,   86,  8   R.   R.  cf.  otite,  p.  156,  ii.  (s). 
413  ;  Doe  d.  Earl  of  Egremont  v.  (m)  Bawe  v.  Chichester,  Ambl. 

Gourtenay,    11    Q.   B.    702;    Doe  715;     Giddings  v.    Giddings,    3 

d.  Biddulph  v.  Poole,    11  Q.   B.  Russ.  241 ;  Tanner  v.  EltoorUiy, 

713.  4  Beav.  487  ;  Clegg  v.  Fishvnck, 

(t)  See  Lyon  v.  Beed,  13  M.  &  1  Mac.  &  G.  294.     See  ante   p. 

W.   285,  306  ;  Creagh  v.  Blood,  181. 

33—2 
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So  the  costs  of  renewal  are  apportioned  between  the 
tenant  for  life  and  remaindermen  according  to  their 
respective  periods  of  actual  enjoyment  of  the  new 

lease  (tO- 


Compensa- 
tion  to 
tenants  for 
their  im- 
provements. 


Before  the  year  1876  the  tenant  of  an  agricultural 
holding  had  no  right  to  exact  compensation  from  his 
landlord  for  any  improvements  (x)  which  he  might  have 
made  during  his  tenancy  ;  except  under  an  express 
agreement  with  the  landlord  or  by  virtue  of  the  custom 
of  the  country  where  the  holding  lay  (y).  An  Act  of 
1875  {z)  made  provision  for  the  compensation  of  tenants 
of  agricultural  holdings  for  improvements  made  by  them. 
But  the  operation  of  that  Act  might  be  excluded  by- 
agreement  between  landlord  and  tenant  (a) ;  and  in 
practice  this  was  usually  done.     The  Act  was  repealed 

{v)  WhUe  V.  WhlU,  5  Ves.  554,  9  Ves.  560,  4  R.  R.  161  ;  AUan 
V.  Backhouse,  2  V.  &  B.  65,  Jac.  631,  13  R.  R,  23,  23  R.  R.  167 : 
Greenwood  v.  Evans,  4  Beav.  44  ;  Jones  v.  Jones,  5  Hare,  440  ; 
Hudleston  v.  IVhelpdale,  9  Hare,  775 ;  Ainslie  v.  Hareourt,  28 
Beav.  313  ;  Bradfoixl  v.  Brovmjohn,  L.  R.  3  Ch.  Ill  \  Re  Barimr, 
1893,  1  Ch.  61.  Special  provisions  have  been  made  by  Parliament  for 
facilitatiiig  the  prociuing  and  granting  of  renewals  of  leases  when  taiy 
of  the  parties  are  infants,  idiots  or  lunatics ;  also  for  enabling  tmsteen 
of  renewable  leaseholds  to  renew  the  leases,  and  to  raise  money  by  mort- 
gage to  pay  for  such  renewal.  A  statute  of  the  year  1860  made  provisioii 
for  facilitating  the  purchase  by  trustees  of  renewable  leaseholds  of  Xh*." 
reversion  of  the  land,  when  it  belongs  to  an  ecclesiastical  corporatioD, 
and  for  raising  money  for  that  purpose  by  sale  or  mortgage ;  also  for 
the  exchange  of  part  of  the  lands,  comprised,  in  any  renewable  lease, 
for  the  reversion  in  other  part  of  the  same  lands,  so  as  thus  to  acquire 
the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renewable 
lease  of  the  whole.  As  we  have  seen,  capital  money  arising  under 
the  Settled  Land  Act,  1882,  may  be  applied  in  purchase  of  the  rever- 
sion or  freehold  in  fee  of  any  settled  leasehold  land ;  and  the  tenant 
for  life  now  has  power  to  exchange  any  part  of  the  settled  land  for 
other  land.  See  stats.  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  ss.  12, 14—18, 
20,  21  ;  63  Vict.  c.  5,  ss.  116,  120—124  ;  56  &  57  Vict  c,  53,  a,  19  ; 
replacing  61  &  52  Vict.  c.  59,  as.  10,  11  ;  23  &  24  Vict.  o.  124, 
ss.  35— 39»;  ante,  pp.  121—123. 

(x)  As  to  the  removal  of  build-  Bradhiim  v.  Foley,  3   C.  P.   I>. 

ings  and    fixtures    erected  by  a  129,  134. 

tenant  for  agricultural  purposes,  (s)  Stat.  38  &  39  Vict.  c.  92, 

see  Wms.  Pers.  Prop.  130, 15th  ed.  amended  by  stat.  39  &  40  Vict. 

(;»/)  See  HuUon  v.  Warren,  1  M.  c.  74. 
k  W.  466  ;  notes  to  Wiggleswortk  (a)  See  stat.  38  &  39  Vict.  c.  9-J,. 

V.    Dalliaon,    1    Smith,   L.    C. ;  ss.  64—57. 
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by  the  Agricultural  Holdings  (England)  Act,  1883  (h) ; 
and  the  law  is  now  mainly  regulated  by  that  Act  as 
amended  by  the  Agricultural  Holdings  Act,  1900  (c). 
Under  these  Acts,  where  the  tenant  {d)  of  a  holding,  to 
-which  the  Acts  apply  (c),  has  made  thereon  any  improve- 
ment of  the  kind  specified  in  the  Acts,  he  is  entitled  on 
quitting  his  holding  at  the  determination  of  his  tenancy 
to  obtain  from  the  landlord,  as  compensation  under 
these  Acts  for  such  improvement,  such  sum  as  fairly 
represents  the  value  of  the  improvement  to  an  incoming 
tenant  (/).  Compensation  is  not  payable  under  these 
Acts  for  the  erection  of  buildings  and  other  permanent 
improvements  specified  in  the  Acts,  unless  executed 
with  the  consent  in  writing  of  the  landlord  or  his  agent 
previously  obtained  {g)  ;  or  for  drainage,  unless  the 
tenant  has  complied  with  the  conditions  of  the  Acts  in 
giving  to  the  landlord  or  his  agent  due  notice  of  intention 
to  execute  such  an  improvement  {h) ,  But  compensation 
may  be  obtained  for  the  improvement  of  the  land  by  the 
application  of  purchased  manure  and  in  other  ways 
described  in  the  Acts,  although  the  consent  of  the  land- 
lord should  not  have  been  obtained  (i).     For  improve- 

(6)  Stat.  46  &  47  Vict.  c.   61;  of  allotments  of  not  more  than 

amended  by  50  &  51  Vict.  c.  26  ;  two  acres  cultivated  as  a  fann  or 

53  &  54  Vict.  c.  57  ;  and  58  k  59  garden    compensation    for    crops 

Vict.  c.  27  (as  to  market  gardens).  left  in  the  ground  at  the  end  of 

(e)  Stat.  63  k  64  Vict.  c.  50,  their  tenancies, 
which  came  into  operation  on  the  (/)  The  amount  and  mode  and 

1st  Jan.,  1901,  s.  13  :  see  Mears  time  of  payment  of  compensation 

V.  CalUnder,  1901,  2  Ch.  388.    By  is  to  bo  settled  by  agreement,  or 

8.  7,  compensation  for  an  improve-  by  arbitration  as  prescribed  by 

ment  previously  made  shall   be  the  Acts  in  case  of  difference; 

such  (il*  any)  as  might  have  been  and  claims  by  a  tenant  entitled 

claimed  if  the  Act  had  not  been  to  compensation   under  custom, 

passed.  agreement  or   otherwise   for  any 

((2)  In    these    Acts   "tenant^'  improvement  specified  in  the  Acts 

means  the  holder  of  land  under  are  to  be  adjusted   in  the  same 

A  landlord  for  a  term  of  years,  or  way  ;  stut.  63  &  64  Vict.  c.  50,  s.  2. 
lor  lives,  or  lor  lives  and  ycara,  or  {(/)  Stats.  46  &  47  Vict.  c.  61, 

Irom  year  to  year ;  stats.  46  &  47  s.  3  ;  63  &  64  Vict.  c.  50,  s.  1  (2), 

Viut  c.  61,  s.  61  ;  and  63  &  64  and  First  Schedule,  Part  I. 
Vict.  c.  50,  s.  9  (2).  (h)  Stats.  46  &  47  Vict.  c.  61, 

(e)  See  stat.  46  k  47  Vict.  c.  61,  s.  4  ;  63  &  64  Vict.  c.  50,  s.  1  (2), 

a.  54,  aide,  p.  489.    Stat.  50  &51  and  Fii-st  Schedule,  Part  II. 
Vict  c.  26  secures  to  the  tenants  (t)  See  stat  63  k  64  Vict.  c.  .50, 
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Power  to 
charge  hold- 
ing with 
repsymeot. 


Trustee 
landlord. 


ments  of  the  kind  last  mentioned,  fair  and  reasonable 
compensation,  payable  under  an  agreement  in  writing, 
may  be  substituted  for  compensation  under  the  Acts  (A). 
But  any  agreement  made  by  a  tenant,  by  virtue  of 
which  he  is  deprived  of  his  right  to  claim  compensation 
under  these  Acts  in  respect  of  any  improvement 
described  therein  (except  an  agreement  providing  such 
compensation  as  is  by  the  Acts  permitted  to  be  sub- 
mitted for  compensation  under  the  Acts)  is  void,  both  at 
law  and  in  equity,  so  far  as  it  deprives  him  of  such 
right  (Z). 

A  landlord,  on  paying  compensation  under  these  Acts, 
or  compensation  authorized  by  these  Acts  to  be  sub- 
stituted therefor,  or  on  expending  such  an  amount  as 
may  be  necessary  to  execute  an  improvement  by  drainage, 
which  the  landlord  has  undertaken  to  execute  himself 
in  accordance  with  the  Acts  (m),  may  obtain  an  order 
from  the  Board  of  Agriculture  charging  the  holding,  or 
any  part  thereof,  with  the  repayment  of  the  amount  paid 
or  expended  with  such  interest  and  by  such  instalments, 
and  with  such  directions  for  giving  effect  to  the  charge, 
as  the  Board  thinks  fit  (n).  Such  a  charge  must  now 
be  registered  in  the  office  of  Land  Registry  in  order  to 
be  valid  as  against  a  purchaser  for  value  of  the  land, 
in  the  same  manner  as  a  land  improvement  rent- 
charge  {o).     Where  the  landlord  is  entitled  as  trustee, 

and  First  Schedule,  Part  III. 
Special  provisions  are  made  as  to 
compensation  for  impj-ovements 
begun  during  the  last  year  of 
tenancy ;  see  stat.  46  &  47  Vict, 
c.  61,  s.  59. 

(k)  Stats.  46  &  47  Vict.  c.  61, 
8.  6  ;  63  &  64  Vict.  c.  50,  ss.  1  (2), 
9  (2).  And  in  the  case  of  a  ten- 
ancy under  a  contract  of  tenancy 
current  at  the  commencement  of 
the  Act  of  1883,  where  any  agree- 
ment in  writing,  or  custom,  or  the 
Act  of  1875,  provides  specific 
compensation  for  any  imj^rove- 
ment  described    in   the    Act    of 


1883,  compensation  in  respect  «>f 
sucl)  improvement  is  to  be  pa}*- 
able  in  pursuance  of  such  agre**- 
ment,  custom,  or  Act  of  1875,  in 
substitution  for  compensation 
under  the  Act  of  1883. 

(/)  Stat.  46  &  47  VicL  c  61. 
8.  55. 

(m)  See  stat.  46  k  47  Vict  c.  67 . 
8.  4. 

(it)  Stats.  46  k  47  Vict,  c  61, 
s.  29  (see  also  ss.  30—82) ;  63  &  64 
Vict.  c.  50,  8.  3  :  Gough  v.  Chmgh, 
1891,. 2  Q.  B.  665.  The  Act  ol  1875 
contained  similar  provisions. 

(o)  SUts.  51  &  52  Vict,  c  51, 
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or  otherwise  than  for  his  own  benefit,  compensation  is 
not  recoverable  against  him  personally,  but  may  be 
recovered  by  means  of  a  charge  on  the  holding  obtained 
by  the  tenant  in  his  own  favour  from  the  Board  of 
Agriculture  (p).  Under  the  Act  of  1900  (g),  similar 
charges  may  be  made  where  compensation  for  any 
improvement  specified  in  the  Act  has  been  claimed 
under  custom  or  agreement  or  otherwise. 

We  now  come  to  consider  those  long  terms  of  years  lx)ng  terms 
of  which  frequent  use  is  made  in  conveyancing,  ^  ^®*"' 
generally  for  the  purpose  of  securing  the  payment  of 
money.  For  this  purpose  it  is  obviously  desirable  that 
the  person  who  is  to  receive  the  money  should  have  as 
much  power  as  possible  of  realizing  his  security, 
whether  by  receipt  of  the  rents  or  by  selling  or  pledging 
the  land ;  at  the  same  time  it  is  also  desirable  that  the 
ownership  of  the  land,  subject  to  the  payment  of  the 
money,  should  remain  as  much  as  possible  in  the  same 
state  as  before,  and  that  when  the  money  is  paid,  the 
persons  to  whom  it  was  due  should  no  longer  have 
anything  to  do  with  the  property.  These  desirable 
objects  are  accomplished  by  conveyancers  by  m^ans  of 
the  creation  of  a  long  term  of  years,  say  1,000,  which 
is  vested  (when  the  parties  to  be  paid  are  numerous,  or 
other  circumstances  make  such  a  course  desirable),  in 
trustees,  upon  trust  out  of  the  rents  and  profits  of  the 
premises,  or  by  sale  or  mortgage  thereof  for  the  whole 
or  any  part  of  the  term,  to  raise  and  pay  the  money 
required,  as  it  may  become  due,  and  upon  trust  to 
permit  the  owners  of  the  land  to  receive  the  residue  of 
the  rents  and  profits.  By  this  means  the  parties  -to  bo  The  parties 
paid  have  ample  security  for  the  payment  of  their  money .  ^^rftyf 

S.S.  i,  12,  13;  63  &  6i  Vict.  c.  50,  in  the  same  manner  as  a  landlord's 

8.  3  (4),  ante,  p.  419.  charge. 

ip)  Stats.  46  &  47  Vict.  c.  61,  (q)  Stat.  63  k  64  Vict.  c.  60, 

fl.  31  ;  63  &  64  Vict.  c.  50,  s.  3.  s.  3  (3). 
Such  a  charge  must  be  registereil 
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The  owner- 
ship of  the 
land,  subject 
to  the  pay- 
ment, re- 
mains as 
before. 


Not  only  liave  their  trustees  the  right  to  receive  on  their 
behalf  (if  they  think  fit)  the  whole  accruing  income  of 
the  property,  but  they  have  also  power  at  once  to  dispose 
of  it  for  1,000  years  to  come,  a  power  which  is  evidently 
almost  as  effectual  as  if  they  were  enabled  to  sell  the 
fee  simple.  Until  the  time  of  payment  comes  the  owner 
of  the  land  is  entitled,  on  the  other  hand,  to  receive  the 
lents  and  profits,  by  virtue  of  the  trust  under  which  the 
trustees  may  be  compelled  to  permit  him  so  to  do.  So, 
if  part  of  the  rents  should  be  required,  the  residue  must 
be  paid  over  to  the  owner ;  but  if  non-paj-ment  by  the 
owner  should  render  a  sale  necessary,  the  trustees  will 
be  able  to  assign  the  property,  or  any  part  of  it,  to  any 
purchaser  for  1,000  years  without  any  rent.  But  until 
these  measures  may  be  enforced,  the  ownership  of  the 
land,  subject  to  the  payment  of  the  money,  remains  in 
the  same  state  as  before.  The  trustees,  to  whom  the 
term  has  l)een  granted,  have  only  a  chattel  interest; 
tlie  legal  seisin  of  the  freehold  remains  with  the  owner, 
and  may  be  conveyed  by  him,  or  devised  by  his  will,  or 
will  descend  to  his  heir,  in  the  same  manner  as  if  no 
term  existed,  the  term  all  the  while  still  hanging  over 
the  whole,  ready  to  deprive  the  owner  of  all  substantial 
enjoyment,  if  the  money  should  not  be  paid. 


Proviso  for 
cesser. 


If,  however,  the  money  should  be  paid,  or  should 
not  ultimately  be  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over  the 
property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
bhall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it  is 
created  being  fully  performed  and  satisfied,  or  becoming 
unnecessary  or  incapable  of  taking  effect  (r).  This  pro- 
viso for  cesser,  as  it  is  called,  makes  the  term  endure  so 


(r)  SeeSugJ.  V.  &  P.  621. 
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long  only  as  the  purposes  of  the  trust  require ;  and,  when 
these  are  satisfied,  the  term  expires  without  any  act  to 
be  done  by  the  trustees ;  their  title  at  once  ceases,  and 
they  cannot,  if  they  would,  any  longer  intermeddle  with 
the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is  still 
a  method  of  getting  rid  of  the  term,  without  disturbing 
the  ownership  of  the  lands  which  the  term  overrides. 
The  lands,  in  such  cases,  it  should  be  observed,  may 
not,  and  seldom  do,  belong  to  one  owner  for  an  estate 
in  fee  simple.     The  terms  of  which  we  are  now  speaking  Terms  are 
are  most  frequently  created  by  marriage  settlements,  during 
and  are  the  means  almost  invariably  used  for  securing  portions, 
the  portions  of  the  younger  children ;  whilst  the  lands 
are  settled  on  the  eldest  son  in  tail  (s).     But,  on  the 
son's  coming  of  age,  or  on  his  marriage,  the  lands  are, 
for  the  most  part,  as  we  have  before  seen  (t),  resettled 
on  him  for  life  only,  with  an  estate  tail  in  remainder  to 
his  unborn  eldest  son.     The  owner  of  the  lands  is  there- 
fore probably  only  a  tenant  for  life,  or  perhaps  a  tenant 
in  tail.     But,  whether  the  estate  be  a  fee  simple,  or  an  Any  estate  of 
estate  tail,  or  for  life  only,  each  of  these  estates  is,  as  larger  estate 
we  have  seen,  an  estate  of  freehold  (?/.),  and,  as  such,  is  ^-^an  a  term 
larger,  in  contemplation  of  law,  than  any  term  of  years, 
however  long.     The  consequence  of  this  legal  doctrine 
is,  that  if  any  of  these  estates  should  happen  to  be 
vested  in  any  person,  who  at  the  same  time  is  possessed 
of  a  term  of  years  in  the  same  land,  and  no  other  estate 
should  intervene,  the  estate  of  freehold  will  infallibly 
swallow  up  the  term,  and  yet  be  not  a  bit  the  larger. 
The  term  will,  as  it  is  said,  be  merged  in  the  estate  of  Merger  of 
freehold  {x).    Thus,  let  A.  and  B.  be  tenants  for  a  term  ^  ®  ^*^"^ 
of  1,000  years,  and  subject  to  that  term  let  C.  be  tenant 

{s)  See  the  form  of  settlement  (u)  AiUe,  ik  63. 

<;iv€niu  VsiVt\l.,  post,  (a;)  3   Prest.    Conv.   219.      See 

{t)  AnUy  p.  100.  ante,  pp.  331,  361. 
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Surrender. 


Surrenders 
now  to  be 
by  deed. 


Accidental 
merger. 


for  his  life ;  if  now  A.  and  B.  should  assign  their  term 
to  C.  (which  assignment  under  such  circumstances  is 
called  a  suirender),  C.  will  still  be  merely  tenant  for  life 
as  before.  The  term  will  be  gone  for  ever ;  yet  C.  will 
have  no  right  to  make  any  disposition  to  endure  beyond 
his  own  life.  He  had  the  legal  seisin  of  the  lands  before, 
though  A.  and  B.  had  the  possession  by  virtue  of  their 
term ;  now,  he  will  have  both  legal  seisin  and  actual 
possession  during  his  life,  and  A.  and  B.  will  have 
completely  given  up  all  their  interest  in  the  premises. 
Accordingly,  if  A.  and  B.  should  be  trustees  for  the 
purposes  we  have  mentioned,  a  surrender  by  them  of 
their  term  to  the  legal  owner  of  the  land,  will  bring 
back  the  ownership  to  the  same  state  as  before.  By 
the  Real  Property  Act,  1845  (y),  a  surrender  in  writing 
ol  an  interest  in  any  tenements  or  hereditaments,  not 
being  a  copyhold  interest,  and  not  being  an  interest 
which  might  by  law  have  been  created  without  writings 
shall  be  void  at  law  unless  made  by  deed. 

The  merger  of  a  term  of  years  is  sometimes  occasioned 
by  the  accidental  union  of  the  term  and  the  immediate 
freehold  in  one  and  the  same  person.  Thus,  if  the 
trustee  of  the  term  should  purchase  the  freehold,  or 
if  it  should  be  left  to  him  by  the  will  of  the  former 
owner,  or  descend  to  him  as  heir  at  law,  in  each  of 
these  cases  the  term  will  merge.  So  if  one  of  two  joint 
holders  of  a  term  obtain  the  immediate  freehold,  his 
moiety  of  the  term  will  merge;  or  conversely  if  the 
sole  owner  of  a  term  obtain  the  immediate  freehold 
joititly  with  another,  one  moiety  of  the  term  will 
merge,  and  the  joint  ownership  of  the  freehold  will 
continue,  subject  only  to  the  remaining  moiety  of  the 
term  (z).     Merger,  being  a  legal  incident  of  estates, 

(l/)  Stat.  8  &  9  Vict.  c.  106,  (2)   Sir    Ralph  Bovy*8  easSy  1 

8.  3,  repealing  stat.  7  &  8  Vict  Vent  198,  196  ;  Co.  Litt  186  a ; 

c.  76,  s.  4,  to  tbe  same  effect ;  Burton's  Compendium,  pi.  90O. 
see  ante,  p.  156,  n.  (s). 


in  autre  droit. 
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formerly  occurred  quite  irrespectively  of  the  trusts  on 
which  they  were  held ;  but  equity  did  its  utmost  to 
prevent  any  injury  being  sustained  by  a  cestui  que 
trust,  the  estate  of  whose  trustee  might  accidentally 
have  merged  (a).  But  the  Judicature  Act  of  1873  (h) 
I^rovided  that  there  should  not,  in  future,  be  any  merger 
by  operation  of  law  only  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  merged 
or  extinguished  in  equity.  The  law,' though  it  did  not 
recognize  the  trusts  of  equity,  yet  took  notice  in  some 
few  cases  of  property  being  held  by  one  person  in  right 
of  another,  or  in  autre  droit,  as  it  is  called ;  and  in  Estates  held 
these  cases  the  general  rule  was,  that  the  union  of  the 
term  with  the  immediate  freehold  would  not  cause  any 
merger,  if  such  union  were  occasioned  by  the  act  of  law, 
and  not  by  the  act  of  the  party.  Thus,  if  a  term  were 
held  by  a  person,  to  whose  wife  the  immediate  freehold 
afterwards  came  by  descent  or  devise,  such  freehold, 
coming  to  the  husband  in  right  of  his  wife,  would  not 
have  caused  a  merger  of  the  term  (c).  So,  if  the  owner 
of  a  term  made  the  freeholder  his  executor,  the  term 
would  not  have  merged  (d) ;  for  the  executor  is  recog- 
nized by  the  law  as  usually  holding  only  for  the  benefit 
of  creditors  and  legatees ;  but  if  the  executor  himself 
should  be  the  legatee  of  the  term,  it  seems  that,  after 
all  the  creditors  have  been  paid,  the  term  will  still 
merge  («).  And  if  an  executor,  whether  legatee  or 
not,  holding  a  term  as  executor,  should  purchase  the 
immediate  freehold,  the  better  opinion  is,  that  this 

(a)  See  8  Pi-est.  Conv.  820,  821 ;  652  ;   Lea  v.   Thursby,    1904,    2 
Chambers  v.  Kingham,  10  Ch.  D.  Ch.  57. 
743.  (c)  Doe  d.   Blight  v.    Pelt,  11 

[b)  Stet.  36  &  87  Vict.  c.  66,  A.  &  E.  842  ;  JoTies  v.  Davies, 
H.  25,  sub-a.  4,  which  by  stat.  87  5  H.  &  N.  766,  7  H.  &  N. 
&  38  Vict  c.  83,  commenced  on  507. 
the  Ist  Nov.,  1875;.  5710?^  v.  (rf)  Co.  Litt.  888  b. 
BoyeoU,  1892,  8  Ch.  110;  («)  3  Prest.  Conv.  310,  811. 
Iiigle  V.  Vaughan  Jenkiiis,  1900,  See  Law  v.  Urlioin^  16  Sim.  377, 
2Ch,Z%Z\TheU%i890iiy,  Liddard^  and  Lord  St  Leonaixls'  coiii- 
ih.  635  ;  Capital  and  Counties  ments  on  this  case,  Sugd.  V.  & 
Bank  v.  Modes,  1903,  1  Ch.  631,  P.  507,  13th  ed. 
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being  his  own  act,  will  occasion  the  merger  of  the 
term,  except  so  far  as  respects  the  rights  of  the 
creditors  of  the  testator  ( /'). 


The  tenn 
might  have 
been  kept 
on  foot. 


Assignment 
in  trust  to 
attend  the 
inheritance. 


€ase  of  a 
lent-chargc. 


Oonsequence 
of  a  surrender 
of  the  term. 


There  wa^^  formerly  another  method  of  disposing  of 
a  term  when  the  purposes  for  which  it  was  created 
had  been  accomplished.  If  it  were  not  destroyed  by  a 
proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  the 
owner  of  the  property  for  the  time  being.  A  term,  as 
we  have  seen,  is  an  instrument  of  great  power,  yet 
easily  managed;  and  in  case  of  the  sale  of  the 
property,  it  might  have  been  a  great  protection  to 
the  purchaser.  Suppose,  therefore,  that,  after  the 
creation  of  such  a  term  as  we  have  spoken  of,  the 
whole  property  had  been  sold.  The  purchaser,  in 
this  case,  often  preferred  having  the  term  still  kept 
on  foot,  and  assigned  by  the  trustees  to  a  new  trustee 
of  his  own  choosing,  in  trust  for  himself,  his  heirs  and 
assigns;  or  as  it  was  technically  said,  in  trust  to  attend 
the  inhoitance.  The  reason  for  this  proceeding  was 
that  the  former  owner  might,  possibly,  since  the  com- 
mencement of  the  term,  have  created  some  incumbrance 
upon  the  property,  of  which  the  purchaser  was  ignorant, 
and  against  which,  if  existing,  he  was  of  course  desirous 
of  being  protected.  Suppose,  for  instance,  that  a  rent- 
charge  had  been  granted  to  be  issuing  out  of  the  lands., 
subsequently  to  the  creation  of  the  term  :  this  rent- 
cliarge  of  course  could  not  affect  the  term  itself,  bat 
was  binding  only  on  the  freehold,  subject  to  the  term. 
The  purchaser,  therefore,  if  he  took  no  notice  of  the 
term,  bought  an  estate,  subject  not  only  to  the  term, 
but  also  to  the  rent-charge.  Of  the  existence  of  the 
term,  however,  we  suppose  him  to  have  been  aware. 
If  now  he  should  have  procured  the  term  to  be  sur- 
rendered  to  himself,  the  unknown  rent-charge,  not 

(f)  Sugd.  v.  &  P.  506,  13th  ed. 
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being  any  estate  in  the  land,  would  not  have  prevented 
the  union  and  merger  of  the  term  in  the  freehold. 
The  term  would  consequently  have  been  destroyed, 
and  tiie  purchaser  would  have  been  left  without  any 
protection  against  the  rent-charge,  of  the  existence  of 
which  he  had  no  knowledge,  nor  any  means  of  obtaining 
information.  The  rent-charge  by  this  means  became 
a  charge,  not  only  on  the  legal  seisin,  but  also  on  the 
possession  of  the  lands,  and  was  said  to  be  accelerated 
by  the  merger  of  the  term  (/;).  The  preferable  method, 
therefore,  always  was  to  avoid  any  merger  of  the  term ; 
but  on  the  contrary,  to  obtain  an  assignment  of  it  to  The  term 
a  trustee  in  trust  for  the  purchaser,  his  heirs  and  been  assigDed 
assigns,  and  to  attend  the  inheritance.  The  trustee  thus  to  attend  the 
became  possessed  of  the  lands  for  the  term  of  1,000 
years  ;  but  he  was  bound,  by  virtue  of  the  trust,  to 
allow  the  purchaser  to  receive  the  rents,  and  exercise 
what  acts  of  ownership  he  might  please.  If,  however, 
any  unknown  incumbrance,  such  as  the  rent-charge  in 
the  case  supposed,  should  have  come  to  light,  then  was 
the  time  to  bring  the  term  into  action.  If  the  rent- 
charge  should  have  been  claimed,  the  trustees  of  the 
term  would  at  once  have  interfered,  and  informed  the 
claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term 
was  over,  which  was  in  ejflfect  a  postponement  sine  die. 
In  this  manner,  a  term  became  a  valuable  protection 
to  any  person  on  whose  behalf  it  was  kept  on  foot,  as 
well  as  a  source  of  serious  injury  to  any  incumbrancer, 
such  as  the  grantee  of  the  rent-charge,  who  might 
have  neglected  to  procure  an  assignment  of  it  on  his 
own  behalf,  or  to  obtain  a  declaration  of  trust  in  his 
favour  from  the  legal  owner  of  the  term.  For  it  will 
be  observed  that,  if  the  grantee  of  the  rent-charge 
had  obtained  from  the  persons  in  whom  the  term  was 
vested   a  declaration   of    trust   in   his    behalf,   they 

ig)  3  Prest.  Conv.  460. 
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would  have  been  bound  to  retain  the  term,  and 
could  not  lawfully  have  assigned  it  to  a  trustee  for  the 
purchaser. 

If  the  pur-  If  the  purchaser,  at  the  time  of  his  purchase,  should 

ch&ser  dsmI  • 

notice  of  the    have  had  notice  of  the  rent-charge,  and  should  yet  have 

^t^th^t'^^^f  P'^o^^r®^  *°  assignment  of  the  term  to  a  trustee  for  his 
his  purchase,    own  benefit,  the  Court  of  Chancery  would,  on  the  first 
uLThe  te^m.    principles  of  equity,  have  prevented  his  trustee  from 
making  any  use  of  the  term  to  the  detriment  of  the 
grantee  of  the  rent-charge  (h) .    Such  a  proceeding  would 
evidently  be  a  direct  fraud,  and  not  the  protection  of  an 
innocent  purchaser  against  an  unknown  incumbrance. 
Anexceptiour  To  this  rule,  however,  one  exception  was  admitted, 
which  reflects  no  great  credit  on  the  gallantry,  to  say  the 
.  least,  of  those  who  presided  in  the  Court  of  Chancery. 
In  the  common  case  of  a  sale  of  lands  in  fee  simple 
from  A.  to  B.,  it  was  holden  that,  if  there  existed  a 
term  in  the  lands,  created  prior  to  the  time  when  A.'s 
seisin  commenced,  or  prior  to  his  marriage,  an  assign- 
Dower  barred  ment  of  this  term  to  a  trustee  for  B.  might  be  made 
rienTofterm.  ^^^  ^*  ^^^  ^^^  purpose  of  defeating  the  claim  of  A-'s 
wife,   after  his  decease,   to  her  dower    out  of    the 
premises  (i).    Here  B.  evidently  had  notice  that  A. 
was  married,  and  he  knew  also  that,  by  the  law,  the 
widow  of  A.  would,  on  his  decease,  be  entitled  to  dower 
out  of  the  lands.    Yet  the  Court  of  Ch^i^ncery  permitted 
him  to  procure  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  to  tell  the  widow  that,  as  her  right  to 
dower  arose  subsequently  to  the  creation  of  the  term, 
she  must  wait  for  her  dower  till  the  term  was  ended. 
We  have  already  seen  (/t),  that,  as  to  all  women  married 
After  the  1st  of  January,  1834,  the  right  to  dower  has 
been  placed  at  the  disposal  of  their  husbands.     Such 

</t)  WUlmghhy  v.  Willmigliby,      Co.  Litt.  208  a,  n.  (1). 
3  T.  R,  763,  1  R.  R.  397.  {k)  AnU,  p.  318. 

(t)  Siigd.  V.  &  P.  510, 13th  ed. ; 
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hasbands,  therefore,  had  no  need  to  request  the  concur- 
rence of  their  wives  in  a  sale  of  their  lands,  or  to 
resort  to  the  device  of  assigning  a  term,  should  this 
concurrence  not  have  been  obtained. 

When  a  term  had  been  assigned  to  attend  the  inherit-  The  owner  of 

■  v.  £         \    •   \      'L  1  J    J     the  inherit- 

ance, the  owner  of  such  inheritance  was  not  regarded,  ance  subject 

in  consequence  of  the  trust  of  the  term  in  his  favour,  ^  *"  ^^•^^'  ^ 

,        .  .    ,  ,      ,  ,        ,  .       dant  term  had 

as  having  any  interest  of  a  personal  nature,  even  m  a  real  esute. 
contemplation  of  equity ;  but  as,  at  law,  he  had  a  real 
estate  of  inheritance  in  the  lands,  subject  to  the  term, 
so,  in  equity,  he  had,  by  virtue  of  the  trust  of  the  term 
in  his  favour,  a  real  estate  of  inheritance  in  immediate 
possession  and  enjoyment  (Z).   If  the  term  were  neither  Term  atten- 
flurrendered  nor  assigned  to  a  trustee  to  attend  the  stractioirof 
inheritance,  it  was  still  considered  attendant  on  the  ^^* 
inheritance,  by  construction  of  law,  for  the  benefit  of 
all  persons  interested  in  the  inheritance  according  to 
their  respective  titles  and  estates. 

In  1845,  however,  an  Act  passed  *'to  render  the  Act  to  render 
assignment  of  satisfied  terms  unnecessary"  {vi).    This  menTof^Mtis- 
Act  provides  (n),  that  every  satisfied   term  of  years  fied  terms 
which,  either  by  express  declaration  or  by  construction  ^^®°®^®**^- 
of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall  on  that  day  absolutely  cease  and 
determine[as  to  the  land  upon  the  inheritance  or  rever- 
sion whereof  such  term  shall  be  attendant  as  aforesaid, 
except  that  every  such  term  of  years  which  shall  be  so 
attendant  as  aforesaid  by  express  declaration,  although 
thereby  made  to  cease  and  determine,  shall  afford  to 
every  person  the  same  protection  against  every  incum- 
brance, charge,  estate,  right,  action,  suit,  claim,  and 
demand,  as  it  would  have  afforded  to  him  if  it  had 
continued  to  subsist,  but  had  not  been  assigned  or 

(/)  Sugd.  V.  &  p.  790.  nth  ed.  (n)  Sect.  1. 

cm)  Stat.  8&9Vict.  c.  112. 
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dealt  with,  after  the  said  thirty-first  day  of  December, 
1845,  and  shall,  for  the  purpose  of  such  protection,  he 
conmlered  in  every  court  of  law  and  of  equity  to  he  a 
subsisting  teim .  The  Act  further  provides  (o)  that  every 
term  of  years  then  subsisting,  or  thereafter  to  be  created,^ 
becoming  satisfied  after  the  thirty-first  of  December, 
1845,  and  which,  either  by  express  declaration  or  by 
construction  of  law,  shall  after  that  day  become  atten- 
dant upon  the  inheritance  or  reversion  of  any  land,, 
shall,  immediately  upon  the  same  becoming  so  atten- 
dant, absolutely  cease  and  determine  as  to  the  land 
upon  the  inheritance  or  reversion  whereof  such  term 
shall  become  attendant  as  aforesaid  {p).  In  the  two 
first  editions  of  this  work,  some  remarks  on  this  Act 
were  inserted  by  way  of  appendix.  These  remarks  are 
now  omitted,  not  because  the  author  changed  his  opinion 
on  the  wording  of  the  Act,  but  because  the  remarks, 
being  of  a  controversial  nature,  seemed  to  him  to  be 
scarcely  fitted  to  be  continued  in  every  edition  of  a  work 
intended  for  the  use  of  students,  and  also  because  the 
Act  has,  upon  the  whole,  conferred  a  great  benefit  on 
the  community.  Experience  has  in  fact  shown  that 
the  cases  in  which  purchasers  enjoy  their  property 
without  any  molestation  are  infinitely  more  numerous 
than  those  in  which  they  are  compelled  to  rely  on 
attendant  terms  for  protection  ;  so  that  the  saving  of 
expense  to  the  generality  of  purchasers  seems  greatly 
to  counterbalance  the  inconvenience  to  which  the  very 
small  minority  may  be  put,  who  have  occasion  to  set 
up  attendant  terms  as  a  defence  against  adverse  pro- 
ceedings. And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  litigated  in  a  Court  of  justice. 

(o)  Stat.  8  &  9  Vict.  c.  112,  debt,    and    subject    thereto    to 

s.  2  ;  Anderson  v.  Pignet,  L.  1{.  attend    the    inheritance,    ia    not 

8  Ch .  180.  an  attendant   term  within    thi* 

(p)  It  has  been  decided  that  a  Act ;  Shaw  v.  Johnson,  1  Dr.  k. 

term  of  years  assigned  to  a  trustee  Sm.  412. 
ill  trust  for  securing  a  mortgage 
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By  the  Conveyancing  Act  of  1881  (<?),  where  land  is  Knlargement 
held  for  an  unexpired  residue  of  not  less  than  two  into  fee 
hundred  years  of  a  term,  which  was  originally  of  not  ^^^P^^- 
less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent  which 
is  of  no  money  value  or  has  been  released  or  has  ceased 
to  be  payable,  then  the  term  may  be  enlarged  into  a  fee 
simple  by  a  declaration  to  that  effect,  made  by  deed  by 
any  of  the  following  persons  (namely) :  (1)  Any  person 
beneficially  entitled  in  right  of  the  term,  whether  subject 
to  any  incumbrance  or  not,  to  possession  of  any  land 
comprised  in  the  term  (r) ;  (2)  any  person  being  in 
receipt  of  income  as  trustee,  in  right  of  the  term,  or 
having  the  term  vested  in  him  in  trust  for  sale,  whether 
subject  to  any  incumbrance  or  not ;  (3)  any  person  in 
whom,  as  personal  representative  of  any  deceased 
person,  the  term  is  vested,  whether  subject  to  any 
incumbrance  or  not.  The  fee  simple  so  acquired  is 
in  general  subject  to  the  same  trusts,  executory 
limitations  over,  rights  and  equities  as  the  term  ;  and 
includes  the  fee  simple  of  all  mines  and  minerals  not 
severed  in  right  or  in  fact  at  the  time  of  the  enlarge- 
ment. Such  a  term  as  aforesaid  may  be  so  enlarged, 
although  it  have  not  the  freehold  as  the  immediate 
reversion  thereon ;  but  not  if  liable  to  be  determined 
by  re-entry  for  condition  broken,  or  created  by 
sub-demise  out  of  a  term  incapable  of  enlargement 
to  fee  simple  (s). 

(q)  Stat  44  &  45  Yict.  c.  41,  husband  is  required,  unless  slie 

s.  65.  be  entitled  for  her  separate  use. 

(r)  In  the  case  of  a  married  {s)  Stat.  45  &  46  Vict.  c.  39, 

woman,  the  concurrence  of  her  s.  11. 


W.R.P.  34 
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CHAPTER   II. 

OF   A   MORTGAGE   OF   LAND. 

We  have  seen  (a)  that  a  mortgage  forms  part  of  the 
personal  estate  of  the  mortgagee.  We  will  now  consider 
the  nature  of  the  interests  in  land,  which  are  created  by 
a  mortgage.  At  the  present  day  what  is  generally 
understood  by  the  term  vioi'tgage  is*  a  conveyance  of 
land  or  other  property  as  security  for  the  payment  of 
money.  Mortgages  are  most  frequently  made  to  secure 
the  repayment  of  money  borrowed  by  the  owner  of  the 
property  mortgaged ;  in  which  case  he  incurs  a  debt, 
of  personal  obligation  to  repay  out  of  whatever  means  he 
may  possess  {b)  :  unless,  indeed,  it  should  have  been 
agreed  that  he  should  not  be  under  any  personal  liability 
of  repayment  (c).  Such  mortgages,  however,  usually 
include  an  express  covenant  for  repayment.  But  in  so 
far  as  a  mortgage  is  a  transfer  of  property,  its  object  is 
to  confer  on  the  mortgagee  a  proprietary  right,  by  exer- 
cising which  he  will  be  enabled  to  raise  the  money 
payable  to  him  ;  so  that  he  shall  have  the  means  of 
securing  himself  from  loss  in  the  event  of  his  debtor 
being  personally  unable  to  pay,  or  of  attaining  the 
desired  end,  where  there  is  no  personal  liability  to  pay- 
ment. But  though  the  object  of  a  mortgage  of  land  is 
nothing  more  than  to  pledge  the  land  as  security  for  a 
money  payment,  the  form,  which  this  transaction  has 
usually  assumed  in  modern  English  Law,  is  such  that 
the  interests  of  the  parties  are  of  a  very  complicated 

(a)  Ante,  p.  486.  223,  1899,  1  Q.  B.  885. 

(6)  Bac.  Abr.   Mortgage  (D);  (c)  Ufathew    v.    Blackmore^   1 

YaUs  V.    Aston,    4   Q.    B.    182 ;  H.  &  N.  762. 
names  V.  GleiUon,  1898,  2  Q.  B. 
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nature.    For,  as  we  shall  see»  a  mortgagee  of  land 
occupies  one  position  at  law,  and  another  in  equity. 

The  origin  of  the  term  mortgage  appears  in  Glan-  Origin  of 
ville  (d),  in  whose  time  either  land  or  goods  might  be  ^^^gage, 
pledged  as  security  for  a  debt.  A  pledge  of  land  was 
effected  by  a  conveyance  thereof  to  the  creditor  to  hold 
until  the  debt  was  paid,  with  an  agreement  either  that 
the  creditor  should  apply  the  rents  and  profits  in  reduc- 
tion of  the  debt,  or  that  he  should  receive  them  without 
any  liability  to  account.  In  the  latter  case  the  transac- 
tion was  called  mortamn  vadium  (which  in  French  is 
viort  gage,  whence  mortgage) ;  because,  although  the 
debtor  might  redeem  the  land  on  payment  of  the  prin- 
cipal sum,  in  the  meantime  it  was  dead  or  unprofitable 
to  him.  The  object  of  the  mortitum  vadium  was  to  give 
the  creditor  the  profits  of  the  land  in  lieu  of  interest ; 
the  taking  of  which,  under  the  name  of  usury,  was 
anciently  regarded  as  an  unchristian  abomination  {e). 
But  these  ancient  methods  of  pledging  lands  seem  to 
have  fallen  out  of  use  at  an  early  date,  and  to  have  been 
succeeded  by  a  more  stringent  contract,  under  which  the 
land  was  given  in  pledge  until  a  certain  day  fixed  for 
payment,  with  astipulation  that  on  failure  to  pay  at  the 
appointed  time  the  land  should  remain  to  the  creditor 
in  fee  (/).     Then  it  came  to  be  the  practice  to  enfeoff 

(d)  Glanv.  lib.  x.  c.  6 — 8.  laws  against  usury  were  ]*e{)ea1e(l 

{e)  See    Plowden    ou     Usury,  in  1864.     Any  luie  of  interest  to 

Part  1.     Interest  was  first  allowed  which  the  parties  may  agree  may 

by   law  by  stat.   37   Hen.  VIII.  now  be  taken  on  a  mortgage  o\ 

•o.  9,  by  which  also  interest  above  lands.     See  stats.  5  &6  Will.  IV. 

ten  \wx  cent,  was  forbidden.     By  c.  41 ;  2  &  3  Vict.  c.  37  ;  13  &  14 

sUt.  13  Anne,  c.  16  (12   Anne,  Vict.  c.  66 ;  17  &  18  Vict.  c.  90  ; 

St.   2,  c.    16,   in  Ruffhead),   the  Mainland  v.  Upjohn^  41  Ch.  D. 

legal  rate  of  interest  was  reduced  126. 

to  five  per  cent.,  which  remained  (/)  See  Glanv.  x.  6,  7 ;  Bract. 

the  highest  rate  of  interest  that  268  b;  Co.  Litt.  216—218 ;  Madoz, 

could  be  lawfully  taken  ujion  the  Foi-m.  Angl.  Nos.  560 — 562,  569, 

inoi-tgage  of  any  lands,  tenements  579,  589;  P.  k    M.  Hi«t.    Kng. 

or  hereditaments,  or  any  estate  Law,  ii.  25,  117  aq. 
or  interest  therein,  until  all  the 

:u— 2 
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the  creditor  in  fee  in  the  first  instance,  with  a  proviso 
for  re-entry  on  payment.  Thus  Littleton  (g)  describes 
a  mortgage  as  a  feoffment  upon  condition  that  if  the 
feoffor  pay  to  the  feoffee  on  a  certain  day  a  certain  snm 
of  money  then  the  feoffor  may  re-enter.  And  he  says 
that  this  is  called  a  mortgage  because,  if  the  feoffor  do 
not  pay,  then  the  land  pledged  is  taken  from  him  for 
ever  and  so  dead  to  him.  We  have  seen  however  that 
the  term  viort  gage  had  been  used  earlier  in  a  different 
sense.  Still  Littleton's  derivation  may  help  the  reader 
to  remember  the  nature  of  the  transaction  now  called  a 
mortgage  at  law.  For  what  is  now  called  a  mortgage  of 
land  is  a  conveyance  thereof  from  one  to  another  for  an 
estate  in  fee,  or  other  estate,  which  is  to  be  determined 
or  re-conveyed  on  condition  of  the  payment  of  money  by 
Construction  the  former  on  a  certain  day.  And  at  law,  if  the  con- 
at  hiw^^^*^^^  dition  be  broken  by  non-payment  of  the  money  at  the 
appointed  time,  the  estate  of  the  person,  to  whom  the 
land  was  so  conveyed,  becomes  absolute,  or  discharged 
from  the  condition.  So  that,  at  law,  he  will  be  entitled 
to  hold  the  land,  as  his  own,  for  all  the  estate  limited  to 
him.  For  in  the  Courts  of  Law  the  parties  were  held 
to  the  terms  of  their  bargain,  by  which  the  land  was  to 
be  redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited 
by  the  debtor  (ft). 

Relief  given         This  strict  construction  of  a  mortgage  appears  to  have 

in  e^tut^^^"  prevailed  for  a  long  time.   But  at  length  a  mortgagor, 

who  had  failed  to  pay  on  the  appointed  day,  obtained 

relief  in  the  Court  of  Chancery  against  the  forfeiture, 

which  he  had  so  incurred.   It  is  not  very  clear  when  (i> 

ig)  Sects.  33*2  ttq.  in   Queen    Elizabetii's   reign  :    1 

(h)  Bac.   Abr.  Mortgage  (D)  ;  Gal.  cxlv.  69,  71,  77,  79,  105,  111 

Y.  B.  22  Hen.  VI.  57.  pi.  7  ;  7  125,  &c. ;  2  Cal.  6,  14, 15,  27,  SS', 

Edw.  IV.  3,  4,  pi.  7,  10;   Bro.  35,   &c. ;    and   see    Langf<n-d  t. 

Abr.  Condicions,    208;   Litt.   ss.  Barnard  {S7  EMz,)  and  Bamaltr 

832,  887.  V.  Greene  (9  Jac.  I.)  in  TothUl, 

(i)  Suits  for  redeeming  mort-  tit.  Mortgage.     See  also  Seldeu 

gages  appear  to  have  been  brought  Socy.  vol.  x.,  p.  137,  pi.  141,  a 
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or  on  what  ground  (/c)  this  equitable  jurisdiction  was 
first  exercised.  But  in  the  reign  of  Charles  I.  it  was 
established  as  equity  (l)  that  a  mortgagor  should  be 
allowed  to  redeem  his  estate  after  the  legal  day  of  pay- 
ment had  gone  by ;  and  the  Court  of  Chancery,  on  appli- 
cation by  the  mortgagor  after  the  time  fixed  for  redemp- 
tion bad  elapsed,  would  decree  that  the  mortgagee 
should,  on  repayment  of  all  that  was  due  to  him, 
reconvey  the  estate  to  the  mortgagor  (m). 

The  main  principles  of  equity  in   respect  of  the  Principle 
redemption  of  mortgages  were  settled  in  the  reign  of  respecting 
Charles    IL,   about  the  time  when  modern  equity  mortgages, 
began  to  take  shape  as  a  system   of  rules  resting 
upon  principles  evolved  from  precedent  (n).     The  first 
principle  established   was    that  of  the  mortgagor's 
equity  of  redemption ;  that  is,  that  the  mortgagor,  or  Equity  of 
any  one  standing  in  his  place,  shall  be  admitted  in  ^^^^P^^^o^^ 
equity  to  redeem  a  mortgage  after  the  day  fixed  by 
the  contract  for  redemption  is  gone  by,  and  the  estate 
has  become  forfeited  at  law  (o).     It  was  further  laid 
down  as  a  general  rule,  subject  to  very  few  exceptions, 
that  wherever  a  conveyance  of  an  estate  is  originally 
intended  as  a  security  for  money,  whether  this  inten- 
tion appear  from  the   deed  itself  or  by   any  other 
instrument  or  even  by  parol  evidence  (2>)>  it  is  always 
considered  in  equity  as  a  mortgage  and  redeemable; 
even  though  there  is  an  express  agreement  of  the 

suit  ia  the  reign  of  Hen.  VI.  to  pay    money    when      due  ;     see 

redeem,  on  the  ground  of  fraud,  Gary  1. 

a  mortgage  before  it  had  become  {i)  ArUe^  p.  158. 

absolute  at  law.  (m)  Hmo  v,  VigureSy  \  Ck.  Rep. 

ijc)  It  would  appear  from  what  18;    Welden  v.  liiallison,  ib,  91. 
is  said  by  Sir  G.  Cary  (Master  in  (h)  AnU,  p.  163. 

Chancery,  1599— 1C12)  that  relief  (o)  Se«    Tarn    v.    Turner,   39 

was  first  given  in  cases  of  failure  Ch.  D.  456. 
to  pay  at    the    ap^xiinted    time  (p)  Prec.   Cii.   526 ;    England 

by  accident,  or  of  some  trifling  v.     Codrington,    1     Eden,    169 ; 

defanlt,  and  was  afterwards  ex-  Vernon  v.  Bethell,  2  Eden,  110; 

tended  to  all  cases  of  forfeiture  1    Coote    on   Mortgage,   cli.   ill. 

of  mortgaged  land  by  failui-e  to  sect.  3. 
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parties  that  it  shall  not  be  redeemable,  or  that  the 
right  of  redemption  shall  be  confined  to  a  particular 
time,  or  to  a  particular  description  of  persons  {q)»  In 
other  words,  it  was  established  that  no  agreement  of 
the  parties  to  a  mortgage,  that  the  mortgage  should 
not  be  redeemable  according  to  the  rules  of  equity, 
should  have  any  effect  in  equity  (r).  This  principle  is 
shortly  summed  up  in  the  phrase  *^  once  a  mortgage, 
always  a  mortgage"  («).  Furthermore,  it  was  held 
that,  in  equity,  the  right  of  the  mortgagee  was  to  the 
money  secured,  and  he  held  the  land  only  as  security 
for  his  money ;  so  that  in  equity  he  had  a  mere  charge 
for  the  amount  due  to  him,  even  though  he  were  absolu  t-e 
tenant  in  fee  at  law.  It  was  therefore  decided  that  the 
benefit  of  a  mortgage  should  go,  along  with  the  rest  of 
the  mortgagee's  personal  estate,  to  his  executor  or 
administrator,  not  his  heir  (t).  And  although  at  law 
the  estate  of  a  mortgagee  in  fee  would  go  to  his  heir 
or  devisee,  yet  in  equity  the  heir  or  devisee  was  held 
a  mere  trustee  thereof  for  the  executor  or  adminis- 
trator («).  Consequently,  in  equity  the  mortgagor  was 
regarded  as  the  owner  of  the  mortgaged  land,  subject 
only  to  the  mortgagee's  charge ;  and  the  mortgagor's 
equity  of  redemption  was  treated  as  an  equitable  estate 
in  the  land,  of  the  same  nature  as  other  equitable 
estates  (x). 

iq)  Co.  Litt.  205  a,  note  (1);  1  Q.  B.  D.   176;  Noakes  v.   JHw. 

Coote  on  Mortgage,  ch.  iii.  sect.  2.  1902,  A.  C.  24  ;  BradUy  v.  CarrUU 

(r)  Friee  v.  Perrie,    2   Freem.  1903,    A.   0.    2r,3  ;   cf.    Biggs  v. 

258;   SdU  V.  Marquis  of  North-  HoddinoU,    1898,     2     Ch.    807; 

ampton,  1892,  A.   C.  1  ;  Samuel  SarUleyy.  WUde,  1899. 1  Ch.  747. 

V.  Jarra^.,<fcc.,  6V/m.,  1904,  A. C.  By  stat.  58  &  59   Vict.   c.   25. 

823  ;  cf.  Reeve  Y.  X»/«,  1902,  A.  C.  solicitor  mortgagees  are  allowe«l 

461.     Upon  this  principle  it  was  to  cliarge  profit  costs, 
held  that  any  attempt  to  fetter  («)  Lonl  Nottingham,  C,  Nett- 

the   equity  of   redemption   with  eomh    v.    Bonhaiiif    1   Vem.   7 ; 

any  other  condition  than  the  pay-  Jfotcard  v.  Harris^  ib.  33. 
ment  of  principal,  interest  and  (0  Tkomborough  v.  Baker,  1 

costs  should  be  void  :  Jennings  v.  Ch.  Ca.  283  ;  3  Swanst.  628. 

Ward,   2  Vem.  520 ;   James  v.  (w)  2  Coote  on  Mortgage,  ch. 

Kerr,  40  Ch.  D.  449,  459 ;  Field  Ixxix.  sect.  1. 

V.  Hopkins,  44  Ch.  D.  524;   Be  {z)  Casbome  v.  Scarf e,  1  Atk. 

Wallis,    Ex  parte  JAckorish,  26  603,  605. 
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These  principles  of  equity  became  so  well  settled  and  Form  of 
understood  that  no  substantial  change  was  made  in  the  nowSuai. 
usual  form  of  a  mortgage.  And  at  the  present  day, 
when  the  repayment  of  a  loan  of  money  is  to  be 
secured  by  a  mortgage  of  land,  the  land  is  granted  to 
the  creditor  in  fee  simple,  with  a  proviso  for  recon- 
veyance of  the  land  to  the  debtor  in  fee  on  payment 
of  the  principal  sum  with  interest  at  a  specified  rate  on 
a  certain  day,  usually  six  months  after  the  date  of  the 
mortgage-deed.  By  the  same  deed  the  mortgagor 
generally  enters  into  a  personal  covenant  to  pay 
principal  and  interest  on  the  day  appointed  for  recon- 
veyance, and  also  to  continue  to  pay  interest  at  the 
same  rate  in  case  of  failure  to  redeem  at  the  appointed 
time.  Until  the  six  months  are  passed  the  mortgagor 
has  a  legal  right  to  redeem  the  land  on  the  day  named 
for  repayment.  But  if  he  should  allow  that  day  to  pass 
without  payment  or  tender  of  the  amount  due,  the 
mortgagee's  estate  will  become  absolute  at  law,  and 
the  mortgagor  will  have  no  right  to  the  land  save 
his  equity  of  redemption.  Mortgages,  as  is  well 
known,  are  generally  employed  as  permanent  invest- 
ments of  money ;  and  there  is  rarely  any  intention  on 
either  side  that  the  loan  should  be  repaid  in  six  months. 
Nevertheless,  so  well  understood  is  the  construction 
placed  on  a  mortgage  in  equity,  so  firmly  established 
is  the  mortgagor's  right  to  redeem  after  the  time  fixed 
for  payment  is  gone  by,  that  mortgage  deeds  are  always 
drawn  in  the  form  indicated.  All  that  is  expressed  is  an 
immediate  conveyance  of  the  land  to  the  mortgagee,  and 
the  agreement  for  reconveyance  on  payment  six  months 
after  ;  and  the  real  intention  of  the  parties  is  left  to  be 
carried  out  by  the  operation  of  the  rules  of  equity  (y). 

Let  us  now  consider  the  interests  of  the  mortgagee  The  estate 

and   mortgagor   in  the   mortgaged   land   during   the  ^ortoeee 

(y)  See    the    form    of  mortgage  given  in   Part  VI.,  post.      The 
following  duties  are  imposed  by  the  Stamp  Act,  1891,  stat.  54  &_55 


Kceedini 

I    £ 

s. 

f/. 

., 

.     0 

0 

3 

251.  .. 

.     0 

0 

8 

60/.  .. 

.     0 

1 

3 

100/.  .. 

.     0 

2 

ti 

150/.  .. 

.     0 

3 

9 

200/.  .. 

.     0 

5 

0 

250/.  .. 

.     0 

6 

a 

300/.  .. 

.     0 

7 

6 

536  OF  PERSONAL   INTERESTS  IN   REAL  ESTATE. 

continuance  of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  mortgagee 
acquires   the  fee  simple  and  seisin  of  the  land  at 

Vict.  89,  replacing  33  k  34  Vict.  c.  97,  as  ameuded  by  51  Vict.  c.  8, 
a.  15  and  Bcnedule  : — 

Mortgage,  bond,  debenture,  covenant  (except  a  market- 
able security  otherwise  specially  charged  with  duty),  and 
warrant  of  attorney  to  confess  and  enter  up  judgment : 

(1)  Being  the  only  or  principal  or  primary  security 
(other  than  an  equitable  moitgage)  for  the 
payment  or  repayment  of  money  not  exceeding 

10/ 

Exceeding    10/.  and  not  exceeding 
91            25*.          ,,              „ 
60/. 
100/. 
150/. 
200/. 
250/. 
300/. 
For  every  100/.  and  also  for  any  fractional 
part  of  100/.  of  sucli  amount        0    2    6 

(2)  Being  a  collateral  or  auxiliary  or  additional  or 

siibstituted  security  (other  than  an  equitable 
mortgage),  or  by  way  of  further  assuianco  for 
the  above-mentioned  purpose  where  the  principal 
or  ])rimary  security  is  duly  stam^ied  : 
For  every  100/.  and  also  for  any  fractional 

part  of  100/.  of  the  amount  secui-ed  ...     0    0    6 

But  the  whole  amount  of  duty  payable  under  or  by 
reference  to  this  paragraph  (2)  shall  not  exceed  10^. : 
Stat.  3  Edw.  1.  c.  46,  s.  7. 

(3)  Being  an  equitable  mortgage  : 

For  every  100/.  and  any  fractional  part  of 
100/.  of  the  amount  secured 0    1    0 

(4)  Transfer,   assignment,  disposition,  or  assignation 

of  any  mortgage,  bond,    debenture,    covenant 

(except  a  marketable  security),  or  of  any  money 

or  stock  secured  by  any  such  ihstmment,  or  by 

any  wan-ant  of  attorney  to  enter  up  judgment, 

or  by  any  jugdment : 

For  every  100/.,  and  also  for  any  fractional 

imrt  of  100/.,  of  the  amount  transfen-ed, 

assigned  or  disposed,  exclusive  of  interest 

which  is  not  in  arrear  0    06 

^      ,  .    .  The  same  duty  as  a 

And  also  whei-e  any  further  money  is  )     principal  security 
added  to  the  money  already  secured  I    'or  such  further 
"^  ''  I     money. 

(5)  Keconveyance,   release,  discharge,    surrender,    re- 

surrender,  warrant  to  vacate,   or   renunciation 

of  any  such    security  as    aforesaid,   or  of  the 

benefit    thereof,    or    of    the     money    thereby 

secured : 

For  every  100/.,  and  also  for  any  fractional 

part  of  100/.,  of  the  total  amount  or  value 

of  the  money  at  any  time  secured 0    0    6 
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law  (^),  and  an  immodiate  right  of  entry  into  actual 
possession  (a).  A  mortgagor  remaining  in  possession 
is  at  law  in  no  better  position  than  a  tenant  by  suffer- 
ance {b) .  The  mortgagee  may  therefore  oust  him  at  his 
pleasure,  either  by  entry,  or  if  he  will  not  go  out 
peaceably,  by  action.  And  if  the  mortgagee  chooses 
so  to  assert  his  legal  rights,  the  mortgagor  will  have  no 
right  to  resist  him  either  at  law  (c)  or  in  equity  (d) 
without  paying  the  amount  due  on  the  mortgage  (e). 
For  the  Courts  of  Equity  would  never  interfere  to 
prevent  a  mortgagee  from  taking  possession  (/).  But 
if  he  do  take  possession,  he  will  become  liable  in  equity 
to  account  very  strictly,  in  case  of  subsequent  redemp- 
tion, for  the  rents  and  profits  and  for  his  management 
of  the  land((/) ;  so  strictly,  indeed,  that  in  practice  a 
mortgagee  avoids  taking  possession  of  the  mortgaged 
land,  save  as  a  last  resource.  As  we  have  seen  {h),  at 
law  the  estate  of  a  mortgagee  in  fee  passed  on  his 
death  to  his  heir  or  devisee:  though  in  equity  the 
heir  or  devisee  was  a  mere  trustee  for  the  mortgagee's 
executor  or  administrator,  who  became  entitled  to  the 
money  secured.  Butby  theConveyancingActof  1881  (t), 
on  the  death  after  that  year  of  a  sole  mortgagee  of  any 

(z)  AnU,  pp.  200,  201.  (c)  Doe  d.  Hoby  v.  Maisey,  8 

{a)  Doe  d.  Eoylance  v.  Light-  B.  &  C.  767. 

fooi,  8  M.  &  W.  553  ;  Rogers  v.  (d)  6  Q.  B.  D.  859. 

Grazebi-ook,  8  Q.  B.  896  ;  Ocea?i,  {e)  By  stat.  7  Geo.  II.  c.  20, 

<fcc.,    Corpn.    V.  Il/ord  Oae   Co.,  s.    \    provision    was    made    for 

1905,  2  K.  B.  493.    If,  however,  staying  the  proceedings  in  any 

the  mortgage    deed    contain  an  action  of  ejectment  brought  by 

express  proviso  (fonnerly  common,  a  mortgagee,  on  payment  by  the 

bat  now  unusual)  that  the  mort-  mortgagor,  being  the  defendant 

gagor  shall  remain  in  possession  iu  the  action,   of  all  principal, 

until  the  day  fixed  for  payment,  interest,  and  costs  :  Doe  d.  Hurst 

this  will  operate  as  a  demise  by  v.  Clifton^  4  A.  &  £.  814.     See 

the  mortgagee  to  the  mortgagor  also  stat.  15  &  16  Vict.   c.   76, 

for  the  term  indicated,  and  the  ss.  219,  220,  repealed  (saving  the 

latter  will  have  a  legal  right  to  jurisdiction    thereby    conferred) 

possession  until    the    term    has  by  46  &  47  Vict.  c.  49. 

expired  ;     see    Davidson,     Prec.  (/)  2  Mer.  359  ;  6  Pri.  608. 

Conv.   Vol.   II.   Part  II.  pp.  43  {g)    2    Seton    on    Judgments, 

— 46,  4th  ed. ;  notes  to  Keech  v.  1971,  6th  ed. 

Hail,  1  Smith  L.  C.  (h)  Ante,  p.  534. 

{b)  Notes  to  Keech  v.  Hall,  1  (i)  Stot.  44  &  45  Vict.  c.   41, 

Smith  L.  C.  ;  ante,  p.  488.  s.  30  ;  anU,  pp.  236,  255. 
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freehold  estate  of  inheritance,  his  estate,  notwithstanding 
any  testamentary  disposition,  devolves  like  a  chattel  real 
upon  his  personal  representatives.  So  that  all  the  rights 
and  obligations,  legal  as  well  as  equitable,  of  a  sole 
mortgagee  of  freeholds  now  pass  on  his  death  to  his 
executor  or  administrator. 
The  estate  We  have  seen  that,  during  the  continuance  of  the 

of  the  mort-  security,  the  mortgagor's  equity  of  redemption  is  in 
equity  an  estate  in  the  mortgaged  land(/i)-  A  mort- 
gagor's estate  has  generally  the  same  incidents  as 
any  other  equitable  estate ;  but,  being  subject  to  the 
mortgagee's  charge,  it  is  of  course  not  so  beneficial 
as  the  estate  of  one  for  whom  land  is  held  on  a  simple 
trust  (Z).  Thus  we  have  seen  that  a  mortgagor's 
possession  is  not  protected,  even  in  equity,  against 
the  will  of  the  mortgagee  (wi).  But  if  the  mortgagor 
be  allowed  to  remain  in  possession,  he  may  take  the 
profits  for  his  own  use  without  liability  to  account  for 
them  to  the  mortgagee  (n).  So  he  retains  generally 
the  right  of  free  enjoyment  incident  to  his  equitable 
ownership  (o) ;  nor  will  he  be  restrained  from  waste  (p)^ 
at  the  mortgagee's  instance,  unless  the  latter  show 
that  the  acts  contemplated  would  impair  the  value  of 
the  security  offered  to  him  {q)y  or  amount  to  wanton 
destruction  (r).  An  equity  of  redemption  is  alienable 
at  the  mortgagor's  pleasure  or  for  his  debts,  in  the 
same  way  as  any  other  equitable  estate  which  is  not 
a  simple  trust  estate  (s).  And  the  estate  of  a  mortgagor 
in  fee  is  real  estate  in  equity,  would  pass  as  such 
to  a  devisee  under  his  will(0,  or  descend  to  his  heir, 
if  he  should  have  died  intestate,  and  now  devolves 

{k\  AnU,  p.  634.  {q)  King   v.    »mUh,  2    Hare, 

(/)'  AnU,  p.  178.  239,  244. 

(m)  Ante,  p.  637.  (r)  Goodman  v.  Kine,  8  Bear. 

(n)  2  Coote  on   Mortgage,  ch.  379. 

1x1.  sect.  2  ;  2  Seton  on  Judgments,  [s)  Ante,  pp.  185  —187,  284— 

1966,  1970,  6th   ed. ;  Gcukell  v.  286  ;  Lewin  o£»  Trusts,  647,  650 

Gosling,  1896,  1  Q.  B.  691.  aq.,  676  sg.,  6th  ed.   ;  1006,  1010 

(o)  A7Ue,  p.  184.  sq.,  1041  sq.,  11th  ed. 

{p)  Ante,  p.  114.  («)  8  Atk.  8C5. 
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to  the  executors  or  administrator  on  trust,  subject 
to  the  mortgagor's  debts,  for  his  devisee  or  heir  (u). 
Formerly,  on  the  death  of  a  mortgagor  of  land,  the 
mortgage  debt  was  primarily  payable,  like  all  other  debts, 
out  of  his  personal  estate  (x) ;  so  that  his  heir  or  devisee 
was  entitled,  as  a  rule,  to  have  the  land  exonerated  from 
the  mortgage  at  the  expense  of  the  mortgagor's  general 
personal  estate  (,^).  But  this  rule  was  reversed  by  an 
Act  of  1854,  commonly  called  Locke  King's  Act,  and 
the  Acts  amending  it  (z).  And  now,  under  these  Acts, 
a  mortgagor's  heir  or  devisee  succeeding  to  his  estate 
in  the  mortgaged  land  is  not'  entitled  to  have  the  mort- 
gage debt  discharged  out  of  the  mortgagor's  personal 
or  other  real  estate ;  but  the  land  so  charged,  as  between 
the  different  persons  claiming  under  the  deceased  person, 
is  primarily  liable  to  the  payment  of  all  mortgage  debts 
with  which  the  same  is  charged,  unless  the  mortgagor 
shall  by  will,  deed,  or  other  document  have  signified 
ii  contrary  or  other  intention  (a) .  So  that  now,  as  a  rule, 
a  mortgagor's  heir  or  devisee  must  take  the  land  subject 
to  the  mortgage  (&).     The  rule  established  by  these 

{u)  Ante^  pp.  29,  57,  74,  84,  85,  to  all  or  some  of  the  testator's 
109,  181,  137,  183,  187,  202,213,  debts  charged  by  way  of  mort- 
218—221,241,282,286,311,344,  gage   on    any   part  of   his    real 
373,  424,  428,  434,  438,  464, 465,  estate  :  stat.  30  &  31  Vict.  c.  69, 
479.  s.  1.     Nor  is  such  contrary  in- 
(x)  Ante,  pp.  20,  275.  tention   to    be     deemed    to    be 
[y)  2   Jann.   Wills,  1439  sq.,  signified  by  a  charge  of  or  direc- 
fith  ed.  ;  Williams  on  Real  Assets,  tion  for  payment  of  debts  upon 
27.  or  out  of  residuary  real  and  per- 
ls) Stats.  17  &  18  Vict.  c.  113 ;  sonal    or  residuary  real  estate  : 
30  &  31  Vict.  c.  69  ;  40  &  41  Vict.  stat.  40  &  41  Vict.  c.  34  ;  see  Jie 
I*.  34.  Fleck,  87  Ch.  D.  677. 

(a)  Stat.  17  &  18  Vict.  c.  113.  (b)  By  stet.  40  &  41  Vict.  c.  84, 

And  a  genera]  direction,  that  the  the  rule  of  Locke  King's  Act  is 

debts  or  aU  the  debts  of  a  testator  extended  to  the  case  of  a  mort- 

hliall  be  paid  out  of  his  personal  gage    or    any    other    equitable 

estate,   is  not  to  be  deemed   to  charge    (including    any  lien  for 

be  a  declaration  of  an  intention  unpaid  ]»urcliase-money)  on  any 

contrary  to  or  other  than    the  land  or  other  hereditaments,  of 

rule  established  by  Locke  King's  whatever  tenure,  belonging  to  a 

Act,    unless    such    contrary    or  testator  or  an  intestate  ;  unless, 

other  intention    be   further  de-  in  the  case  of  a  tettator,  he  shall 

clared  by  words  expressly  or  by  within  the  meaning  of  the  Acts 

necessai'y    implication    referring  have  signified  a  contrary  inten- 
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Mortgagor's 
power  of 
leasing. 


Acts  does  not  affect  the  right  of  the  mortgagee  to  obtain 
fall  payment  of  the  mortgage  debt  out  of  the  personal 
estate  of  the  mortgagor  or  otherwise  (c). 

As  the  mortgagor's  equity  of  redemption  is  an  estate 
in  the  contemplation  of  equity  only,  it  does  not  enable 
him  to  create  any  legal  estate  or  interest  in  the  mort- 
gaged land ;  not  even  a  lease  for  any  term  however 
short  (rf).  In  some  cases,  however,  there  was  inserted 
in  the  mortgage  deed,  by  agreement  between  the  parties, 
a  power  for  the  mortgagor  to  grant  leases ;  and  such 
a  power  operated  under  the  Statute  of  Uses  in  the  same 
manner  as  a  power  of  leasing  given  to  a  tenant  for  life 
by  a  settlement  («).  But  under  the  Conveyancing  Act 
of  1881,  if  the  mortgage  be  made  after  the  year  1881, 
the  mortgagor  while  in  possession  has  power  by  virtue 
of  that  Act  to  make  an  agricultural  or  occupation  lease 
for  any  term  not  exceeding  twenty-one  years  or  a 
building  lease  for  any  term  not  exceeding  ninety-nine 
years  upon  the  conditions  defined  in  the  Act  (/).  And 
any  such  lease  made  incompliance  with  these  conditions 
will  be  valid  as  against  the  mortgagee  (^f).  When 
a  mortgagor  exercises  this  statutory  power  of  leasing, 
the  lessee  obtains  a  term  in  the  land  valid  at  law  in  the 


tion.  See  Jie  Cockcroft,  24  Ch.  D. 
94,  100  ;  He  Kersliaxo,  37  Ch.  D. 
674;  Re  Anthony,  1892,  1  Ch. 
450  ;  He  Fraser,  1904,  1  Ch.  726. 

(c)StHt.  17  &  18  Vict.  c.  113. 

id)  Doe  d.  Loi'd  Downe  v. 
Tkanipson,  9  Q.  B.  1037  ;  Lorn 
V.  Telford,  1  App.  Cus.  414.  A 
lease  made  by  a  mortgagor, 
otherwise  than  iiuder  an  express 
or  a  statutory  power,  is  void  as 
against  the  mortgagee  ;  and  as 
jigainst  the  mortgagor  himself, 
his  successoi-s  in  estate  and  the 
lessee,  it  can  only  take  effect 
legally  by  estoppel.  See  ante, 
p.  494  ;  Keech  v.  Hall,  1  Doug. 
21  ;  1  Smith  L.  C.  604, 10th  ed.  ; 
Alchoriu  V.  Gomme,  2  Bing.  54  ; 
Webb  y.Mistin,  7  Man.    k  Gr. 


701  ;  Cttthbertson  y.  Irving,  6 
U.  k  N.  135  ;  Keith  v.  Gancia, 
1904, 1  Ch.  774.  But  a  lessee  from 
the  mortgagor  may  redeem  the 
mortgage,  and  so  prevent  his 
ejectment  by  the  mortgagee: 
Tarn  v.  Turner,  39  Ch.  D.  456. 
See  Stat.  53  &  54  Vict.  c.  57 
as  to  compensation  to  persons 
occupying  agricultuitJ  holdings 
under  a  contract  of  tenancy  with 
a  mortgagor. 

(«)  AnU,  p.  382  ;  DavidsoD, 
Prec.  Conv.  Vol.  II.  Pt  II.  882, 
335,  n.,  4th  ed. 

(/)  Stat.  44  &  45  Vict.  c.  41, 
8.  18. 

{g)  Municipal,  <kc..  Building 
Society  v.  Smith,  22  Q.  B.  D.  70 ; 
Brown  v.  Peto,  1900, 2  Q.  B.  658. 
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same  manner  as  the  lessee  of  an  equitable  tenant  for 
life  obtains  a  legal  term  on  an  exercise  of  the  power 
of  leasing  given  by  the  Settled  Land  Act,  1882  (h).  But 
this  statutory  right  of  the  mortgagor  may  be  exclu.ded 
or  restricted  by  agreement  between  the  parties  expressed 
in  the  mortgage  deed  or  otherwise  in  writing (/) ;  and  in 
practice  a  stipulation  is  very  often  made  that  a  mort- 
gagor  shall  not  exercise  his  statutory  power  of  leasing, 
or  that  he  shall  not  exercise  it  without  the  consent  of 
tiie  mortgagee.  It  is  important  for  a  mortgagee  clearly 
to  negative  the  mortgagor's  right  to  lease,  should  he 
wish  to  do  so ;  for  a  contract  to  make  or  accept  a 
lease  under  the  statute  may  be  enforced  by  or  against 
every  person  on  whom  the  lease  would,  if  granted,  be 
binding  (^•).  And  the  provisions  of  the  Act  are  to  be 
construed  to  apply,  as  far  as  circumstances  admit,  to 
any  letting,  and  to  any  agreement,  whether  in  writing 
or  not,  for  leasing  or  letting  (1) .  But,  if  desired,  express 
powers  of  leasing  may  still  be  given  by  the  mortgage 
deed  as  before ;  and,  what  is  more,  the  mortgagor's 
statutory  powers  of  leasing  may  be  enlarged  by  the 
mortgage  deed  to  any  extent  agreed  on(7/0.  A  mort- 
gagor's statutory  powers  of  leasing  may  be  applied  ta 
mortgages  made  before  the  year  1882,  by  agreement  in 
writing  between  mortgagor  and  mortgagee  made  after 
1881 :  but  so  nevertheless  that  any  such  agreement 
shall  not  prejudicially  aflFect  any  right  or  interest  of  any 
mortgagee  not  joining  in  or  adopting  the  agreement  (n). 

A  further  consequence  of  the  transfer  of  the  legal  Actions  hy 
estate  to  the  mortgagee  upon  the  occasion  of  a  mortgage  "or^s^J^^'- 
was  that  the  mortgagor  was  unable  to  bring  in  his  own 
name  any  action  at  law  to  recover  possession  of  the 

{h)  Ante,  p.  393.  (/)  Sect.  18,  siib-s.  17. 

(i)  Stat.  44  &  45  Vict.  c.  41,  (wi)  Sect.  18,  sub-s.  14. 

8.  18,  8ub-8.  13.  (n)  Sect.  18,  sub-s.  16. 

{k)  Sect.  18,  sub-8.  12. 
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land  (o).  But  by  the  Judicature  Act  of  1873  (p),  a 
mortgagor  entitled  for  the  time  being  to  the  possession 
or  receipt  of  the  rents  and  profits  of  any  land,  as  to 
which  no  notice  of  his  intention  to  take  possession,  or 
to  enter  into  the  receipt  of  the  rents  and  profits  thereof, 
shall  have  been  given  by  the  mortgagee,  may  sue  for 
such  possession,  or  for  the  recovery  of  such  rents  and 
profits,  or  to  prevent  or  recover  damages  in  respect  of 
any  trespass  or  other  wrong  relative  thereto  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any 
other  person.  But  this  does  not  enable  a  mortgagor  to 
enforce  by  action  a  right  of  entry  for  breach  of  covenant 
under  a  proviso  contained  in  a  lease  made  before  the 
mortgage  (q). 


Mortgagee's 
remedies. 


Foreclosure. 


Let  us  now  consider  what  remedies  the  mortgagee 
has  for  obtaining  the  repayment  of  his  loan.  And  first, 
at  any  time  after  the  day  fixed  for  repayment  in  the 
deed,  he  may  call  in  his  money,  and  in  the  event  of 
non-payment  may  sue  the  mortgagor  personally  on  the 
covenant  contained  in  the  mortgage  deed.  Secondly, 
he  may  foreclose  the  mortgage.  For  although  the 
Courts  of  Equity  allowed  the  mortgagor  an  equity  of 
redemption  after  the  day  fixed  for  payment,  they  would 
not  permit  him  to  continue  to  hold  the  mortgaged  land 
for  an  indefinite  time  after  the  mortgagee  had  applied 
to  them  to  enforce  repayment  (?•) .  To  obtain  foreclosure 
it  will  be  necessary  for  the  mortgagee  to  take  proceed- 
ings («)  against  the  mortgagor  in  the  Chancery  Division 
of  the  High  Court  (0>  claiming  that  an  account  maybe 


(o)  Doe  d.  Man-ioU  v.  Edwards, 
5  B.  &  Ad.  1065. 

(;;)  Stat,  36  &  37  Vict.  c.  66, 
s.  25,  sub-8.  5. 

{q)  Matthexcs  v.  Uther,  1900, 
2  Q.  B.  536  ;  Molyneux  v.  A'ic/i- 
ard,  1906,  1  Ch.  34,  43. 

(r)  2  Cooie   ou   Mortgage,   ch. 


Izxviii. 

(«)  Formerly  by  suit,  now  by 
action  or  originating  summons  : 
R.  S.  C.  Dec.  1886,  No.  21  (Order 
LV.  r.  5  a)  ;  W.  N.  2  Jan.  1886. 

(0  The  County  Courts  have 
the  jurisdiction  of  the  High 
Court    as    to  the  foreclosure  or 
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taken  of  the  principal  and  interest  due  to  him,  and  that 
the  mortgagor  may  be  directed  to  pay  the  same,  with 
costs,  by  a  day  to  be  appointed  by  the  Court,  and  that 
in  default  thereof  he  may  be  foreclosed  his  equity  of 
redemption  (a).  A  day  is  then  fixed  by  the  Court  for 
j)ayment ;  which  day,  however,  may,  on  the  application 
of  the  mortgagor,  good  reason  being  shown  (a:),  be 
postponed  for  a  time.  Or,  if  the  mortgagor  should  be 
ready  to  make  repayment,  before  the  cause  is  brought 
to  a  hearing,  he  may  do  so  at  any  time  previously  on 
making  proper  application  to  the  Court,  admitting  the 
title  of  the  mortgagee  to  the  money  and  interest  (,y).  If, 
however,  on  the  day  ultimately  fixed  by  the  Court,  the 
money  should  not  be  forthcoming,  an  order  will  be  made 
that  the  debtor  do  thenceforth  stand  absolutely  fore- 
closed from  all  equity  of  redemption  in  the  mortgaged 
premises  (z).  Such  an  order  is  considered  to  vest  in 
the  mortgagee  for  the  first  time  the  full  beneficial  title 
to  the  mortgaged  land  (a) ;  which  he  will  thereafter  be 
entitled  to  keep  and  deal  with  as  his  own.  The 
Court  may  now  order  a  sale  of  the  mortgaged  property 
in  foreclosure  proceedings,  instead  of  foreclosure  (fc). 
Thirdly,  the  mortgagee  may  take  possession,  as  we 
have  seen  (c) ;  though  at  the  risk  of  incurring  the 
equitable  liabilities  of  a  mortgagee  in  possession.  A 
mortgagee  may  pursue  all  these  remedies  at  once  {d). 

redemption    or    enforcement    of  sucli  an   order;  see   Caviphell  v. 

any  mortgage,  charge  or  lieu  for  Uoh/land,  7  Ch.  D.  166. 

not  more  than  bOOl,  :  stet.  51  k  52  (a)  Heath  v.  Fugh,  6  Q.  B.  D. 

Vict.  c.  48,  8.  67.  345,  7  App.  Cas.  235.     By  stat. 

(t*)  3  Seton  on  Judgments,  1895,  61  &62  Vict.  c.  10,  s.  6,  an  order 

6th  ed.  ;  Hill  v.  liowlands,  1897,  for  foreclosure  must  be  stamped 

2  Ch.  361.  with  au  ad  valorem  stamp  as  a 

{x)  Nanny  v.  Edwards^  4  Russ.  conveyance    ou   sale  ;    see  pobt, 

124  ;  Eyre  v.  Hanson,  2  Beav.  478.  Tart  VI. 

(y)  Stat.  7  Geo.  II.  c.  20.  s.  2.  (6)  Stat.  44  k  46  Vict.  c.  41, 

(z)  2  Seton  ou  Judgments,  1989,  s.    25;   see    Wms.   Couv.    Stat. 

6th  ed.     But  even  a  final  order  162  sq. 

for  foreclosure  is  not  absolutely  (c)  AiUe,  p.  537. 

conclusive,  and  there  are  circum-  {d)  2  Coote  on  Mortgage,  ch. 

stances  under  which  a  mortgagor  Ixiii.  sect.  3  ;  Lockhart  v.  Hardy, 

may  be  allowed  to  redeem  after  9   Beav.   849  ;  Farrer  v.   Lacy, 
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Foarthly,  a  mortgagee  may  sell  under  his  power  of 
sale,  if  he  have  one.  For  in  addition  to  the  remedy 
by  foreclosure,  which,  it  will  be  perceived,  involves  the 
necessity  of  an  application  to  the  Court,  it  has  long 
been  usual  to  provide  a  more  simple  and  less  expensive 
remedy  in  mortgage  transactions  ;  this  is  nothing  more 
Power  of  sale,  than  a  power  given  by  the  mortgage  deed  to  the  mort- 
gagee, without  further  authority  to  sell  the  premises,  in 
case  default  should  be  made  in  payment.  When  such 
a  power  is  exercised,  the  mortgagee,  having  the  whole 
estate  in  fee  simple  at  law,  is  of  Course  able  to  convey 
the  same  estate  to  the  purchaser ;  and,  as  this  remedy 
would  be  ineffectual,  if  the  concurrence  of  the  mortgagor 
were  necessary,  it  was  decided  that  his  concurrence 
cannot  be  required  by  the  purchaser  (e).  The  mort- 
gagee, therefore,  is  at  any  time  able  to  sell ;  but,  having 
sold,  he  has  no  further  right  to  the  money  produced  by 
the  sale  than  he  had  to  the  lands  before  they  were  sold. 
He  is  at  lil)erty  to  retain  to  himself  his  principal,  interest 
and  costs  ;  and,  having  done  this,  the  surplus,  if  any, 
must  be  paid  over  to  the  mortgagor.  By  the  Act  com- 
monly called  **  Lord  Cranworth's  Act "  (/),  a  power  of 
sale  was  rendered  incident  to  every  mortgage  or  charge 
made  by  deed  executed  after  the  passing  of  the  Act  on 
any  hereditaments  of  any  tenure,  unless  a  contrary 
intention  were  declared  by  the  deed.  But  it  was  never- 
theless usual  to  insert  an  express  power  of  sale  in 
mortgage  deeds  until  this  provision  of  Lord  Cranworth's 
Act  was  repealed  by  the  Conveyancing  Act,  1881  (g). 
By  the  latter  Act  (/t),  a  mortgagee  of  any  property,  under 
a  mortgage  made  by  deed  after  the  year  1881,  has  a 
power  of  sale,  when  the  mortgage  money  has  become 


The  mort- 
gagor's con 
currence 
cannot  be 
reqaired. 


Statutory 
powers  of 
sale. 


Harlland  <fc  Co.,  81  Ch.  D.  42  ; 
PmiUU  V.  Hilly  1893, 1  Ch.  277. 
{r)  Corder  v.  Morgan,  18  Ves. 
344  ;  Clay  v.  Sharpe,  Sugd.Vend. 
k  Pur.  Appendix,  No.  XIII.  p. 
1096,  11th  cd. 


(/)  SUt.  23  &  24  Vict.  c.  145  (A)  Sect.  19. 


(passed  28th  Aug.  1860),  part  2  : 
see  also  sects.  32,  34.  See  Wms. 
Conv.  Stat  137—140. 

(g)  Stat.  44  &  45  Vict  c.  41. 
8.  71  ;  see  Wms.  Cony.  Stat 
137—141,  251—253. 
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due,  to  the  same  extent  as  if  the  power  had  been 
expressly  conferred  by  the  mortgage  deed.  But  a 
mortgagee  shall  not  exercise  this  statutory  power  of 
sale  unless  and  until  (i)  notice  requiring  payment  of 
the  mortgage-money  has  been  served  on  the  mortgagor 
or  one  of  several  mortgagors,  and  default  has  been  made 
in  payment  of  the  mortgage  money,  or  part  thereof,  for 
three  months  after  such  service;  or  (ii)  some  interest 
under  the  mortgage  is  in  arrear  and  unpaid  for  two 
months  after  becoming  due ;  or  (iii)  there  has  been  a 
breach  of  some  provision  contained  in  the  mortgage 
deed  or  in  the  Act,  and  on  the  part  of  the  mortgagor^ 
or  of  some  person  concurring  in  making  the  mortgage, 
to  be  observed  or  performed,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage-money  or  interest 
thereon  (i).  Power  is  expressly  given  by  the  Act  to  a 
mortgagee  exercising  his  statutory  power  of  sale  to 
convey  the  property  sold  by  deed  for  such  estate  and 
interest  therein  as  is  the  subject  of  the  mortgage,  freed 
from  all  estates,  interests  and  rights  to  which  the  mort- 
gage has  priority  {k).  The  proper  application  of  the 
purchase  money  by  the  mortgagee  is  also  provided  for  (l) . 
Where  a  conveyance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  the  Act,  the  title  of  the  pur- 
chaser is  not  to  be  impeachable  on  the  ground  that 
no  case  had  arisen  to  authorize  the  sale,  or  that  due 
notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised;  but  any  person 
damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  is  to  have  his  remedy  in  damages 
against  the  person  exercising  the  power  (m).    All  these 

(i)  Stat.   44  &  45  Vict.  c.  41,  and  ffoioes*   Contract,    36  Ch.  D. 

S8.  20,  24  ;  see  Wms.  Conv.  Stat.  668. 
144,  145,  160.  (/)  Sect.   21,   sub-sect.    3  ;  see 

(k)  Sect.   21,   sub-sect.   1  ;  see  Wms.  Conv.  Stat.  149. 
Wms.     Conv.     Stat.     145—147.  (m)  Sect.  21,  sub-sect.  2 ;   see 

This  does  not  enable  an  equitable  Wms.    Conv.     Stat.     147 — 149  ; 

mortgagee    by    deed   to    convey  Baifey  v.  Barnes,  1894,  1  Ch.  25  ; 

the    legal    estate  ;    lU    Hudson  Life  Interest,  d'c,  Corpn,  v.  Hand 

w.R.p.  85 


546 


OF  PERSONAL  INTERESTS  IN   REAL  ESTATE. 


statutory  provisions  respecting  a  mortgagee's  power  of 
sale  may  be  varied  or  extended  or  entirely  excluded  by 
the  terms  of  the  mortgage  deed  (n).  But  it  is  now 
usual  in  practice  to  rely  upon  the  statutory  power  of 
sale  instead  of  inserting  express  powers  for  the  same 
purpose  in  mortgage  deeds  (o). 


Mortgagee's 
pdwer  to 
appoint 
receiver, 
cut  timber, 
and  grant 
leases. 


Mortgagor's 
remedies. 


The  same  Conveyancing  Act  contains  provisions 
enabling  a  mortgagee  under  a  mortgage  made  by  deed 
after  1881,  in  the  absence  of  stipulation  to  the  contrary, 
to  appoint  a  receiver  of  the  income  of  mortgaged  pro- 
perty, but  not  before  his  statutory  power  of  sale  shall 
become  exercisable  (p) ;  also  to  insure  against  fire,  under 
certain  conditions,  and  to  cut  and  sell  timber,  while  in 
possession  {q).  A  mortgagee  in  possession  under  a 
mortgage  made  after  1881  is  also  empowered  by  the 
same  Act,  in  the  absence  of  stipulation  to  the  contrary, 
to  grant  the  same  leases  as  a  mortgagor  in  possession 
is  thereby  empowered  to  grant ;  and  leases  so  granted 
will  be  good  against  all  prior  incumbrancers  and  the 
mortgagor  (?*)•  But,  except  under  the  statutory  or  an 
express  power  of  leasing,  a  mortgagee  of  land  is  unable, 
before  foreclosure,  to  make  a  lease,  which  will  be 
unconditionally  binding  on  the  mortgagor  («). 

If  the  mortgagor  wish  to  pay  off  the  mortgage  after 


in  Hand,  dkc,,  Soey.,  1898,  2  Ch. 
230. 

(n)  Sect  19,  sub-sects.  2,  3. 

(o)  As  to  the  question  of  the 
expediency  of  relying  on  statu- 
tory powers,  see  Wms.  Couv. 
Stat.  141— 144,252,  253. 

(p)  Stat.  44  &  46  Vict.  c.  41, 
88.  19,  24.  The  object  of  the 
appointment  of  a  receiver  is  to 
ensure  payment  of  the  interest 
out  of  the  income  of  the  mort- 
gaged property  without  taking 
possession.  The  receiver  is  bound 
to  apply  tiie  income  (after  keeping 
down  outgoings)  in  payment  of 


the  interest,  but  to  jiay  the  sur- 
plus to  the  mortgagor.  See 
Gaskell  v.  Qosliiigy  1896,  1  Q.  B. 
691—693, 697  ;  IVoolOon  v.  Rtm, 
]900,  1  Ch,  788  ;  WhiU  v.  Met- 
caXf,  1903,  2  Ch.  567. 

{q)  Sects.  19,  23  ;  see  Wms. 
Conv.  Stot.  137,  139-141,  153— 
160. 

(r)  Sect.  18,  sub-s.  2  ;  amU^ 
p.  540. 

(*)  Hungerford  v.  CTsy,  9  Mod. 
1  ;  FranJdinski  v.  Ball^  SS  Bear. 
560,  563  ;  Davidson,  Prec.  Conv. 
Vol.  II.  Pt.  II.  385,337,  4th  od. 
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the  day  fixed  for  payment  is  past,  he  must,  as  a  rule, 
give  to  the  mortgagee  six  calendar  months'  previous 
notice  in  \7riting  of  his  intention  to  do  so,  and  must 
punctually  pay  or  tender  the  money  at  the  expiration 
of  the  notice  (t).  For  if  the  money  should  not  be  then 
ready  to  be  paid,  the  mortgagee  will  be  entitled  to 
fresh  notice;  as  it  is  considered  reasonable  that  he 
should  have  time  afforded  him  to  look  out  for  another 
investment.  A  mortgagor  is,  however,  entitled,  if  he 
think  fit,  to  pay  the  mortgagee  six  months'  interest  in 
advance,  in  lieu  of  notice  (u).  When  the  mortgagor 
has  duly  paid  or  tendered  the  money  due  from  him, 
either  after  proper  notice  or  with  due  interest  in  advance 
instead,  he  will  be  entitled  to  require  the  mortgagee  to 
execute  at  his  expense  a  reconveyance  of  the  legal  estate  j. 
in  the  mortgaged  land  {x).  And  to  enforce  this  right,  ance. 
or  otherwise  duly  to  enforce  his  equity  of  redemption, 
he  may  take  proceedings  (y)  for  redemption  in  the 
Chancery  Division  {z)  against  the  mortgagee  (a).  An 
order  for  sale  may  now  be  made  in  redemption  as  well 
as  in  foreclosure  proceedings  (b). 

(t)  Sharjmell  v.  Bl(ike^  2  £q.  on  the  mortgage  deed ;  see  L.  K. 

Ca.    Abr.  603,  pi.  34  ;  Smith  v.  Digest. 

Smithy   1891,    8    Ch.    650  ;    see  [y)  Formerly  by  suit,  now  by 

Bovill  V.  EndUy  1896,  1  Ch.  648.  action  or  originating  summons  ; 

But    this  rule    does,  not    apply  R.  S.  0.  Dec.  1885,  No.  21  (Order 

where    the   just  inference    from  LV.  r.  5  a) ;  W.  N.  2  Jan.  1886. 
the  transaction  is  that  the  mort-  {z)    Or  in  the  County  Court, 

gage  is  merely  temporary,  as  in  if  the  amount  be  not  more  than 

the  case  of  a  mortgage  to  bankers  500/. ;  see  ante,  p.  542,  n.  (t), 
by  deposit  of  title  deeds;  Fitz-  (a)  SSetonon Judgments,  1926, 

geraUTs     Trustee    ▼.     MelUrsh,  6th  ed. 
1892,  1  Ch.  385.  (h)  Stot.  44  k  45  Vict.  c.  41, 

(u)  Johnson  v.  Evans,  W.  N.  s.    25  ;  see  Wms.    Cony.    Stat. 

1889,  p.  95,  61  L.  T.  18.  162  «g.     In  redemption  as  well 

(x)  See  ante,  p.   536,  n.,  as  to  as     in     foreclosure  .  proceedings 

the    stamp    on    a   reconveyance,  a    mortgagee  is   entitled   to    be 

Reconveyance    may    be    effected  paid  his  costs  and  expenses  ;  and 

by  a   vesting    order   in    certain  will  not  be  disallowed  his  costs 


see  Stat.    66    k  57   Vict.  without   positive  misconduct  on 

c    53,   8.  29.     Mortgages    made  his  part ;  see  3  Seton  on  Judg- 

nnder  the  Building  Society  Acts  ments,  1948,  6th  ed.  ;   National 

and    the  Friendly  Society  Acts  Provincial  Bank  of  England  y. 

may  be  discharged  without  re-  Cfames,  31  Ch.  D.  582. 
conveyance,  by  a  receipt  endorsed 

35—2 


548  OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

Lapse  of  A  mortgagor  may,  however,  lose  his  equity  of  redemp- 

bw  right  ^^^^  ^y  ^*PS©  of  time.  For  under  the  present  Statute 
to  redeem.  of  Limitations  (c),  whenever  a  mortgagee  has  obtained 
possession  of  the  land  comprised  in  his  mortgage,  the 
mortgagor  cannot  bring  an  action  to  redeem  the  mortgage 
but  within  twelve  (d)  years  next  after  the  time  when  the 
mortgagee  obtained  possession,  or  next  after  any  written 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his 
right  to  redemption,  shall  have  been  given  to  him  or  his 
agent,  signed  by  the  mortgagee  (e).  And  when  the 
period  limited  by  the  Act  is  determined,  the  mort- 
gagor's title  to  the  land  is  extinguished  (/).  So  that 
when  a  mortgagee  has  been  in  possession  for  twelve 
years  without  giving  the  required  acknowledgment,  he 
becomes  absolutely  entitled  to  the  land(^).  The  time  so 
limited  for  the  mortgagor  to  redeem  is  not  extended  in 
the  case  of  his  being  under  any  disability,  such  as 
Mortgagee's      lunacy  (A).     In  the  same  way  a  mortgagee's  rights  may 

rights  barred    be  barred  by  lapse  of  time,  if  he  allow  the  mortfi^asror  to 
by  lapse  of  .    .        "^      ^  .  '  .  .      .      ,    T  f         . 

time.  remam  m  possession  without  paying  principal  or  interest 

and  without  acknowledgment  of  his  title ;  in  which  case 

he  will  be  barred  from  taking  possession  twelve  years 

after  his  right  of  entry  accrued  (t),  and  will  be  barred 

from  taking  foreclosure  proceedings  or  suing  for  the 

money  secured  by  a  mortgage  of  land  twelve  years  after 

•his  right  of  action   accrued.     But  if  the  mortgagee 

obtain  from  the  mortgagor  any  payment  of  principal 

or  interest,  or  any  written  and  signed  acknowledgment 

of  his  title  or  right,  he  will  not  be  barred  from  any  of  his 

(c)  Stat.  37  &  38. . Vict.: c.  67,  16  Beav.  236. 
s.  7.                           ^           '  (/)  Stats.  3  &  4  Will.  IV.  c  27, 

{d)  Formerly  twenty  ;  by  stat.  s.  34  ;  87  &  88  Vict.  c.  57,  a.  9. 
3  &  4  Will.  IV.  c.  27,  8.  28,  and  (g)  He  Loveridge,  1904ylCh.S*lS. 

the  previous  rule  of   equity  ;  2  (h)  Kingman  v.  Houae,  17  Ch, 

Coote   ou    Mortgage,    ch.    Ixxiv.  D.  104  ;  Porsier  v.  Patterson^  ib, 

sect.  1.  182.     This  is  different  from  the 

{e)  See  Hyde  v.    Dallatcay,  2  rule    of   equity    in  force    before 

Hai-e,  528  ;    Trulock  v.  Robeyj  12  1833  ;  see  2  Coote  on  Mortgage* 

Sim.    402  ;  Lucas  v.   Dennisaa,  ch.  Ixxiv.  sect.  1. 
13  Sim.  584  ;  Stansfidd  v.  Hobsm,  (t)  ArUe,  p.  537. 
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remedies  until  twelve  years  after  the  last  of  such  pay- 
ments or  acknowledgments  (j).  And  if  the  mortgagee, 
being  out  of  possession,  take  foreclosure  proceedings 
within  due  time,  he  will  not  be  barred  from  taking  or 
suing  for  possession,  till  twelve  years  from  the  date  of 
the  order  for  final  foreclosure,  which  first  gave  hina  the 
full  beneficial  title  to  the  land  (/c).  The  mortgagee's 
title  to  the  land  is  extinguished  when  his  remedies  are 
barred  (Z). 

Mortgages  of  freehold  lands  are  sometimes  made  for  Mortgages  for 
long  terms,  such  as  1,000  years.  But  this  is  not  now  ol^ye^rT"* 
often  the  case,  as  the  fee  simple  is  more  valuable  and 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms,  when  they  occur,  are  usually  made  by  trustees, 
in  whom  the  terms  have  been  vested  in  trust  to  raise, 
by  mortgage,  money  for  the  portions  of  the  younger 
children  of  a  family,  or  other  similar  purposes.  The 
reasons  for  vesting  such  terms  in  trustees  for  these 
purposes  were  explained  in  the  last  chapter  (m). 

Copyhold,  as  well  as  freehold,  lands  may  be  the  sub-  Mortgage  of 
}ect  of  mortgage.     The  purchase  of  copyholds,  it  will  be  ^^Py*^^^"®- 
remembered,  is  effected  by  a  surrender  of  the  lands  from 
the  vendor  into  the  hands  of  the  lord  of  the  manor,  to 
the  use  of  the  purchaser,  followed  by  the  admittance  of 
the  latter  as  tenant  to  the  lord  (u).     The  mortgage  of 

(;')  Stats.  3&  4  Will.  IV.  c.  27,  it  appears  tliat  proceedings  may 

ss.  2,  14  ;  1  Vict.  c.  28  ;  37  &  38  be  taken  within  the  further  time 

Vict.  c.  57,  ss.  8,  9  ;   Wrixon  v.  now  allowed  in  case  of  disability  ; 

Vtze,  3  Dru.  &  War.  104,   119  ;  see  stats.  3  &  4  Will.  IV.  c.  27, 

Harlock  v.  Ashherry,  19  Ch.  D.  ss.  16—18  ;  37  &  38  Vict.  c.  57, 

689  ;  HugUlv,  Wilkinson,  38  Ch.  ss.  3 — 5  ;  and  see  next  chapter. 
D.  480 ;   Ltidbrook  v.  Ludbrook,  (k)  Heatk  v.  Pugh,  6  Q.  B.  D. 

1901,  2  K.  B.   96;  Bradshaw  v,  345,    7    App.    Gas.    235  ;  aiUc, 

WiddringUm,  1902, 2  Ch.  430.  But  p.  643. 

if  the  mortgagee,  or   the  person  (/)  Stats.  3  &  4  Will.  IV.  c.  27, 

standing  in  his  place,  should  be  s.  34  ;  37  &  38  Vict.   c.  57,  s.  9  ; 

under  any  of  the  disabilities  men-  Kibble  v.  Fairthome,  1895,  1  Ch. 

tioned  in  the  Statute  of  Limita-  219. 
tions  when  the  right  to  sue  for  fore-  (m)  See  arUe,  p.  519. 

closure  or  possession  first  accrued,  (v)  AiiUj  pp.  473,  475. 
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copyholds  is  effected  by  surrender,  in  a  similar  manner, 
from  the  mortgagor  to  the  use  of  the  mortgagee  and  his 
heirs,  subject  to  a  condition,  that  on  payment  by  the 
mortgagor  to  the  mortgagee  of  the  money  lent,  together 
with  interest,  on  a  given  day,  the  surrender  shall  be 
void.  If  the  money  should  be  duly  paid  on  the  day 
fixed,  the  surrender  will  be  void  accordingly,  and  the 
mortgagor  will  continue  entitled  to  his  old  estate;  but 
if  the  money  should  not  be  duly  paid  on  that  day,  the 
mortgagee  will  then  acquire  at  law  an  absolute  right  to 
be  admitted  to  the  customary  estate  which  was  sur- 
rendered to  him ;  subject  nevertheless  to  the  equitable 
right  of  the  mortgagor,  confining  the  actual  benefit 
derived  by  the  former  to  his  principal  money,  interest 
and  costs.  The  mortgagee,  however,  is  seldom  admitted, 
unless  he  should  wish  to  enforce  his  security,  contenting 
himself  with  the  right  to  admittance  conferred  upon  him 
by  the  surrender;  and,  if  the  money  should  be  paid  off, 
all  that  will  then  be  necessary  will  be  to  procure  the 
steward  to  insert  on  the  Court  rolls  a  memorandum  of 
acknowledgment,  by  the  mortgagee,  of  satisfaction  of 
the  principal  money  and  interest  secured  by  the  sur- 
render (o) .  If  the  mortgagee  should  have  been  admitted 
tenant,  he  must,  of  course,  on  repayment,  surrender  to 
the  use  of  the  mortgagor,  who  will  then  be  re-admitted» 
The  provisions  of  the  Conveyancing  Act  of  1881,  by 
which  estates  of  inheritance  vested  in  a  sole  mortgagee 
devolve  on  his  personal  representatives  (jp),  originally 
applied  to  copyholds  as  well  as  freeholds  (q).  But  by 
the  Copyhold  Act,  1887  (r),  now  replaced  by  the  Copy- 
hold Act,  1894  (s),  these  provisions  shall  not  apply  to 


(o)  1  Scriv.  Cop.  242 ;  1  Walk.  (s)  Stat.   67  &  58  Vict.  c.  46. 

Cop.  117,  118.  s.   88.     Tlie  Land  Tranter  Act, 

{p)  Ante,  p. 537  .  1897,  does  not,  as  we  have  seen, 

\q)  Be  Hughes^    AV.    N.   1884,  affect  the  devolution  on  deatli  of 

p.  53.  any  legal  estate  in.   copyholds;. 

(r)  Slat.  50  k  51  Vict.  c.  73,  ante.  p.  464. 
s.  45  ;  see  lie  Mills,  40  Ch.  D.  14. 
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land  of  eopyhold  or  customary  tenure  vested  in  the  tenant 
on  the  Court  rolls  of  any  manor  by  way  of  mortgage- 
When  a  mortgagee  of  copyholds  of  inheritance  has  been 
admitted  tenant,  his  estate  will  therefore  pass  to  his 
heir  or  devisee :  but  if  he  has  not  been  admitted,  it 
appears  that  his  estate  will  devolve  on  his  executors  or 
administrators.  The  conditional  surrender  of  copyholds 
by  way  of  mortgage  is  usually  preceded  by  a  deed  of 
covenant  to  surrender  executed  by  the  mortgagor,  in 
which  the  power  of  sale  was  formerly  inserted  {t).  The 
statutory  power  of  sale  {u)  may  now  be  incorporated  in 
such  a  deed. 


leaseholcU. 


Leasehold  estates  may  be  mortgaged  by  assignment  Mortp^  of 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  landlord 
for  payment  of  the  rent  and  performance  of  the  cove- 
nants of  the  lease  {x).  It  is  therefore  usual,  when  the 
rent  and  covenants  are  onerous,  to  mortgage  leaseholds 
by  demise  or  underlease  of  the  premises  for  a  term  less 
by  a  day  or  two  than  the  term  granted  by  the  lease,  with 
a  proviso  for  surrender  of  the  term  granted  by  the  mort- 
gage on  payment  of  the  amount  lent  with  interest  on  the 
day  appointed.  In  such  cases  the  mortgagee  does  not 
become  the  landlord's  tenant,  and  is  not  liable  on  the 
covenants  in  the  lease  iy) :  but  his  security  is,  of  course, 
only  the  term  created  by  the  underlease  by  way  of  mort- 
gage. A  declaration  is  however  often  inserted  in  such 
mortgages  that  the  mortgagor  shall  hold  his  reversion 
in  the  original  term  on  trust  for  the  mortgagee,  subject 
to  redemption.  The  statutory  powers  of  sale  and  leasing 
will  now  be  incorporated  in  a  deed  of  mortgage  of  lease- 

(t)  Davidson,  Prec.  Conv.  Vol.  {x)  Aiite,  p.  498. 

II.  Part  11.  pp.  113,  405,  4th  ed.  (y)  AnU,  p.  511. 

(ft)  Ante,  p.  544. 
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holds,  v^hether  by  assignment  or  demise,  in  the  absence 
of  provision  to  the  contrary  {z). 


Bqnitable 
mortgages. 


Depoflit  of 
title  deeds. 


Besides  the  mortgages  already  described,  which  give 
the  mortgagee  a  legal  proprietary  right  in  the  lands 
pledged  to  him,  there  are  equitable  mortgages  (a),  by 
which  lands  are  charged  in  equity  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  redemp- 
tion (6)  or  other  equitable  estate,  or  when  the  legal 
owner  of  lands  pledges  them  by  a  signed  writing  without 
deed  (c),  or  by  deposit  of  the  title  deeds  with  the  mort- 
gagee. For,  notwithstanding  the  stringent  provision  of 
the  Statute  of  Frauds  to  the  contrary  (d),  it  was  held  by 
the  Court  of  Chancery  that  such  a  deposit,  even  without 
any  writing,  operated  as  an  equitable  mortgage  of  the 
estate  of  the  mortgagor  in  the  lands  comprised  in  the 
deeds  (e).  This  doctrine  still  remains;  and  the  same 
doctrine  applies  to  copies  of  Court  roll  relating  to  copy- 
hold lands  (/),  for  such  copies  are  the  title  deeds  of 
copyholders. 


Vendor's  lien.  Another  instance  of  an  equitable  charge  is  a  vendor's 
lien.  For  when  lands  are  sold,  but  the  whole  of  the 
purchase-money  is  not  paid,  the  vendor  has  a  lien  in 
equity  on  the  lands  for  the  amount  unpaid,  together 
with  interest  at  four  per  cent.,  the  usual  rate  allowed  in 
equity  (^).  And  the  circumstance  of  the  vendor  having 
taken  from  the  purchaser  a  bond  or  a  note  for  the 


(z)  Ante,  pp.  540,  544. 

(a)  See  a^Ue,  p.  636,  n.  (.y),  as 
to  the  stamp  duty  ou  equitable 
mortgages. 

(b)  See  a7ite,  pp.  534,  538. 

(c)  Seean^,  pp.  H3,  186,  209, 
491,  505. 

(d)  29  Car.  II.  c.  3,  ss.  1,  3  ; 
ante,  p.  153. 

(e)  Eussel  v.  Riissel,  1  Bro. 
C.  C.  269.  See  Er  jxirU  Haigh, 
11  Ves.  403.  There  munt  be  an 
actual  deposit;    Me  Beetham,  Ex 


parte  Broderick,  18  Q.  B.  D.  380, 
»  Times  L.  R.  489. 

(f)  Whitbread  v.  Jordan,  1 
Y.  k  C.  Ex.  303  ;  Lewis  v.  John, 
1  C.  P.  Coop.  8.  See,  however, 
Sugd.  V.  &  P.  630, 13th  ed. ;  Jmus 
V.  SmitK  1  Hare,  56,  1  Pliill.  244. 

{g)  Chapman  v.  Tanner^  1 
Vern.  267;  Pollexfen  v.  Mom, 
3  Atk.  272;  Mackreth  ▼.  5^- 
mons,  16  Ves.  329 ;  Sugd.  V.  k  V. 
670  ;  and  see  2  Wms.  V.  k  P. 
924  et  aeq. 
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payment  of  the  money  will  not  destroy  the  lien  {h) .   But 

if  the  vendor  take  a  mortgage  of  part  of  the  estate,  or 

any  other  independent  security,  his  lien  will  be  gone. 

If  the  sale  be  made  in  consideration  of  an  annuity,  it  Sale  for 

appears  that  a  lien  will  subsist  for  such  annuity  (i),  *^^"^**^y- 

unless  a  cdhtrary  intention  be  inferred  from  the  nature 

of  the  transaction  (A;). 

A  curious  illustration  of  the  anxiety  of  the  Court  of  a  stipulation 
Chancery  to  prevent  any  imposition  being  practised  [^t^^^o^ 
by  the  mortgagee  upon  the  mortgagor  occurs  in  the  failure  of 
following  doctrine:  that,  if  money  be  lent  at  a  given  m^°^is*voidr 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate  shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
on  the  mortgagor ;  whereas  the  very  same  efifect  may 
be  effectually  accomplished  by  other  words.     If  the  Butastipuia- 
stipulation  be,  that  the  higher  rate  shall  be  paid,  but  V/^°.*?,  .. 
on  punctual  payment  a  lower  rate  of  interest  shall  interest  on 
be  accepted,  such  a  stipulation,  being  for  the  benefit  K^H* 
of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 
enforced  (Z). 

The  loan  of  money  on  mortgage  is  an  investment  Mortgages  to 
frequently  resorted  to  by  trustees,  when  authorized  by  ^'*^^®^- 
their  trust  to  make  such  use  of  the  money  committed 
to  their  care :  in  such  a  case,  the  fact  that  they  are 
trustees,  and  the  nature  of  their  trust,  are  usually 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor  or  his  representatives  may  not  be 
affected  by  the  trusts.  It  is,  however,  a  rule  of  equity, 
that  when  money  is  advanced  by  more  persons  than  one, 

ih)  Grant  v.   Mills,  2  V.  &  B.  Sim.  406;  Dieon  v.  Gityfere,  21 

306,   13   R.   R.   101;    fFinter  v.  Beav.  118,  1  De  G.  &  J.  655. 
Anson,  3  Russ.  488.  (0  Strode  v.   Parker.  2  Vern. 

(t)  AfaUk'iw  V.  Bowler,  6  Hare,  316;  3  Burr.  1374;  1  Foiib.  Eq. 

110.  398.     See  (/nion  Bank  of  London 

(k)  Biickland  v,    Pockaell,   13  v.  Ingrxm,  16  Ch.  D.  53. 
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it  shall  be  deemed,  unless  the  contrary  be  expressed,  to 
have  been  lent  in  equal  shares  by  each  (m) ;  if  this  were 
the  case,  the  executor  or  administrator  of  any  one  of  the 
parties  would,  on  his  decease,  be  entitled  to  receive  his 
share  (n).  In  order,  therefore,  to  prevent  the  applica> 
tion  of  this  rule,  it  was  usual  to  declare,  in  aH  mortgages 
Joint  account  made  to  trustees,  that  the  money  was  advanced  by  them 
clause.  Qjj  ^  j^jjjj.  account,  in  equity  as  well  as  at  law,  and  that, 

in  case  of  the  decease  of  any  of  them  in  the  lifetime  of 
the  others,  the  receipts  of  the  survivors  or  survivor 
should  be  an  effectual  discharge  for  the  whole  of  the 
money.  And  now  by  the  Conveyancing  Act  of  1881  (o) 
provisions  having  the  effect  of  the  joint  account  clause 
previously  usual  are  incorporated,  in  the  absence  of 
stipulation  to  the  contrary,  in  every  mortgage,  obliga- 
tion for  payment  of  money,  and  transfer  of  mortgage  or 
obligation  made  after  the  year  1881,  in  which  the  money 
secured  is  expressed  to  be  advanced  by  or  owing  to  more 
persons  than  one  out  of  or  as  money  belonging  to  them 
on  a  joint  account,  or  which  is  made  to  more  persons 
than  one  jointly,  and  not  in  shares. 

Judgment  As  the  interest  even  of  an  equitable  mortgagee  is  an 

on  mort^**"^^  interest  in  land,  it  was  held,  under  the  Judgments  Act, 
gagee's  1888  (p),  that  judgment  debts  against  a  mortgagee  were 

^  imds!^  ^  charge  upon  his  interest  in  the  mortgaged  lands  (q). 
But  it  was  afterwards  provided  (r)y  that  where  any  mort- 
gage should  have  been  paid  off  prior  to,  or  at  the  time 
of,  the  conveyance  of  the  lands  to  a  purchaser  or  mort- 
gagee for  valuable  consideration,  the  lands  should  be 
discharged  both  from  the  judgment  and  Crown  debts  of 

{m)  8  Atk.  734  ;  2   Ves.  sen.  {p)  Stat  1   &  2  Vict.  c.  110, 

258 ;  3  Ves.  jun.  631.  s.  13  ;  arUe,  pp.  264,  408. 

{n)  Petty  v.   Siyvard,  1   Cha.  (5)  RuskU    v.    M'CuUech,   I 

Rep.    31,    1    Eq.    Ca.   Ab.    290;  Kay  &  J.  813. 
Vickers  v.  Cawelly  1  Beav.  629.  (r)  Stat.  18  k  19  Vict.  c.  15, 

(o)  Stat.  44  &  45  Vict.  c.  41,  s-   11 ;    Oreaves    v.    Wiison,  25 

M.  61  ;  as  to  the  effect  of  which,  see  Beay.  434. 
Wins.  Cony.  Stat.  238—240,  498. 
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the  mortgagee.  And  as  we  have  seen,  by  the  Judgments  Newenaot- 
Acty  1864  (a),  the  lien  of  all  judgments,  of  a  date  later  ™^°^ 
than  the  28th  of  July,  1864,  was  abolished.  This  pro- 
vision is,  however,  repealed  by  the  Land  Charges  Act, 
1900  (t),  under  which  a  judgment  shall  not  operate  as 
a  charge  on  land  until  a  writ  or  order  for  enforcing  it  is 
duly  registered. 

Mortgages  are  frequently  transferred  from  one  person  Transfer  of 
to  another.    The  mortgagee  may  wish  to  be  paid  ofif,  ^^^^S»«^ 
and  another  person  may  be  willing  to  advance  the  same 
or  a  further  amount  on  the  same  security.     In  such  a 
case  the  mortgage  debt  and  interest  are  assigned  by  the 
old  to  the  new  mortgagee;  and  the  lands  which  form  the 
security  are  conveyed,  or  if  leasehold  assigned,  by  the 
old  to  the  new  mortgagee,  sub j  ect  to  the  equity  of  redemp- 
tion which  may  be  subsisting  in  the  premises ;  that  is, 
subject  to  the  right  in  equity  of  the  mortgagor  or  his 
representatives  to  redeem  the  premises  on  payment  of 
the  principal  sum  secured  by  the  mortgage,  with  all 
interest  and  costs  (u).     Under  the  Conveyancing  Act  Mortgagee 
of  1881  {x),  a  mortgagor  entitled  to  redeem  now  has  ^*J^d^"^' 
power  to  require  a  mortgagee,  who  is  not  and  has  not  transfer. 
been  in  possession,  instead  of  reconveying,  and  on  the 
terms  on  which  he  would  be  bound  to  reconvey,  to  assign 
the  mortgage  debt  and  convey  the  mortgaged  property 
to  any  third  person ;  and  the  mortgagee  will  then  be 
bound  to  assign  and  convey  accordingly. 

As  we  have  seen  (?/),  the  equity  of  redemption  belonging  Mortgage  of 
to  the  mortgagor  may  again  be  mortgaged  by  him ;  this  Amotion 
may  be  either  to  the  former  mortgagee  by  way  of  further 

(a)  Slat.  27  &  28  Vict.  c.  112,  veiiue,  4  Ex.  D.  270. 

ante,  p.  266.  {x)  Stat.  44  &  45  Vict.  c.  41, 

(0  Stat.   63  &  64  Vict.  c.  26,  s.  15,  amended  by  sUt.  45  &  46 

ss.  2,  5  ;  ante,  p.  267.  Vict.   c.   39,   a.   12 ;    see    Wms. 

(u)  As    to    the    stamp    on    a  Conv.  Stat.  119 — 124. 

transfer,  see  aitte,  p.  536 ;  Wale  (y)  AiUe,  p.  552. 
r.  Commusioners  of  Inland  Be- 
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charge,  or  to  some  other  person.  In  order  to  prevent 
frauds  by  clandestine  mortgages,  it  is  provided  by  an 
Act  of  William  and  Mary  (z),  that  a  person  twice  mort- 
gaging the  same  lands,  without  discovering  the  former 
mortgage  to  the  second  mortgagee,  shall  lose  his  equity 
of  redemption.  Unfortunately,  however,  in  such  cases 
the  equity  of  redemption,  after  payment  of  both  mort- 
gages, is  generally  worth  nothing.  And  if  the  mortgagor 
should  again  mortgage  the  lands  to  a  third  person,  the 
Act  will  not  deprive  such  third  mortgagee  of  his  right 
to  redeem  the  two  former  mortgages  (a).  When  lands 
are  mortgaged,  as  occasionally  happens,  to  several 
persons,  each  ignorant  of  the  security  granted  to  the 
other,  questions  generally  arise  as  to  the  priority  of 
the  various  charges.  Such  cases  frequently  illustrate 
the  advantage  of  a  legal  proprietary  right,  which  avails 
against  all  the  world,  over  an  equitable  right  which 
avails  not  against  purchasers  for  value  without 
notice  (b).  Thus  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate,  will  take  precedence  over 
any  previous  equitable  charge,  of  which  he  had  no 
notice,  as  well  as  over  subsequent  charges ;  and 
nothing  short  of  connivance  in  fraud  or  gross  negli- 
gence will  deprive  him  of  this  advantage  (c) :  though 
he  may  be  postponed  to  a  subsequent  charge  created 
with  his  authority,  as  where  he  gives  up  the  title  deeds 
that  money  may  be  raised  on  a  deposit  of  them  (d).  So 
if  a  mortgagee  having  the  legal  estate  make  a  further 
advance  without  notice  of  an  intermediate  mortgage^he 

(2)  Stat.  4  &  5  WiU.  k  Mary,  v.  Minton.,  1899,  2  Ch.  264  ;  Toy. 

c.  16,  8.  3 ;  see  Kennard  v.  FiU-  lor  v.  Loridon  and  County  Bankj 

voye,  2  Gif.  81.  1901,  2  Ch.  231  ;  Berwick  y.  Price, 

(a)  Stat.  4  &  6  AVill.  &  Mary,  1905,  1  Cli.  632. 

c.  16,  8.  4.  .         (d)  In    such    a    case    he  will 

(b)  See  anUj  pp.  2,  3,  64,  179,  be  postponed  to  the  chai^  90 
532,  536.  created,  even  thongh  his  antho- 

(c)  See  Hewitt  v.  Looscmiore^  9  rity  be  exceeded  as  to  the  amoont 
Hare,  449;  Northern  Counties  raised;  see  Brockle^y  v.  Tm- 
of  England  Fire  Insurance  Co.  peranee,  <fec..  Building  Soeidy, 
V.   IVhipp,  26  Ch.    D.  482 ;  Be  1895,  A.  C.  173. 

Ingham,  1893,  1  Ch.  352  ;  Oliver 
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has  a  first  charge  on  the  lands  for  the  whole  amount  of 
his  advances,  which  must  be  satisfied  before  the  second 
mortgagee  can  receive  anything  thereout  (e).  And  if  Tacking, 
a  third  or  subsequent  mortgagee,  who  had  no  notice, 
when  he  took  his  security  (/),  of  any  but  a  first  mort- 
gage, can  procure  a  transfer  to  himself  of  the  first  mort- 
gagee's legal  estate,  he  may  tack,  as  it  is  said,  his  own 
mortgage  to  the  first,  and  so  postpone  any  intermediate 
incumbrancer  {g).  But  no  claim  of  a  mortgagee,  who 
has  secured  the  legal  estate,  will  be  preferred  to  a  prior 
equitable  charge,  of  which  he  had  notice,  when  he 
advanced  his  money  {h).  As  between  themselves, 
equitable  charges  rank,  as  a  rule,  in  the  order  in 
which  they  were  created  (i) :  though  one  equitable 
mortgagee  may  be  postponed  to  another,  whose  charge 
was  subsequent  to  his  own,  on  grounds  of  fraud  or 
negligence  (k).  But  the  priorities  of  persons  entitled 
to  equitable  charges  on  land  are  not  affected,  as  between 
themselves,  by  the  fact  that  some  have  and  others  have 
not  given  notice  of  their  charges  to  the  legal  owner  of 
the  land,  or  by  the  order  in  which  any  such  notices  may 
have  been  given  (l). 

Mortgages  or  charges  made  by  any  deed  or  writing  on  Mortgages 
land  in  Middlesex,  Yorkshire  or  Kingston-upon-Hull,  MidSeeex 
ought  to  be  registered  in  the  proper  county  register  ^^^  York- 

(«)  Goddard  v.  Complin,  1  Ch.  Wilmot  v.    Fike,    6    Hare,     14  ; 

Ca.  119  ;  Lloyd  v.  AUwood,  3  De  Phillips  v.  Phillips,  4  De  G.  F.  &  J. 

G.  &  J.  614,  666,  657.  208,  215  ;   Taylor  v.  London  and 

(/)  Babsequeiit  notice  is  im-  County  Bank,  1901, 2  Ch.  231, 2QQ. 

material.  (k)  See    National     Provincial 

(g)  Marsh  v.  Lee,  2  Vent.  837 ;  Bank  of  England  v.  Jackson,  33 

Brace  v.  Duchess  of  Marlborough,  Ch.  D.  1  ;  Unio7i  Bank  of  London 

2  P.  W.  491 ;  BaUs  v.  Johnson,  v.  Kent,  39  Ch.  D.  288;  Fai^and 

Job.  304 ;  Taylor  v.  RusseU,  1892,  v.  Yorkshire  Banking  Co.,  40  Ch. 

A.  C.  244  ;  Bailey  v.  Baimes,  1894,  D.   182  ;    lie  Castell  and  Brown, 

1  Ch.  25.     An  attempt  was  made  Ld.,  1898,  1  Ch.  315. 

to  abolish  tacking  by  stat.  37  &  38  (Z)  Above,  note  (i)  ;  Phipps  v. 

Vict.c.  78,  8.7,repeaiedby38&39  Lovegrove,  L.  R.  16  E<i.  80,  91; 

Vict.  c.  87,  8.  129.  Be    Bichurds,    46    Ch.    D.   589; 

(^)  Le  Neve  v.  Le  Neve,  Amb.  Hopkins    v.    Hemstvorth,    1898, 

436,    446  ;  Birch  v.   Ellames,    2  2  Ch.  347  ;  Taylor  v.  London  and 

Anst.  427,  3  R.  R.  601.  County  Bank,  1901,  2  Ch.  231, 254. 

(i)  Jones  v.  Jones,  8  Sim.  633  ; 
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as  well  as  purchase  deeds  (m).  Under  the  Middlesex 
Registry  Act,  if  more  mortgages  than  one  be  made 
of  the  same  piece  of  land,  they  have  priority  according 
to  the  date  of  registration  (n) ;  with  this  exception, 
that  the  claim  of  a  mortgagee,  who  has  obtained  the 
legal  estate  without  notice  of  any  previous  equitable 
charge  and  has  duly  registered  his  mortgage,  will  be 
preferred  to  the  claims  of  those  who  may  previously  have 
obtained  and  registered  merely  equitable  charges  (o). 
But  a  mortgagee  may  be  deprived  of  the  priority  given 
by  this  Act  in  consequence  of  the  operation  of  the  mle 
of  equity  already  mentioned  (p),  which  prevents  a 
mortgagee,  who  has  had  clear  previous  notice  of  a 
prior  unregistered  charge,  from  gaining  any  priority  \ 
of  interest,  with  regard  to  the  equitable  estate  in  the 
land,  by  priority  of  registration  (q).  The  registration 
of  a  conveyance  of  land  in  Middlesex  is  not  equivalent  | 
to  notice  of  the  conveyance  (r) ;  so  that  the  operation 
of  tacking  may  be  successfully  performed  by  a  third 
mortgagee  of  such  land,  if  he  have  no  notice  of  the 
second  mortgage,  notwithstanding  that  the  second  mort- 
gage may  have  been  registered  («).  The  provisions 
of  the  Middlesex  Registry  Act  do  not  apply  in  the  case 
of  a  mortgage  of  land  in  Middlesex  made  by  deposit 
of  title  deeds  vnthxmt  any  written  memorandum  (t), 
or  of  a  vendor's  lien  for  unpaid  purchase-money  (w).  i 

(m)  See  ante,  p.  206.  149.                                                             i 

(n)  See  Neve  v.  Penndl,  2  H.  («)  Bedford  v.  Baekktyuse^  2  J£q.             ! 

A  M.  170.  Ca.  Abr.  616,  Case  12 ;  Cator  r.             j 

(o)  Aforecock  v.  DickvuSy  Amb.  CooJey^  1  Cox,  182.                                     I 

^78.  (i)  Sumpter  v.   Cooper,  2  B.  & 

{p)  Ante,  p.  206.  Ad.  223;  Wood,  V.-C,  Neve  ▼. 

(9)  See  Holland  Y,  Hart,  L.  B.  Pennell,  2  H.  &  M.  187;  C.  A., 

6  Ch.  678 ;  Bradley  v.  BicJies,  9  KeitUweU  v.  Watson.,  26  Ch.  D. 

Ch.  D.  189.  607.     If  the  deposit  of  deeds  be 

(r)  Morerock  v.  IHckin$,  Amb.  accompanied      by    any    written 

678;   Malins,  V.-C,  Re   Russell  document    chai^ng     the    laiidf 

Eoad  Purchase  Moneys,  L.  R.  12  the  Act  applies  and  the    doca- 

£q.  78,  83.    Butif  a  man  searches  ment    ought    to    be    registered: 

the  register,  he  will  have  notice  Neve  v.  PenneU,  2  H.  &  H.  170. 

of  registered  conveyances.      See  (u)  See    0.    A.,  Kettlewdl   v. 

Procter  v.  Choper,  1  Jur.  N.  S.  Watson,  26  Ch.  D.  601,  607. 
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In  all  these  respects  the  law  was  formerly  the  same 
for  land  in  Yorkshire  as  for  land  in  Middlesex  (x). 
Bat  now,  as  we  have  seen  (y),  all  assurances  registered 
under  the  Yorkshire  Registries   Act,  1884  (z)y  shall 
have  priority  according  to  the  date  of  registration,  and 
no  person  shall  lose  any  priority  given  by  this  Act 
merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud.     And  it  is  provided  (a),  that  after  the  commence- 
ment of  this  Act  (6),  there  shall  not  be  given  or  allowed 
to  any  estate  or  interest  in  lands  in  Yorkshire  any 
priority  or  protection,  which  the  same  might  otherwise 
have  enjoyed,  by  reason  of  being  protected  by  or  tacked 
to  any  legal  or  other  estate  or  interest  in  such  lands  ; 
except  as  against  any  estate  or  interest  which  shall  have 
existed  prior  to  the  commencement  of  the  Act.    No  lien 
or  charge  on  any  lands  in  Yorkshire,  in  respect  of  any 
unpaid  purchase-money  or  by  reason  of  any  deposit  of 
title  deeds,  will  have  any  effect  or  priority  against  any 
assurance  for  valuable  consideration  which  may  be 
registered  under  this  Act,  unless  and  until  a  memo- 
randum of  such  lien  or  charge  has  been  registered  in 
accordance  with  the  provisions  of  the  Act  (c) .  Mortgages  Mortgagee 
of  lands  to  which  the  title  is  registered  under  the  Land  [fn^^***^^ 
Transfer  Acts,    1875   and   1897  (d),  are   subject  to 
special  laws,  which  will  be  considered  in  a  subsequent 
chapter  («). 

A  mortgage  may  be  made  for  securing  the  payment  Mortgage  for 
of  money  which  may  thereafter  become  due  from  the  '"^^^  ^^^^' 

(or)    Wrighlaony.  Hudsofif^l^.  actual    notice    thereof,    but    was 

Ca,  Abr.  6*09,  Case  7 ;  Re  Wight's  repealed  by  stat.  48  &  49  Vict. 

Mortgage    Trust,   L.   B.   16    Eq.  c.  26,  s.  5. 

41;  Credland  v.  Potter,  L.  R.  10  (a)  Stat.  47  &  48  Vict.  c.  54, 

Ch.  8  ;  KettUwell  v.  fFcUson,   26  s.  16. 

Ch.  D.  601,  507.  (b)  The  Act  came  into  opera- 

(y)  AiiUy  p.  207  k  n.  (c).  tion  on  the   Ist  January,  1885. 

{%)  Stat.  47  k  48  Vict.  c.  54,  See  sect.  2. 

«.    12.     Sect.  15  of  this  Act  pro-  (c)  Sect.  7;  BaitUony.  Hobaon, 

vided    that    the    registration    of  1896,  2  Ch.  403. 

any  instrument  under  this   Act  (c^)  See  arUe,  p.  208. 

should  be  deemed  to  constitute  \e)  Post,  Part  YII. 
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Future 
adTances 


mortgagor  to  the  mortgagee  (/).  Where  a  mortgage 
extends  to  future  advances,  it  has  been  decided  that 
the  mortgagee  cannot  safely  make  such  advances,  if  he 
have  notice  of  an  intervening  second  mortgage  (g). 


Effect  of  two  There  is  one  case  in  which  the  rules  of  equity 
the^sfm^^^  singularly,  and,  as  the  late  author  thought,  unduly 
person.  favoured  the  mortgagee.    If  one  person  should  have 

mortgaged  lands  to  another  for  a  sum  of  money,  and 
subsequently  have  mortgaged  other  lands  to  the  same 
person  for  another  sum  of  money,  the  mortgagee  was 
placed  by  the  rules  of  equity  in  the  same  favourable 
position  as  if  the  whole  of  the  lands  had  been  mortgaged 
to  him  for  the  sum  total  of  the  money  advanced.  The 
mortgagor  could  not  redeem  either  mortgage,  after  it  had 
become  absolute  at  law  (h),  without  also  redeeming  the 
other :  and  the  mortgagee  might  enforce  the  payment 
of  the  whole  of  the  principal  and  interest  due  to  him  on 
both  mortgages  out  of  the  lands  comprised  in  either  (t). 
Consolidation  This  rule,  known  as  the  doctrine  of  consolidation  of 
securities,  was  extended  to  the  case  of  mortgages  of 
different  lands  made  to  different  persons  by  the  same 
mortgagor  becoming  vested  by  transfer  in  the  same 
mortgagee.  In  such  a  case,  it  was  held  that  the 
mortgagee,  who  had  taken  a  transfer  of  the  different 
mortgages,  might  consolidate  all  his  securities  as  against 
the  original  mortgagor  (fc),  or  his  assignee  of  the  equity 
of  redemption  of  the  whole  of  the  lands  (Q.    But  as 


of  securities. 


(/)  As  to  tlie  stamp  duty  on 
such  a  mortgage,  see  stat.  54  k  55 
Vict.  c.  39,  8.  88,  replacing  33  &. 
34  Vict.  c.  97,  s.  107. 

ig)  HopHnson  v.  Holt,  9  H.  L.  C. 
514;  London  and  County  Banking 
Co.  V.  Ratcliffe,  6  A  pp.  Cas.  722  ; 
Westy.  WilliaTiiSy  1899, 1  Ch.  132. 
See  also  Me^iziea  v.  LigTUfoot-, 
L.  R.  11  Eq.  459. 

{h)  Cummins  v.  Fletcher^  14 
Ch.  D.  699.  The  right  of  a 
mortgagee    to    consolidate    does 


not  arise  until  the  interest  of 
the  mortgagor  has  become  an 
equUy  of  redeinpiion ;  14  Ch.  D. 
708,  709,  712,  713,  715  ;  see  okU, 
pp.  533,  535. 

(t)  PopeY,  Ondow^  2  Vern.  286: 
Jones  V.  Smithy  2  Ves.  jun.  872, 
876. 

{k)  Selhy  V.  Pomfret,  1  J.  &  H. 
836,  3  De  6.  F.  &  J.  595; 
EarUr  v.  Colman,  19  Ch.  D.  680, 
639. 

(0  Fint  V.  Padget,  2  Do  G.  &  J. 
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against  an  assignee  of  the  equity  of  redemption  of  part 
only  of  the  lands  so  mortgaged  a  mortgagee  could  not 
consolidate  his  securities  unless  he  should  have  acquired 
the  right  of  consolidation  previously  to  the  assignment 
of  the  equity  of  redemption  (m).  The  right  of  consoli- 
dation arose  at  the  time  when  two  or  more  mortgages 
made  by  the  same  mortgagor,  or  any  of  iiis  predecessors 
in  title,  became  vested  in  the  same  mortgagee  and 
absolute  at  law  (n). 

The  right  of  a  mortgagee  to  consolidate  his  securities  Present  law 
is  now  partially  abolished  by  the  Conveyancing  Act  of  ^ijdJtion 
1881  (o),  which  enacts  that  a  mortgagor  seeking  to 
redeem  any  one  mortgage,  shall,  by  virtue  of  this  Act, 
be  entitled  to  do  so  without  paying  any  money  due  under 
any  separate  mortgage  made  by  him,  or  by  any  person 
through  whom  he  claims,  on  property  other  than  that 
comprised  in  the  mortgage  which  he  seeks  to  redeem. 
But  this  provision  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds,  or  one 
of  them ;  and  only  where  the  mortgages,  or  one  of  them, 
are  or  is  made  after  the  year  1881.  The  rules  of  equity 
as  to  consolidation  of  securities  thus  appear  still  to 
remain  in  force  in  all  cases  in  which  the  mortgages 
sought  to  be  consolidated  by  a  mortgagee  were  made 
before  the  year  1882,  or  in  which  one  of  the  mortgages, 
though  made  after  1881,  was  created  by  a  deed  express- 
ing an  intention  to  exclude  the  application  of  the  above 
enactment  (p).  A  declaration  of  such  an  intention  is 
not  unfrequently  inserted  in  mortgage  deeds.  It  follows, 
therefore,  that  no  person  can  safely  lend  money  on  a 
second  mortgage.    For,  in  addition  to  the  risks  of  some 

611;  Pledge  T.Wkiie,lS9Q,  A.  C.  (n)  CummxM  v.   Fletcher,    14 

187.  Ch.  D.  699. 

(m)   WhUeY,  Eillacre,  8  Y.  &  (o)  SUt.  44  k  46  Vict.  c.  41, 

C.  Ex.  697,  608,  609 ;  Jennings  y.  s.  17  ;  see  Farmer  v.  Pitt,  1902, 

Jordan,  6  App.  Cas.  698  ;  Barter  1  Ch.  954. 

V.  Colman,  19  Ch.  D.  630 ;  Minter  ( p)  Griffith  v.  Pound,  46  Oh.  D. 

V.  Carr,  1894,  3  Ch.  498.  653 ;  Re  Salmon,  1908, 1  K.  B.  147. 

w.R.p.  36 
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third  mortgagee  getting  in  and  tacking  the  first  mort- 
gage (g),  there  is  this  farther  danger,  that  the  first 
mortgagee  may  have  previously  acquired  a  right  to 
consolidate  with  his  security  some  other  mortgage,  by 
which  property  of  the  same  mortgagor  has  been  charged 
for  more  than  its  value,  and  may,  by  exercising  this 
right,  exclude  the  second  mortgage.  The  purchaser  of 
an  equity  of  redemption  is  exposed  to  similar  risks. 
Hence,  it  follows,  that,  in  the  words  of  an  eminent 
judge,  "  It  is  a  very  dangerous  thing  at  any  time  to  buy 
equities  of  redemption,  or  to  deal  with  them  at  all  *'  (r). 

iq)  Ante,  p.  557.  Luck,  L.  R.  4  Eq.  537,  549. 

(r)  Wood,    V.-C,    Beetor    v. 
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PART  V, 

OF  TITLE. 


To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  founded  on  posses- 
sion (b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is 
good  against  all  except  those,  who  can  show  a  better 
title ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  primd  facie 
evidence  of  a  seisin  in  fee  (d) ;  and  he,  who  sues  for  the 
recovery  of  land  of  which  another  is  in  possession, 
must  recover  on  the  strength  of  his  own  title,  and 
cannot  found  his  claim  on  the  weakness  of  the 
possessor's  title  (e).  And  not  only  does  possession  of 
land  give  a  good  title  as  against  all  but  rightful  owners 


(a)  Ante,  pp.  2,  64,  450,  495  ;  2  Dyeball,  Moo.  k  Malk.  346  ;  Doe 

Black.  Coram.  195  ;  L.  Q.  R.  xi.  d.  Smith  and  Payne  v.   Webber,  1 

229.  A.  &  E.  119  ;  Asher  v.  WhiOock, 

{h)  By  the  common  law,  every  L.  R.  1  Q.  B.  1. 
one,  who  brought  a  real  or  mixed  (d)  Doe  d.  Hall  v.  Tenfold,  8 

action  {wnie,  pp.  23,  64, n.),  must  C.  A;  P.  636;  Cole  on  Ejectment, 

have  founded  his  claim  on   the  211.      And  an  estate   by  wrong 

previous  possession  of  himself  or  especially  is  always  an  estate  in 

his  ancestor ;    Bract,  fo.  284   a,  fee  simple  ;   Williams  on  Seisin, 

436  b ;    Litt.   s.   170 ;    3   Black.  7,  8  ;  LeoAh,  v.  Jay,  9  Ch.  D.  44. 
Comm.  180,  195  ;  Holmes  on  the  («)  Roe  d.  Haldane  v.  Harvey, 

Common     Iaw,     pp.    244—246;  4    Burr.    2484,    2487;     Cole    on 

P.  &  M.  Hist.  Eng.  Law,  ii.  46,  Ejectment,     287  ;     Danford    v. 

79.  McAnulty,  8  App.  Cas.  466,  462; 

(c)  Bract  fo.  30  b,  31  a,  52  a,  R.  S.  C.  1883,  Order  XXI.  r.  21. 
434*  b,  436  a ;  Doe  d.  Hughes  v. 
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(whose  claim,  as  we  have  seen,  is  foanded  on  prior 
possession),  but  it  also  continually  tends  to  bar  the 
rights  of  all,  who  have  such  prior  title  (/).  For  if 
those,  who  are  rightfully  entitled  to  land,  take  no  steps 
to  assert  their  rights  within  the  period  prescribed  by 
statute,  their  remedies  will  be  barred  and  their  title 
extinguished  (^).  So  that  possession  of  land  for  the 
prescribed  period  (&)  will  give  a  good  title  thereto,  as 
against  all  the  world. 

The  limitation  of  actions  for  the  recovery  of  land  is 
now  regulated  by  a  statute  passed  in  1838,  as  amended 
by  an  Act  of  1874  («),  which,  however,  did  not  come 
into  operation  until  the  1st  of  January,  1879.  Under 
these  statutes,  no  person  shall  make  an  entry  or  bring 
an  action  (k)  to  recover  any  land  but  within  twelve  (I) 
years  next  after  the  right  to  do  so  first  accrued  to 
him,  or  to  some  person  through  whom  he  claims  (m). 
But  when  a  written  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  has  been  given  to  him  or 
his  agent,  signed  by  the  person  in  possession,  the  trine 
for  recovery  of  the  land  is  extended  to  twelve  years 
Disabilities,  from  such  acknowledgment  (n).  If,  however,  when  the 
right  of  entry  or  action  first  accrued,  the  person  en- 
titled was  under  the  disability  of  infancy,  coverture  (if 
a  woman),  or  unsoundness  of  mind,  then  the  land  may 

(/)  Leacit  V.  Jaj/,  9  Cli.  D.  44.  Limitation  of  Actions;  Co.  litt. 

Q)  Stat.  3  &  4  Will.  IV.  c.  27,  114  b,  116  a ;  Litt.  s.  170  ;  Bract, 

a.  34.  fo.  31  a,  51  b,  437  b  ;  Glany.  iii. 

{k)  See  TntsUes,  Executors  and  2,  xiiL  32. 
Agency  Co,   v.   Sliort,    18    App.  (ifc)  See  ante^  p.  64. 

Cas.  793.  (I)  Formerly  twenty;  sUt  3  & 

(i)  Stats.  3  &  4  Will.  IV.  c.  27 ;  4  Will.  IV.  c.  27,  s.  2. 
37  k  38  Vict  c.  67.     As  to  the  (m)  Stat.  37  &  38  Vict.  c.  67, 8.1. 

limitation  of   the   old  real  and  See  Nepean  ▼.  Doe^  2  M.  &  W. 

mixed     actions,      which      were  894 ;    Warren  y.  Murray ,   1894, 

abolished  by  the  former  statute,  2  Q.  B.  648. 
and  the  acquisition  of  title  by  (n)  Steta.  8  &  4  Will.  IV.  c  27, 

long  continued  possession  under  s.  14;  37  &  38  Vict  c.  57,  s.  9. 

the  old  law,  see  notes  to  Nepean  See  Doe  d.  Curzon  v.  Edmonds,  6 

y.  Doe,  2  Smith  L.  C.  ;  3  Black.  M.&  W.  295 ;  Sanders  v.  Sanders, 

Comm.    189,     196 ;     Bac.    Abr.  19  Oh.  D.  378. 
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be  recovered  within  six  (o)  years  next  after  such  person 
ceased  to  be  under  such  disability  or  died,  notwith- 
standing that  the  time  otherwise  limited  for  action  may 
have  expired  (p) :  but  the  land  cannot  be  recovered, 
even  in  case  of  disability,  after  the  expiration  of  thirty 
years  {q)  from  the  time  when  the  right  first  accrued  (r). 
No  extension  of  time  is  allowed  for  any  disability, 
w^hich  did  not  commence  until  after  the  right  of  entry 
or  action  had  first  accrued  («),  or  for  the  disability  of 
any  person,  other  than  the  person  to  whom  the  right  of 
entry  or  action  first  accrued  (t).  The  right  to  recover  Estates  in 
land  in  respect  of  an  estate  in  remainder  or  reversion  J^^re^on.'  ^^ 
or  other  future  estate  is  deemed  to  have  first  accrued 
at  the  time  when  the  same  became  an  estate  in 
possession;  but  if  the  person  last  entitled  to  any 
particular  estate,  on  which  any  future  estate  was 
expectant,  was  not  in  possession  of  the  land  when  his 
interest  determined,  a  person  becoming  entitled  in 
possession  to  a  future  estate  can  only  recover  the  land 
within  twelve  years  after  the  right  of  entry  or  action 
first  accrued  to  such  particular  tenant  or  within  six 
years  after  such  future  estate  became  vested  in  posses- 
sion, whichever  period  shall  be  the  longer.  And  if 
the  right  of  the  particular  tenant  shall  have  been 
barred  by  the  statute,  no  one  can  recover  the  land 
in  respect  of  any  subsequent  estate  created  by  any 
instrument  executed  or  taking  effect  after  the  right 
of  entry  or  action  first  accrued   to  such  particular 

tenant  (u).    But  if  the  right  of  a  tenant  in  tail  to  After  an 

estate  taiU 

{o)  Formerly  ten ;  stat.  3  &  4  s.  6  ;  Hounsell  v.  Dunning^  1902, 

WilL  IV.  c.  27,  s.  16,  which  also  1  Oh.  612. 

indnded  absence  beyond  seas  in  («)  Oamei-  v.  Wingrove^  1905, 

the  list  of  disabilities.    This  was  2  Gh.  233. 

removed  therefrom  bv  stat.  87  k  (t)  Stat.  3  &  4  Will.  IV.  c.  27, 

38  Vict,  c  57,8.4.    '  s.  18. 

(p)  Stat  87  &  38  Vict.  c.  67,  (u)  Stat.  37  &  38  Vict,  c  67, 

s.  3 ;  Borr&wa  v.   Ellison,  L.  E.  s.  2 ;  Pedder  v.  Hunt,  18  Q.  B.  D. 

6  Ex.  128.  665  ;  Be  DeooiVa  Settled  Estates, 

(S)  Formerly  forty;  stat.  3  &  4  1896,  2  Ch.  662;   Walter  v.  Val- 

Will.  IV.  c  27,  8.  17.  deny  1902,  2  K.  B.  304. 

(r)  Stot.  37  &  38  Vict.  c.  57, 
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recover  any  land  shall  have  been  barred  by  the'statute, 
the  land  cannot  be  recovered  by  any  person  claiming 
under  any  estate,  interest  or  right,  \vhich  the  tenant  in 
tail  might  lawfully  have  barred  (v) ;  and  if  a  tenant  in 
tail  die  while  time  is  running  against  him  but  before 
his  right  is  barred,  no  person  claiming  under  any  such 
estate,  &c.,  as  aforesaid  shall  recover  the  land  but 
within  the  period  during  which  the  tenant  in  tail  might 
have  recovered  it  had  he  continued  to  live  (w) .  A  person 
entitled  to  an  estate  to  take  effect  after  or  in  defeasance 
of  an  estate  tail  will  also  be  barred  from  recovering 
the  land,  if  the  tenant  in  tail  execute  an  assurance 
insufficient  to  bar  the  remainders,  &c.,  expectant 
thereon  (x),  and  any  person  continue  in  possession  of 
the  land  by  virtue  of  such  assurance  for  twelve  (y)  years 
after  the  time  when  the  tenant  in  tail,  or  his  successor, 
might,  without  the  consent  of  any  other  person,  have 
Wrongful  executed  a  complete  disentailing  assurance  {z).  Where 
Meryed Vy  a*  land  is  in  possession  of  a  lessee  under  a  lease  in 
lease.  writing  reserving  the  yearly  rent  of  twenty  shillings 

or  more,  and  the  rent  is  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  the  land  in  re- 
version, the  right  of  the  person  rightfully  entitled  to 
the  land  in  reversion,  subject  to  the  lease,  to  enter 
upon  or  recover  the  land,  after  the  determination  of 
the  lease,  shall  be  deemed  to  have  first  accrued  at  the 
time  when  the  rent  was  first  so  received  by  the 
Astocquit-  wrongful  claimant  (a).  Persons  entitled  in  equity 
to  any  estate  in  land  must,  as  a  rule,  assert  their 
rights  within  the  same  period  as  if  they  had  been 
entitled  to^the  like  estate  at  law  (b).    But  when  any 

(t;)  I.e.t  by  a  disentailing  assiir-  (a)  Stats.   3  &  4  WiU.  c  27. 

ance ;   ante,  p.  98 ;   stat.  3  &  4  ss.  9,  84  ;   37  &  38  Vict.  c.  57, 

Will.  IV.  c.  27,  s.  21.  ss.  1,  9  :    Bee  Doe  d.  Angdl  t. 

{w)  Sect.  22 ;  Goodall  v.  Skei--  Angell,  9  Q.  B.  328,  365—359 ; 

ratt,  3  Drew.  216.  WilUaTfia  v.  Po«,  L.  R,  12  Bq. 

{x)  See  ante,  p.  103.  149. 

(y)  Formerly  twenty;  stat.  3  &  (h)  Stat.  3  &  4  Will.  IV.  c.  27, 

4  Will.  IV.  c.  27,  8.  23.  8.  24. 

(«)  Stet.  37  &  38  Vict.  c.  57,  s.  6. 
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land  shall  have  been  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  to  take  action  to  recover 
the  land  shall  be  deemed  to  have  first  accrued  at  and 
not  before  the  time  at  which  the  land  shall  have  been 
conveyed  to  a  purchaser  for  valuable  consideration,  and 
shall  then  be  deemed  to  have  accrued  only  as  against 
such  purchaser  and  any  person  claiming  through  him  (c) . 
And  the  Statute  of  Limitations  does  not  bar  the  claim 
of  a  cestui  que  trust  against  his  trustee  to  recover  any 
property  held  on  an  express  trust,  or  the  proceeds 
thereof  retained  by  the  trustee  or  previously  received 
by  him  and  converted  to  his  own  use,  or  for  any  fraud 
or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy  {d).  In  every  case  of  a  concealed  concealed 
fraud,  the  right  of  any  person  to  sue  in  equity  for  '™^**- 
the  recovery  of  any  land,  of  which  he  or  any  person 
through  whom  he  claims,  may  have  been  deprived 
by  such  fraud,  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  such  fraud  shall, 
or  with  reasonable  diligence  might,  have  been  first 
known  or  discovered :  but  this  shall  not  enable  any 
owner  of  lands  to  sue  in  equity  for  the  recovery 
thefeof,  or  for  setting  aside  any  conveyance  thereof 
on  account  of  fraud,  against  any  bond  fide  purchaser 
for  valuable  consideration,  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  he 
made  the  purchase  did  not  know  and  had  no  reason  to 
believe  that  any  such  fraud  had  been  committed  (c). 
And  nothing  in  the  Statute  of  Limitations  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of 

(c)  Stat.  8  &  4  Will.  IV.  c.  27,       1131  5^.,  lUh  ed. 

8.  25.     See  Lewjn  on  Trusts,  pp.  («)  Stat.  8  &  4  Will.  IV.  c.  27, 

699  aq.,  708,  709,  6th  ed.,  1074  a.  26;  SlurgisY.  Morat,  24  Beav. 

sq.y  1086,  1087, 11th  ed. ;  FaXHck  641,  3  De  G.  &  J.  1 ;  Chetham  v. 

V.  Simpson,  24  Q.  B.  D.  128.  Boare,  L.  R.  9  Eq.  671 ;  Vane  y. 

(d)  Stats.  36  &  37  Vict.  c.  66,  Vane,  L.  R.  8  Ch.  SSi ;  Laiorance 
8.  26,  sub-s,  2;  61  &  62  Vict.  y.  Ji'orreys,  15  A  pp.  Cas.  210; 
c.  69,  8.  8 ;  Lewin  on  Trusts,  730  Willis  v.  Ilowe,  1893,  2  Ch.  645; 
sfj.,  736  sq.y  6th  cd.,  1124  sq.,  see  Me  McCallum,  1901,1  Oh.  US. 
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Goarts  of  Equity  in  refusing  relief,  on  the  ground  of 
acquiescence  or  otherwise,  to  any  person  whose  right 
to  sue  may  not  be  barred  by  virtue  of  that  statute  (/). 
The  manner  in  which  the  rights  of  a  mortgagor  and 
mortgagee  of  land  are  affected  by  the  Statutes  of 
Limitation  has  been  already  noticed  (^).  The  right 
BentB.  to  rents,  whether  rents  service,  rents  seek  or  rents 

Tithes.  charge  (A),  and  also  the  right  to  tithes  when  in  the 

hands  of  laymen  (i),  is  subject  to  the  same  period 
AdvowBon.  of  limitation  as  the  right  to  land  (k).  The  time  for 
bringing  an  action  to  enforce  the  right  of  presentation 
to  a  benefice  is  limited  to  three  successive  incum- 
bencies, all  adverse  to  the  right  of  presentation 
claimed,  or  to  the  period  of  sixty  years,  if  the  three 
incumbencies  do  not  together  amount  to  that  time  (0  ; 
but  whatever  the  length  of  the  incumbencies,  no  such 
action  can  be  brought  after  the  expiration  of  100 
years  from  the  time  at  which  adverse  possession  of 
the  benefice  shall  have  been  obtained  (m).  And  in 
every  case  where  the  period  limited  by  the  Act  is 
determined,  the  right  and  title  of  the  person  who 
might  have  taken  proceedings  for  the  recovery  of  the 
land,  rent  or  advowson  in  question  within  the  period. 


(/)  Stat.  3&4Will.  1V.C.27, 
•.27. 

ig)  Ante,  p.  548. 

(h)  See  Grant  v,  EUis,  9  M.  k 
W.  113,  deciding  that  the  Statute 
of  Limitations  does  not  operate 
to  har  the  landlord's  rignt  to 
recover  rent  resei-ved  on  a  lease 
for  years :  De  Beauvair  v.  Otoen, 
5  Ex.  166;  Archbold  v.  Scully, 
9  H.  L.  C.  360,  376 ;  Payne  v. 
Esdaile,  13  App.  Cas.  613  ;  IrUk 
Land  Commission  v.  Grants  10 
App.  Cas.  14,  26,  27  ;  HowUt  v. 
Harrington,  1893,  2  Ch.  497,  604. 
607. 

(i)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  1 ;  see  Dean  of  Ely  v.  Bliss,  2 
De  G.  M.  k  G.  459,  deciding  that 
this  Act  applies  only  as  between 


rival  claimants  to  tithes,  and  not 
as  between  the  tithe-owner  and 
the  owner  of  the  land  snbject  to 
tithe.  As  to  the  time  required 
to  support  a  claim  of  modus 
decimandi,  or  exemption  from 
or  dischai^  of  tithes,  see  stot. 
2  &  3  Will.  IV.  c.  100.  amended 
by  4  &  5  Will.  IV.  c.  83  ;  Salkdd 
V.  Johnston,  1  Mac.  k  G.  242. 
The  circumstances  under  which 
lands  may  be  tithe  free  are  well 
explained  in  Burton's  Com- 
pendium, ch.  6,  sect.  4. 

(k)  See  the  enactments  cited 
above  with  regard  to  the  recovery 
of  land. 

(Z)  Stat.  3  &  4  Will.  IV.  c.  27,8. 80. 

(w)  Sect  33. 
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is  extinguished  (n).     Money  secured  by  any  mortgage,  Money 

judgment    or    lien,   or  otherwise   charged  upon  or  ^]^^°° 

payable  out  of  any  land  or  rent  at  law  or  in  equity, 

or  any  legacy,  can  only  be  recovered  within  twelve  (o) 

years  next  after  a  present  right  to  receive  the  same 

accrued  to  some  person  capable  of  giving  a  discharge 

therefor,  or  from  the  last  payment  of  principal  or 

interest  on  account  thereof,  or  the  last  written  and 

signed  acknowledgment  of  the  right  thereto  (p).    And 

no  proceedings  can  be  taken  to  recover  any  sum  of 

money  or  legacy  charged  upon  or  payable  out  of  any 

land  or  rent  at  law  or  in  equity,  and  secured  by  an 

express   trust,   or  to  recover  any  arrears  of  rent  or 

of  interest  in   respect  of  any   such   sum  of  money 

or  legacy,  or  any  damages  in  respect  of  such  arrears, 

•except  within  the  time,  within  which  the  same  would 

be  recoverable  if  there  were  not  any  such  trust  (g). 

The  Grown  is  not  bound  by  the  Statutes  of  Limitation 

of  1833  and  1874  (r) :  but  by  an  Act  of  George  III.  («)   Crowa  rights. 

the  rights  of  the  Grown  in  all  lands  and  hereditaments 

•are    barred    after    the  lapse  of  sixty  years.      The  Land 

acquisition  by  continued  possession  of  a  title  adverse  ^^^J^ 

to  or  in  derogation  of  that  of  the  registered  proprietor  Land 

of  registered  land  is  regulated  by  a  special  provision  ^^  ®' 

of  the  Land   Transfer   Act,    1897  {t),  which   will  be 

hereafter  stated  (u). 

The  title  to  purely  incorporeal  hereditaments,  whether  Prescription, 
appendant,  appurtenant  or  in  gross,  depends  upon  grant 

(91) Stat.3&4Will.IV.c. 27,8.34;  (E.  5,  7)  ;  Thotnas  v.  PHtchard, 

.ScoU  V.  NvBon,  8  Dm.  &  War.  388 ;  1903,  1  K.  B.  209,  212. 

Sands  to  Tfurmpsan,  22  Ch,D.  614.  (.9)  Stat.    9    Geo.    III.   c.    16, 

(o)  Formeriy  twenty ;  stat.  3  &  amended  by  24  k  25  Vict.  c.  62, 

4  Will.  IV.  c.  27,  s.  40.  and  extended    to    the    Duke    of 

{p)  Stat.  37  &  38  Vict.  c.  57,  Cornwall  by  23  k  24  Vict  c.  63. 

s.  8  ;  SuUon  v.  SiUton,  22  Ch.  D.  and  24  k  25  Vict.  c.  62,  &  2,  and 

511 ;  FearTundi  v.  Flint,  ib.  679 ;  extended  to  Ireland  by  39  k  40 

He  Oweii,  1894,  3  Ch.  220.  Vict.  c.  37. 

iq)  Stat  37  k  38  Vict  c.  57,  (0  Stat   60  k  61  Vict.  c.  66, 

a.  10.                                        .  8.  12. 

(r)  See  Bac.  Abr.   Prerogative  (w)  Post,  Part  VII. 
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Legal 
memory. 


The  Preacrip- 
tion  Act. 

Rights  of 
common,  &c. 


or  upon  prescription  from  immemorial  user,  by  which 
a  grant  is  implied.  The  time  of  legal  memory  was 
long  since  fixed  at  the  beginning  of  the  reign  of  King 
Bichard  I.,  by  analogy  to  the  time  which,  by  a  statute 
of  Edward  I.  (x),  was  fixed  for  the  limitation  of  the  old 
writ  of  right  (y).  And  in  the  absence  of  an  express 
grant,  a  man  might  prescribe  either  that  he  and  his 
ancestors  had  from  time  immemorial  exercised  a  certain 
right  in  gross  (^r),  or  that  he,  being  seised  in  fee  of 
certain  lands,  and  all  those  whose  estate  he  had,  had 
from  time  immemorial  exercised  asappendantorappnr- 
tenant  to  their  own  land  certain  rights,  such  as  rights 
of  common  or  way,  over  certain  other  lands  (a).  In  both 
of  these  cases,  proof  of  a  user  as  of  right,  for  twenty 
years  or  upwards,  was  formerly  considered  to  afford  a 
presumption  of  immemorial  enjoyment  (6).  But  this 
presumption  might  be  effectually  rebutted  by  proof  that 
the  enjoyment  had  in  fact  commenced  within  the  time 
of  legal  memory  (c)  ;  in  which  case  the  enjoyment  for 
centuries  would  go  for  nothing.  This  is  still  the  law 
with  regard  to  prescriptions  of  the  former  kind,  namely, 
prescriptions  of  immemorial  user  by  a  man  and  his 
ancestors  {d).  But  with  regard  to  prescriptions  of  the 
latter  kind,  where  the  owner  of  one  tenement,  sometimes 
called  the  dominant  tenement,  claims  to  exercise  some 
right  over  another  tenement,  called  the  servient  tene- 
ment, he  may  either  still  prove  his  rights  as  before  («),or 
he  may  have  recourse  to  an  Act  of  William  IV.  (/),  called 
the  Prescription  Act,  which  has  materially  shortened 
the  proof  required,  in  all  cases  where  a  recent  uninter- 
rupted user  as  of  right  can  be  shown.     By  this  Act  no 

the 


{x)  Stat,    of   Westminster 
First,  3  Edw.  I.  c.  39. 

{y)  Litt.  sect.  170 ;  2  Inst.  238  ; 
2  Black.  Comm.  31.  See  ante, 
p.  94. 

(2)  Welcome  v.  Upton,  6  M.  k 
W.  536  ;  ShuUleworth  v.  Le 
Fleming,  19  C.  B.  N.  S.  687. 

(a)  Gateward'a  case,  6  Rep.  59  b. 


(6)  Rex  V.  Joliffe,  2  B.  &  C.  54. 

(c)  See  Jenkins  v.  Harvey,  1 
C.  M.  &  R,  894,  895. 

(rf)  ShiUUeworth  v.  Le  Fleming, 
ubi  supra, 

(e)  Warrick  v.  QueeiCs  College^ 
Oxford,  L.  R.  6  Ch.  716,  728  ; 
Aynsleyy.  Glover,!,.  B.  lOCh.  288. 

(/)  Stat.  2  &  8  Will.  IV.  c,  71. 
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right  of  common  or  other  proj&t  or  benefit,  called  in  law- 
French  profit  a  prendre,  to  be  taken  and  enjoyed  from 
or  apon  land  (except  tithes,  rent,  and  services),  shall, 
if  actually  taken  and  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  thirty  years,  be 
defeated  by  showing  only  that  it  was  first  enjoyed  prior 
thereto ;  and  if  enjoyed  for  sixty  years,  the  right  is 
made  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing  (g).  For  rights  of  way  and  other  Rights  of 
easements,  watercourses  and  the  use  of  water,  the  terms  ^*^'  ^' 
are  twenty  and  forty  years  respectively,  instead  of  thirty 
and  sixty  years  Qi).  And  \^hen  the  access  and  use  of 
light  for  any  dwelling-house,  workshop,  or  other  building  Light. 
shall  have  been  actually  enjoyed  therewith  for  the  full 
period  of  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any 
local  usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing  (t).  The  periods  men- 
tioned are  periods  next  before  some  action  or  suit  in 
which  the  claim  is  brought  in  question  ;  and  no  act  is 
deemed  an  interruption  unless  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have  had 
notice  thereof  and  of  the  person  making  or  authorizing 
the  same  to  be  made  (/c).  The  time  during  which  any  Disabilities, 
person,  otherwise  capable  of  resisting  any  claim,  shall  ^^' 
be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall 
have  been  pending,  and  which  shall  have  been  diligently 

ig)  Sect.  1.  179 ;  Kine  v.  Jolly,  1906,  1  Ch. 

{h)  Sect.    2.     See   Gardner  v.  480 ;  Ambler  v.  Ourdtm,  1905,  1 

Hodgatm's,  Ac,    Co.,  1908,  A.  C.  K.     B.    417 ;  Higgins    v.    Beti^, 

229  ;  Kilgaur  v.  Gaddes,  1904,  1  1905,  2  Ch.  210. 
K.  B.  457.  (k)  Sect.  4  ;  Benniaon  v.  Cart- 

(i)  Sect.  3.     See  ColU  v.  Home  wrigJUy  5  B.  &  S.  1. 
<fc   Colonial  Stores,   1904,   A.   C. 
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prosecuted  until  abated  by  the  death  of  any  party  thereto, 
is  excluded  from  the  above  periods,  except  when  the 
claim  is  declared  absolute  and  indefeasible  (2) ;  provided 
that  in  the  case  of  ways  and  watercourses,  where  the 
servient  tenement  shall  be  held  for  term  of  life  or  years 
exceeding  three  years,  the  time  of  enjoyment  of  the  way 
or  watercourse  during  such  term  is  excluded  from  the 
computation  of  the  period  of  forty  years,  in  case  the 
claim  shall,  within  three  years  next  after  the  end  or 
sooner  determination  of  such  term,  be  resisted  by  any 
person  entitle^  to  any  reversion  expectant  on  the  deter- 
mination thereof  {m).  The  Crown  is  expressly  bound  by 
the  provisions  of  the  Prescription  Act  respecting /iro^^ 
a  prendre,  ways  and  water,  rights ;  but  is  not  bound  by 
those  respecting  light  (n).  The  rights  above  mentioned 
may  be  lost  by  abandonment,  of  which  non-user  for 
twenty  years  or  upwards  is  generally  sufficient  evidence, 
although  a  shorter  period  will  suffice  if  an  intent  to 
abandon  appear  (o). 

Although  the  possession  of  land  is  attended  with  the 
advantages  before  described  {p),  yet  mere  possession  is, 
of  course,  not  conclusive  evidence  of  a  title  good  against 
all  the  world.  Some  further  proof  or  guarantee  of  title 
is  required  on  a  transfer  of  real  property,  imless  the 
transferee  is  to  take,  without  compensation,  the  risk 
of  being  ejected  by  some  person  who  has  a  better  title. 
In  ancient  times,  as  we  have  seen,  conveyances  of  land 
were  principally  made  from  a  superior  to  an  inferior,  as 
from  the  great  baron  to  his  retainer,  or  from  a  father  to 
his  daughter  on  her  marriage  (q).  The  grantee  became 
the  tenant  of  the  grantor ;  and  if  any  consideration  were 

14  M.  &  W.  789  r  R  v.  CharUy, 
12  Q.  B.  516, 619  ;  JFard  v.  fFarxL, 
7  £x.  838 ;  CrossUy  v.  LighiowUr, 
L.  R.  8  Eq.  279,  2  Ch.  478; 
Williams  oq  Commons,  166. 


{I)  Sect.  7. 

(m)  Sect.  8.  See  Symons  v. 
Leaker,  15  Q.  B.  D.  629. 

(?0  Ferry  v.  Eantes,  1891,  1  Ch. 
658  ;  WheaUm,  v.  Maple,  1893, 
8  Ch.  48. 

(o)  See  Moore  v.  Rawson,  3 
B.  k  C.  832,  339  ;  HaU  v.  Oldroyd, 


(p)  Ante,  p.  563. 
Is)  See  ante,  p.  67. 
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given  for  the  grant,  it  more  frequently  asBumed  the  form 
of  services  or  annual  rent  than  the  immediate  payment 
of  a  large  sum  of  money  (r) .  Under  these  circumstances, 
it  may  readily  be  supposed  that,  if  the  grantor  were 
ready  to  warrant  the  grantee  quiet  possession,  the  title 
of  the  former  to  make  the  grant  would  not  be  very 
strictly  investigated ;  and  this  appears  to  have  been  the 
practice  in  ancient  times ;  every  charter  or  deed  of  feoff- 
ment usually  ending  with  a  clause  of  warranty,  by  which  Warranty, 
the  feoffor  agreed  that  he  and  his  heirs  would  warrant, 
acquit,  and  for  ever  defend  the  feoflfee  and  his  heirs 
against  all  persons  (s).  Even  if  this  warranty  were 
not  expressly  inserted,  still  it  would  seem  that  the  word 
givey  used  in  a  feoffment,  had  the  effect  of  an  implied  Warranty 
warranty ;  but  the  force  of  such  implied  warranty  was  ^^*^J^^ 
confined  to  the  feoffor  only,  exclusive  of  his  heirs,  when- 
ever a  feoffment  was  made  of  lands  to  be  holden  of  the 
chief  lord  of  the  fee  (t).  Under  an  express  warranty,  Bxpreas 
the  feoffor,  and  also  his  heirs,  were  bound,  not  only  to  '^*^rr»°*y- 
give  up  all  claim  to  the  lands  themselves,  but  also  to 
give  to  the  feoffee  or  his  heirs  other  lands  of  the  same 
value,  in  case  of  the  eviction  of  the  feoffee  or  his  heirs 
by  any  person  having  a  prior  title  {u) ;  and  this  warranty 
was  binding  on  the  heir  of  the  feoffor,  whether  he  derived 
any  lands  by  descent  from  the  feoffor  or  not  (x),  except 
only  in  the  case  of  the  warranty  commencing,  as  it  was 
said,  by  disseisin ;  that  is,  in  the  case  of  the  feoffor 
making  a  feoffment  with  warranty  of  lands  of  which  he, 
by  that  very  act  (y),  disseised  some  person  (2?),  in  which 
case  it  was  too  palpable  a  hardship  to  make  the  heir 
answerable  for  the  misdeed  of  his  ancestor.   But,  even 

(r)  Ante,  pp.  IC,  14,  46,  60,  68.  the  right  to  alien  as  against  his 

(/)  Bract,   fo.    17   a.      As    we  heir  ;  ante,  pp.  38,  67. 
have  seen,  the  obligation  of  war-  (t)  4  Edw.  I.  stat.  3,  c.  6  ;  2 

ranty   originally  formed   part  of  Inst.  275  ;  Co.  Litt.  384  a,  n.  (1). 
the  relation  between   feudal  lord  (u)  Co.  Litt.  365  a. 

and  tenant;  and  this  obligation,  {x)  Litt.  s.  712. 

in    the  days    of    subinfeudation,  (y)  Litt.    s.    704 ;     Co.    Litt. 

was    a    potent    factor    in    the  371  a. 
acquisition  by  a  tenant  in  fee  of  {z)  Litt.  ss.  697 — 700. 
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with  this  exception,  the  right  to  bind  the  heir  by  war- 
ranty was  found  to  confer  on  the  ancestor  too  great  a 
power ;  thus,  a  husband,  whilst  tenant  by  the  curtesy 
of  his  deceased  wife's  lands,  could,  by  making  a  feoff- 
ment of  such  lands  with  warranty,  deprive  his  son  of  the 
inheritance ;  for  the  eldest  son  of  the  marriage  would 
usually  be  heir  both  to  his  mother  and  to  his  father ; 
as  heir  to  his  mother  he  would  be  entitled  to  her  lands, 
but  as  heir  of  his  father  he  was  bound  by  his  warranty. 
This  particular  case  was  the  first  in  which  a  restraint 
was  applied  by  Parliament  to  the  effect  of  a  warranty,  it 
having  been  enacted  (a),  that  the  son  should  not,  in  such 
a  case,  be  barred  by  the  warranty  of  his  father,  unless 
any  heritage  descended  to  him  of  his  father's  side,  and 
then  he  was  to  be  barred  only  to  the  extent  of  the  value 
of  the  heritage  so  descended.  The  force  of  a  warranty 
was  afterwards  greatly  restrained  by  other  statutes, 
enacted  to  meet  other  cases  (b);  and  the  clause  of  war- 
ranty having  been  long  disused  in  modern  conveyancing, 
its  chief  force  and  effect  were  removed  by  clauses  of  two 
statutes  of  ISSS,  passed  at  the  recommendation  of  the 
Real  Property  Commissioners  (c). 


Proof  of  title 
required  in 
modern 
times. 


The  old  warranty  of  title  was  better  suited  to  the 
transactions  of  the  feudal  times,  in  which  it  originated, 
than  to  modern  dealings  with  land.  When  a  transfer 
of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land,  it 
is  obviously  desirable  to  require  proof  of  the  vendor's 
title  before  completing  the  sale,  as  well  as  a  guarantee 
of  compensation  in  case  of  his  title  afterwards  proving 
Vendor  bound  to  be  defective.  It  has  been  accordingly  established  in 
to  ab^w  a        modem  times  that,  on  every  sale  of  land,  the  vendor  is 

good  title.  '  "^ 


(a)  Stat.  6  Edw.  I.  c.  3. 

(6)  Stat.  De  donis,  18  Edw.  I. 
c.  1,  as  construed  by  the  judges  ; 
see  Co.  Litt.  873  b,  n.  (2)  ; 
Vaughau,  875  ;  state.  11  Hen.  Yll. 


c.  20 ;  4  &  5  Anne,  c.  8  (c  16  in 
RuShead),  s.  21. 

(c)  Stots.  8  &  4  Will.  IV.  c  27, 
8.  89  ;  8  &  4  Will.  IV.  c.  74, 
s.  14. 
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bound  to  show  a  good  title  thereto  (d).     The  proof  so 

required  is  furnished  by  his  giving  evidence  of  the 

exercise  of  acts  of  ownership,  particularly  of  the  power 

of  disposition,  by  himself  or  his  predecessors  over  the 

land  sold  for  a  certain  number  of  years  back,  and  by 

deducing  from  previous  dispositions  and  devolution  of 

the  land  a  right  in  himself  to  the  fee  simple  or  other 

estate  sold.    A  vendor  of  land  is  therefore  bound  to  Abstract  of 

furnish  at  his  own  expense  (e)  to  the  purchaser  an  ^^^^®* 

abstract  of  his  title  to  the  property  sold.  This  abstract 

must  contain  a  statement  of  the  material  parts  of  every 

deed,  will,  or  other  instrument,  by  which  any  disposition 

of  the  property  was  made  during  the  time  for  which 

title  has  to  be  shown ;  it  must  also  contain  a  statement 

of  every  birth,  death,  marriage,  bankruptcy,  or  other 

event  material  to  the  devolution  of  the  estate  contracted 

for  (/).     The  vendor  is  further  bound  to  verify  the  Verification 

abstract  by  producing  for  examination  by  the  pur-  ^^**»'™<5*^- 

chaser  or  his  solicitor  the  original  deeds  or  documents 

abstracted,  and  the  probates  or  office  copies  of  the  wills 

and  other  documents,  of  which  the  originals  cannot  be 

produced  ;  also  by  furnishing  proper  evidence  of  every 

fact  material  to  title  (g).    But  the  purchaser,  in  the 

absence  of   stipulation   to  the   contrary,  must   now 

bear  the  expense  of  producing  all  documents  of  title, 

which  are  not  in  the  vendor's  possession  (h),  and  of  pro-  . 

curing  all  other  evidence  of  title,  which  the  vendor  has 

not  in  his  possession  (i).   The  purchaser  also  bears  all 

the  expense  of  the  examination  of  the  title  deeds  by  his 

(rf)  Doe  d.  Gh-ay  v.  Sta?iion,  1  {g)  Sug.  V.  k  P.  406,  414  sq., 

M.  k  W.  696,  701  ;  Sug.  V.  &  P.  429-432,    447—450  ;    1     Wms. 

16,  14th  ed.  ;  Lysaghl  v,  Edioards,  V.  k  P.  95  sq, 

2    Ch.    D.    499,    507;    Ellis    v.  {h)  ^q  Re  WilUU  and  Argenli, 

Rogers,    29    Ch.    D.    661,    670,  5  Times  L.   R  476 ;    Be  StuaH, 

672.  Olivani    and    Seadon's   Contracts 

(0  Sug.  V.  k  P.  406  ;  Be  John-  1896,  2  Ch.  328. 

s<m  d  Tustin,  30  Ch.  D.  42.  (i)  Stat.    44  k  45  Vict.  c.  41, 

/)  See  Sug.  V.  k  P.  Ch.  XI.  s.  3,  sub-s.  6  ;  1  see  Wms.  V.  k  P. 

pp.   405  sq.  ;  1    Wms.  V.    k  P.  95,  96,  99,  100,  108. 
86  J^. 
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solicitor  {k).  It  is  now  a  term  of  contracts  for  the  sale 
of  land,  in  the  absence  of  stipulation  to  the  contrary, 
that  recitals,  statements,  and  descriptions  of  facts^ 
matters  and  parties  contained  in  deeds,  instruments. 
Acts  of  Parliament,  or  statutory  declarations,  twenty 
years  old  at  the  date  of  the  contract,  shall,  unless  and 
except  so  far  as  they  shall  be  proved  to  be  inaccurate, 
be  taken  to  be  sufficient  evidence  of  such  facts,  matters 
and  descriptions  (Z).  This  may,  of  course,  save  a  vendor 
from  the  necessity  of  furnishing  evidence,  which  he 
would  otherwise  be  obliged  to  give. 


Length  of 
time  for 
which  a 
vendor  must 
show  title. 


Freeholds 
and  copy- 
holds. 


Leaseholds 
for  years. 


The  vendor's  obligation  to  show  a  good  title  is  to 
show  a  good  title  according  to  the  contract,  i.e.,  such  a 
title  as  he  has  contracted  to  give  (m).  The  length  of 
time  for  which  title  shall  be  shown  is  very  frequently 
the  subject  of  express  agreement  between  buyers  and 
sellers  of  land  (n).  But  in  the  absence  of  stipulation  to 
the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  the  following  periods.  On  the  sale  of  a  free- 
hold (o)  or  copyhold  estate,  he  can  call  for  the  title  for 
the  last  forty  years  (p).  But  if  the  freehold  sold  should 
be  land,  formerly  of  copyhold  or  customary  tenure, 
which  has  been  enfranchised  (q),  he  will  not  have  the 
right  to  call  for  the  title  to  make  the  enfranchisement  (r) . 
On  the  sale  of  leaseholds  for  years,  he  can  require  an 
abstract  and  production  of  the  lease,  whatever  be  its 


(At)  See  Siig.  V.  k  P.  406,  429, 
480 ;  1  Wms.  V.  &  P.  101,  102. 

(Z)  Stat.  87  &  38  Vict.  c.  78, 
s.  2  ;  see  1  Wms.  V.  &  P.  109— 
112. 

{m)  Lmcrie  v.  LeeSt  7  App. 
Cas.  19. 

(n)  Any  stipulation  restricting 
the  period,  for  which  the  pur- 
chaser would  otherwise  be 
entitled  to  require  title  to  be 
shown,  must  be  fair  and  explicit 
and  must  not  contain  any  mis- 
representation as  to  facts  within 
the  knowledge  of  the  vendor,  or 
it  will  not  be   binding  on    the 


purchaser,  in  case  specific  per- 
formance of  the  contract  is 
sought :  He  Banider^  Broad  v. 
MuiUon,  12  Ch.  D.  131;  Jig 
Marsh  and  Earl  Orantfille,  24 
Ch.  D.  11. 

(o)  Whether  of  inheritance  or 
for  life  or  lives  ;  see  ante,  p.  63. 

(p)  Stet.  37  k  88  Vict,  c.  78, 
s.  1 ;  see  1  Wms.  V.  k  P.  76  a^., 
79—81. 

(q)  Ante,  p.  468. 

(r)  Stat  44  &  45  Yict. 
8.  3,  8ul>-8.  2 ;  see  1 
V.  k  P.  80,  81. 


c.  41, 
Wms. 
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date.  And  if  the  lease  be  not  more  than  forty  years 
old,  he  can  call  for  the  subsequent  title  under  the  lease 
to  the  date  of  the  contract ;  but  if  the  lease  be  more 
than  forty  years  old,  all  the  subsequent  titl^  he  can 
require  is  the  title  for  the  forty  years  next  before 
the  contract  (s).  And  he  will  not  in  either  case  be 
entitled  to  call  for  the  title  to  the  freehold,  or  to  any 
leasehold  reversion  (t).  Not  less  than  one  hundred  Advowson. 
years'  title  must  be  shown  to  an  advowson  (m).  Upon 
the  sale  of  tithes  or  other  property  held  under  a  grant 
from  the  Crown,  the  original  grant  must  be  shown, 
whatever  be  its  date ;  after  which,  it  appears,  the  title 
for  the  forty  years  next  before  the  contract  is  all  that 
can  be  required  (x).  And  upon  the  sale  of  a  reversionary 
interest,  its  creation  must  be  shown,  whatever  be  its 
antiquity  (2/).  Furthermore,  if  an  abstract  of  title  com- 
mence with  an  instrument  of  disposition,  it  must  be 
such  as  will  form  what  is  called  a  good  root  of  title ;  Good  root  of 
that  is  to  say,  it  must,  as  a  rule,  be  an  instrument  ^^^  ^  ^^^^  ' 
dealing  with  the  whole  estate,  legal  and  equitable,  in 
the  property  sold,  containing  a  description  by  which  the 
property  can  be  identified,  and  containing  nothing  to 
cast  any  doubt  on  the  title  of  the  disposing  parties.  If 
it  be  deficient  in  any  of  these  particulars,  the  purchaser 
may  require  furtherevidence  to  supply  the  deficiency  (-sr). 
For  example,  if  the  abstract  commence  with  a  will 
containing  a  general  devise  of  the  testator's  real  estate, 
under  which  the  property  sold  is  alleged  to  have  passed, 
the  purchaser  will  be  entitled  to  require  evidence  of  the 
testator's  seisin  (a).  But  a  conveyance  in  fee  on  a  sale 

(«)  Sug.    V.    &   P.   368,    370;  («)  Sng.  V.  &  P.  367  ;  Williams 

Frend  t.  Buckley,  h,  R.  6  Q.  B.  on  Real  Property,  449—451,  13th 

218 ;  Stat.  37  &  38  Vict   o.   78,  ed.  ;   see  1  Wins.  V.  &  P.  78,  82. 
8.  1  ;  Gosling  v.   JFool/,  1893,  1  (x)  Sug.  V.  &  P.  367  ;  1  Wms. 

Q.  B.  89  ;  see  1  Wms.  V.  &  P.  V.  &  P.  78,  82. 
77,  79—82.  (y)  1  Wms.   V.   &  P.   78,  82, 

(0  Stats.  37  &  38  Vict.  c.  78,  377. 
8.  2  ;  44  &  45  Vict.  c.  41,  s.  3,  (2)  See  1  Wms.  V.  &  P.  87  sq. 

sub-s.   1 ;  see  1  Wms.   V.   k  P.  (a)  See   Pai-r  v.    LovegrovCf    4 

80— -82.  Drew.  170. 

w.R.p.  87 
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or  by  way  of  mortgage  is  a  good  root  of  title.  It  is 
obvious  that,  in  consequence  of  the  rule  requiring  a 
good  root  of  title,  a  vendor  may  have  to  go  back  more 
than  forty  years,  if  he  wish  to  commence  his  abstract 
with  a  document,  which  shall  be  free  from  objection  (6). 

Sixty  yeara'  Before  the  year  1875,  the  rule  was  that  title  might 
rcqair^^^  ^  ^®  required  to  be  shown  for  sixty  years,  in  all  cases 
where  forty  years'  title  can  now  be  called  for  (c).  The 
origin  of  this  rule  is  sometimes  attributed  to  the  fact 
that  under  the  Statutes  of  Limitation  applicable  to  the 
old  real  and  mixed  actions  (d)  nothing  less  than  sixty 
years'  possession  would  bar  adverse  claims  to  the  land  (e). 
But  even  sixty  years'  possession  will  not  necessarily 
give  a  sure  title  to  land,  as  against  all  the  world ;  for 
if  the  land  had  been  limited  for  an  estate  tail  or  for  life, 
the  right  of  the  reversioner  or  remainderman  to  enter 
into  possession  would  not  accrue  till  after  the  deter- 
mination of  the  particular  estate  (/) ;  and  under  the 
present  (g)  as  well  as  the  old  (h)  Statutes  of  Limitation, 
circumstances  might  occur  to  render  possible  the 
recovery  of  land  by  a  reversioner  or  remainderman  more 
than  sixty  years  after  the  dispossession  of  the  tenant 
in  tail  or  for  life.  Another  reason  is  accordingly  given 
for  the  rule ;  namely,  that  the  term  of  sixty  years 
corresponds  with  the  ordinary  duration  of  human  life, 
and  inquiry  into  the  title  for  the  duration  of  an  ordinary 
lifetime  affords  some  safeguard  against  the  existence  of 
the  adverse  claims,  which  might  not  have  accrued  until 

(6)  A8  a  rule,   the    purchaser  (c)  Sag.  V.  &  P.  365  sq.,  407; 

now  has  no  right  to  inquire  into  Cooper  v.  Emery,  1  Ph.  388. 
or  require  evidence  of,  or  object  (d)  See  aiU€,  p.  564,  n.  (i). 

to  the  title  prior  to  the  time  fixed,  (0)  See  stat.  32  Hen.  VIII.  c. 

by  the  contract  or  by  law,  for  the  2  ;    3   Black.    Comm.    193—196 ; 

commencement  of  title :  but  to  this  Sag.  V.  &  P.  365. 
rule  there  are  several  important  (/)  AnUf  pp.  323,  333 — 336. 

exceptions  ;  see  stat.  44  &  45  Vict.  (^)  Aiite,  pp.  564 — 669. 

c.    41,   8.    8,    sub-s.    3  ;  1  Wms.  {h)  See  Sug.  V.  k  P.  609,  llth 

V.   &    P.     153   sq.;    Nottingham  ed.,  366,  14th  ed.  ;-l  Prest.  Alist. 

Patent  Brick  <k  Tile  Co.  v.  Buttery  20—22^  2nd  ed. 
16  Q.  B.  D.  778. 
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the  death  of  a  particular  tenant  (i).  The  period  of 
sixty  years  was  reduced  to  forty  by  the  Vendor  and 
Purchaser  Act,  1874  (fc),  on  no  other  ground,  apparently, 
than  that  in  practice  purchasers  were  generally  found 
willing  to  accept  a  forty  years'  title. 

It  is  not  necessary  for  a  vendor  of  land  to  show  that  Sale  of  land 
he  is  himself  absolutely  entitled  to  the  whole  estate  cumW^"' 
contracted  to  be  sold ;  a  good  title  will  have  been  shown 
if  it  appear  that  the  vendor  has  an  equitable  interest 
enabling  him  to  procure  the  conveyance  of  the  estate 
to  the  purchaser  (I).  If  any  other  persons,  besides  the 
vendor,  be  interested  in  the  land  sold,  the  abstract  of 
title  will  of  course  disclose  their  names  and  the  nature 
of  their  interests.  And  if  the  vendor  desire  to  complete 
the  sale  without  resorting  to  the  aid  of  the  Court,  the 
concurrence  of  all  these  parties  must  be  obtained  by 
him,  in  order  that  an  unincumbered  estate,  in  fee 
simple  or  otherwise  as  contracted  for,  may  be  conveyed 
to  the  purchaser.  Thus,  if  the  lands  be  in  mortgage, 
the  mortgagee  must  be  paid  off  out  of  the  purchase- 
money,  and  must  join  to  relinquish  his  security  and 
convey  the  legal  estate  (m).  If  the  widow  of  any  previous 
owner  is  entitled  to  dower  out  of  the  lands  (w),  she  must 
concur  in  the  conveyance  ;  if  the  lands  are  subject  to  a 
rent-charge  (o),  the  person  entitled  thereto  must  join  to 
release  the  lands  from  his  charge.  In  the  absence  of 
stipulation  to  the  contrary,  the  expense  of  the  concur- 
rence in  the  conveyance  to  the  purchaser  of  all  necessary 

(t)  See  Mr.    Brodie's  opinion,  restrictions    by    express    agree- 

1    Hayes's   Conveyancing,    564 ;  nient ;    see    Wms.    Conv.    Stat. 

1  Ph.  389.  29  sq. 

{k)  Stat.  37  &  88  Vict.  c.  78,  (Z)  See  8  Ves.  436 ;  Toumaend 

s.    1.     In    the    same  way    the  v.  Champemoum,  1  Y.  &  J.  449 ; 

further    restrictions    on    a   pur-  Sug.    V.  &  P.    217,    218,    349, 

chaser's    rights     made    by    the  423—425  ;    1    Wms.    V.    &    P. 

Conveyancing  Act  of  1881  (stat.  130  sq.  ;  lie  Bryant  and  Baming- 

44  k,  45  Vict.   c.   41,  s.  3 ;  antCy  ham's  CojUraci,  44  Ch.  D.  218. 

pp.  574 — 577)  appear  to  have  been  (m)  AntCf  p.  636. 

introduced     because     purchasers  {n)  Ante^  pp.  815  s^. 

commonly    submitted     to     like  .    (o)  Ante,  pp.  418  sq. 

37—2 
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parties,  other  than  the  vendor,  must  be  paid  by  the 
vendor  (p).  Under  the  Conveyancing  Act  of  1881  (5), 
upon  the  sale  of  land  subject  to  any  mortgage,  lien  or 
charge,  whether  of  a  capital  or  an  annual  sum,  the 
Court  has  power  to  allow  payment  into  Court  of  a  sum 
of  money  sufficient  to  provide  for  the  amount  charged 
on  the  land  and  future  costs,  and  thereupon  to  declare  the 
land  to  be  freed  from  the  charge,  and  to  make  any  order 
for  conveyance,  or  vesting  order,  proper  for  giving  effect 
to  the  sale.  This  enables  a  vendor  to  procure  land,  which 
is  subject  to  mortgages  or  charges,  to  be  conveyed  to 
the  purchaser  for  an  unincumbered  estate,  without  the 
concurrence  of  the  incumbrancers.  If  the  land  sold  be 
charged  with  succession  or  estate  duty  (r),  the  duty 
must  be  paid  before  completion  of  the  purchase. 

Proof  of  title  On  every  mortgage  of  land,  the  title  is  investigated 
on  mortgage.  ^^  ^y^Q  same  manner  as  upon  a  sale  (s) ;  for  to  acquire  a 
good  marketable  title  is  of  even  greater  importance  to 
a  mortgagee,  who  only  wants  security  for  his  money, 
than  to  a  purchaser,  who  may  buy  for  occupation.  A 
Good  market-  good  marketable  title  is  one,  which  will  enable  the  party 
a  e  tit  e.  acquiring  it  to  sell  the  property  without  the  necessity 
of  making  special  conditions  of  sale  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mortgagee's 
power  of  sale  affords  the  best  means  of  realizing  his 
security  (t) ;  and  he  cannot  safely  accept  a  title,  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most 
efficient  remedy.  Here  it  may  be  pointed  out  that  the 
relation  of  intended  mortgagor  and  mortgagee  is  very 
different  from  that  of  vendor  and  purchaser.  A  vendor 
and  purchaser  of  land  are  parties  to  a  contract,  which 
may  be  decreed  to  be  specifically  enforced,  at  the  instance 
of  either  of  them,  under  the  equitable  jurisdiction  of  the 

ip)  Sug.  V.  &  P.  657,  658,  561 ;  s.  5 ;  see  s.  2  (vii.). 

1  Davidson,   Prec.   Conv.    670—  (r)  ^wte,  pp.  286, 257— 260, 406. 

572,    612,     4th    ed. ;   1     Wms.  (s)  See  1  Wms.  V.  k  P.  432  jy. 

V.  k  P.  28,  38,  547—549,  645.  (0  AnU,  p.  644. 

(q)  Stat.  44  &  45  Vict.  c.  41, 
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Court  (ft).  Hence  their  respective  rights  are  strictly 
defined  from  the  moment  they  have  signed  the  contract 
for  sale  (v).  But  it  is  not  usual  for  mortgagees  to  bind 
themselves  by  contract  in  contemplation  of  making  a 
loan  on  real  security  {x) ;  and  even  if  they  were  to  do  so, 
the  Court  will  not  specifically  enforce  an  agreement  to 
lend  or  borrow  money  (y). 

Upon  a  contract  to  grant  a  lease  for  a  term  of  years,  proof  of  title 
the  rule  formerly  was  that  the  intended  lessor  might  be  ^^^^ease*  ^ 
called  upon  to  show  a  good  title,  the  grant  of  a  lease 
being  regarded  as  equivalent,  in  this  respect,  to  the  sale 
of  a  leasehold  interest  (z).  But  now,  in  the  absence  of 
stipulation  to  the  contrary,  the  intended  lessee  has  no 
right,  under  such  a  contract,  to  call  for  the  title  to  the 
freehold  (a).  Upon  a  contract  for  an  underlease,  how- 
ever, the  proposed  lessee  still  has  the  right  to  call  for 
an  abstract  and  production  of  the  lease,  under  which  his 
intending  lessor  holds,  and  of  the  subsequent  or  the  last 
forty  years*  title  thereunder,  in  the  same  manner  as  if 
he  had  contracted  to  buy  the  lease  (&)•  But  he  has  now 
no  right,  in  the  absence  of  stipulation  to  the  contrary, 
to  call  for  the  title  to  any  leasehold  reversion  expectant 
on  any  lease,  under  which  his  proposed  lessor  holds  (c). 
The  covenants  and  conditions,  which  can  be  required  to 
be  inserted  in  a  lease,  in  the  absence  of  special  stipula- 
tion, have  been  already  referred  to  (d). 

On  the  completion  of  any  sale  or  mortgage  of  land,  Title-deeds. 
the  purchaser  or  mortgagee  becomes  entitled  to  all  docu- 
ments of  title,  which  relate  exclusively  to  the  property 

(tt)  See  Wras.  V.  &  P.  i.  31,  (2)  Roper  v.  Coomhes,  6  B.  &  C. 

iu  987  sq.  ;  ante,  p.  162,  11.  (e).  534  ;  Sug.  V.  &  P.  3G7,  n.  (1) ; 

(r)  See  anU,  pp.  182,  186,  574.  Stratiks  v.  St.  John,  L.  R.  2  C.  P. 

(x)  Davidson  Prec.  Con  v.  Vol.  376. 
II.  Part  I.  p.  104,  n.  (a),  4th  ed.  (a)  Stat  37  &  38  Vict.  c.  78, 

{y)  Rogers  v.  Challis,  27  Beav.  s.2 ;  Joneay,  Watts,  43  Cli.  D.  574. 
175  ;    Sichel    v.    Mos€7Uhal,    30  (b)  Ante,  p.  576. 

Beav.  371  ;  South  African  Ter-  (c)  Stat.  44  &  45  Vict.  c.  41, 

ritories,  Ld,  v.  Wallington,  1898,  s.  13. 
X  C.  309.  (d)  AnU,  p.  497,  n.  {I). 
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Importance 
of  their 
posaeflsion. 


Registration. 


Poesession  of 
deeds  no  safe- 
guard against 
a  rent-aharge ; 

nor  against 
the  vendor 
being  tenant 
for  life  only. 


dealt  with  (e) ;  and  these  are  always  handed  over  to  him. 
The  possession  of  the  title-deeds  is  of  the  greatest 
importance ;  for  if  the  deeds  were  not  required  to  be 
delivered,  it  is  evident  that  property  might  be  sold  or 
mortgaged  over  and  over  again  to  different  persons, 
without  much  risk  of  discovery.  The  only  guarantee, 
for  instance,  which  a  purchaser  has  that  the  lands  he 
contracts  to  purchase  have  not  been  mortgaged,  is  that 
the  deeds  are  in  the  possession  of  the  vendor.  It  is 
true  that  in  the  counties  of  Middlesex  and  York,  regis- 
tries have  been  established,  a  search  in  which  will  lead 
to  the  detection  of  all  dealings  with  the  property  (/); 
but  these  registries,  though  existing  in  Scotland  and 
Ireland,  do  not  extend  to  the  remaining  counties  of 
England  or  to  Wales.  Generally  speaking,  therefore, 
the  possession  of  the  deeds  is  all  that  a  purchaser  has 
to  depend  on  :  in  most  cases,  this  protection,  coupled 
with  an  examination  of  the  title  they  disclose,  is  found 
to  be  sufficient :  but  there  are  certain  circumstances  in 
which  the  possession  of  the  deeds  can  afford  no  security. 
Thus  the  possession  of  the  deeds  is  no  safeguard  against 
an  annuity  or  rent-charge  payable  out  of  the  lands ;  for 
the  grantee  of  a  rent-charge  has  no  right  to  the  deeds  (g). 
So  the  possession  of  the  deeds,  showing  the  conveyance 
to  the  vendor  of  an  estate  in  fee  simple,  is  no  guarantee 
that  the  vendor  is  not  now  actually  seised  only  of  a  life 
estate ;  for,  since  he  acquired  the  property,  he  may,  very 

riage  settlement  was,  as  usual, 
prepared  by  the  solicitor  fur  the 
wife  ;  and  the  vendor's  solicitor, 
who  conducted  the  sale,  but  had 
never  seen  the  settlement,  waa 
not  aware  that  any  charge  had 
been  made  on  the  lands.  The 
vendor,  a  person  of  the  highest 
respectability,  was,  as  often 
happens,  ignorant  of  the  legal 
effect  of  the  settlement  he  had 
signed.  The  charge  was  for- 
tuuately  discovered  by  accident 
shortly  before  the  completion  of 
the  sale. 


(e)  Sug.  V.  &  P.  407,  433  ;  He 
Duihy  <k  Jesson'a  Contract^  1898, 
1  Ch.  419 ;  1  Wms.  V.  &  P. 
602  aq, 

if)  See  aiUe,  pp.  206,  657. 

{g)  The  late  author  once  met 
with  an  instance  in  which  lands 
were,  from  pure  inadvertence, 
sold  as  free  from  incumbrance, 
when  in  fact  they  were  subject 
to  a  I'ent-charge,  which  had  been 
granted  by  the  vendor  on  his 
marriage  to  secure  the  payment 
of  the  premiums  of  a  policy  of 
insurance  on  his  life.     The  mar- 
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possibly,  have  married ;  and  on  his  marriage  he  may 
have  settled  the  lands  on  himself  for  his  life,  with 
remainder  to  his  children.  Being  then  tenant  for 
life,  he  will,  like  every  other  tenant  for  life,  be  entitled 
to  the  custody  of  the  deeds  (h) ;  and  if  he  should  be 
fraudulent  enough  to  suppress  the  settlement,  he 
might  make  a  conveyance  from  himself,  as  though 
seised  in  fee,  deducing  a  good  title,  and  handing 
over  the  deeds;  but  the  purchaser,  having  actually 
acquired  by  his  purchase  nothing  more  than  the 
life  interest  of  the  vendor,  would  be  liable,  on  his 
decease,  to  be  turned  out  of  possession  by  his  chil- 
dren ;  for,  as  marriage  is  a  valuable  consideration,  a 
settlement  then  made  cannot  be  set  aside  by  a  subse- 
quent sale  made  by  the  settlor.  Against  such  a  fraud 
as  this  the  registration  of  deeds  seems  the  only  protec- 
tion. In  some  cases,  also,  persons  are  entitled  to  an 
interest,  which  they  would  like  to  sell,  but  are  prevented 
from  not  having  any  deeds  to  hand  over.     Thus,  if  lands  Difficulty  in 

be  settled  on  A.  for  his  life,  with  remainder  to  B.  in  fee,  !*it^L*l  *^ 

'  '   reversion,  for 

A.  during  his  life  will  be  entitled  to  the  deeds ;  and  B.  want  of 
will  find  great  diflBculty  in  disposing  of  his  reversion  at  no  preWous** 
an  adequate  price ;  because,  having  no  deeds  to  give  up,  sale  has  been 
he  has  no  means  of  satisfying  a  purchaser  that  the  rever- 
sion has  not  previously  been  sold  or  mortgaged  to  some 
other  person.  If,  therefore,  B.'s  necessities  should  oblige 
him  to  sell,  he  will  find  the  want  of  a  registry  for  deeds 
the  cause  of  a  considerable  deduction  in  the  price  he 
can  obtain.  It  may  here  be  remarked,  that  as  few  people  saie  of 
would  sell  a  reversion  unless  they  were  in  difficulties,  revei-sions. 
equity,  whenever  a  reversion  was  sold,  threw  upon  the 
purchaser  the  onus  of  showing  that  he  gave  the  fair 

(h)  Sug.   Vend.   &    Pur.    445,  Instates,    42    Ch.    D.    621  ;    £e 

n.    (1)  ;    Leathes   v.   Leathes,    6  Wythes,    1893,  2  Ch.  369 ;    see 

Ch.  D.  221.     Even  an  equitable  Ke  Nevcen,  1894,  2  Ch.  297  ;  Re 

tenant  for  life  has  been  declared  Richardson,  1900,  2  Cb.  778 ;  Re 

entitled  to  the  custody  of  the  Money  KyrWs  Settlement,  ib.  839. 
title-deeds ;  Re  Bumaby's  Settled 
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Kew  enact- 
ment. 


market  price  for  it  (i).  But  it  is  now  provided  that  no 
purchase,  made  bond  fide,  and  without  fraud  or  unfair 
dealing,  of  any  reversionary  interest  in  real  or  personal 
estate  shall  hereafter  be  opened  or  set  aside  merely  on 
the  ground  of  undervalue  {k). 


Mortgagor 
could  not  in- 
spect deeds 
in  possession 
of  mortgagee 
except  by 
consent. 

New  enact- 
ment 


Again,  if  lands  are  subject  to  any  mortgage  made 
before  the  year  1882,  there  maybe  a  difficulty  in  dealing 
with  them  on  account  of  the  absence  of  title-deeds-  For 
a  mortgagee  under  such  a  mortgage  who  has  possession 
of  the  title-deeds,  cannot  as  a  rule  be  compelled  to 
produce  them  for  inspection,  without  being  paid  off  (i). 
With  regard,  however,  to  mortgages  made  after  the  year 
1881,  it  is  enacted  by  a  section  of  the  Conveyancing  Act 
of  1881  (??i),  which  has  effect  notwithstanding  any  stipu- 
lation to  the  contrary,  that  a  mortgagor,  as  long  as  his 
right  to  redeem  subsists,  shall,  by  virtue  of  that  Act, 
be  entitled,  at  his  own  cost,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee. 


Title-deeds 
relating  to 
other  land. 


Acknowledg- 
ment of  right 
to  production 
of  documents. 


Where  the  documents  of  title  relate,  not  only  to  the 
land  sold,  but  also  to  other  property,  which  the  vendor 
retains,  he  is  entitled  to  retain  the  documents  (n). 
Where  the  title-deeds  cannot  be  delivered  over  to  a 
purchaser,  he  is  entitled  to  require  the  vendor  to  give 
or  procure  him  a  statutory  written  acknowledgment  of 


(t)  Lord  AldboTough  v.  Trye^  7 
CI.  k  Fin.  436  ;  Davits  v.  Cooper, 
6  My.  &  Cr.  270 ;  Sug.  V.  k  P. 
278  ;  Edward8  v.  Burt,  2  De  G. 
M.  k  G.  55. 

(A)  Stet.  81  Vict.  c.  4.  See 
Lord  Ayles/ord  v.  MorriSf  L.  R. 
8  Ch.  484;  Cliorke  v.  Baling- 
broke,  2  App.  Caa.  814  ;  Fry  v. 
Lane,  40  Ch.  D.  312. 

(I)  Chichester  v.  MarquU  of 
Donegall,  L.  R.  5  Ch.  497  ; 
Sug.   V.    k    P.   435,   446.     See 


1  Dart,  V.  k  P.  475,  6th  ed.  ; 
Davidson,  Prec.  Conv.  VoL    II,, 
Part  II.,  p.  251,  4th  ed. 
(m)  Stat.  44  k  45  Vict.  c.  41, 

8.16. 

(n)  Stat.  87  &  38  Vict.  c.  78, 
8.2;  see  1  Wms.  V.  k  P.  603. 
This  rule  does  not  apply  to 
the  case  of  a  mortgage,  an  to 
which  see  Davidson,  Prcc.  Coht. 
Vol.  II.  Part  II.  238  ay.,  258.* 
4th  ed. 
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his  right  to  their  production,  and  to  delivery  of  copies 
thereof  (o).  When  such  an  acknowledgment  is  given 
bj  a  person,  who  retains  possession  of  documents,  it 
has  the  effect  provided  in  the  9th  section  of  the 
Conveyancing  Act  of  1881  (p) ;  which  is,  shortly,  to 
impose  on  every  possessor  of  the  documents,  during  such 
time  only  as  they  remain  in  his  possession  or  control, 
an  obligation  to  produce  them  whenever  reasonably 
required  for  proving  or  supporting  the  title  of  any 
person  entitled  to  the  benefit  of  the  acknowledgment, 
and  to  deliver  to  him  true  copies  of  or  extracts  from 
them.  This  obligation  will  be  enforceable  by,  but  at 
the  expense  of,  the  person  to  whom  the  acknowledg- 
ment is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  otherwise  becoming  through 
or  under  him  interested  in  or  affected  by  the  terms  of 
any  of  the  documents.  The  statutory  acknowledgment 
does  not  confer  any  right  to  damages  for  loss  or 
destruction  of,  or  injury  to  the  documents  to  which 

it  relates  ((y).    But,  under  the  same  9th  section  of  Undertaking 

for  safe 
(o)  In  such  cases  the  purchaser  was  formerly  entitled  to  a  eovemuU   custody  of 
for  production  of  the  title-deeds ;  but  now  any  liability  to  give  such   documents. 
a  covenant  will  be  satisfied  by  the  statutory  acknowledgment.     The 
purchaser  was  also  entitled  to  require  attested  copies  to  be  furnished    Attested 
to  him,  at  the  vendor's  expense,  of  any  documents  of  which  he  was  copies, 
entitled  to  a  covenant  for  production,  except  instruments  on  record. 
But,  though  he  is  still  entitled  to  have  such  attested  copies,  the  rule 
now  is  that  he  must  bear  the  expense  of  them  himself.     The  statutory 
acknowledgment  must  also  be  4)repai'ed  at  the  purchaser's  expense, 
but  the  vendor  must  bear  the  expense  of  the  perusal  and  execution 
thereof  on  behalf  of  and  by  himself  and  all  necessary  parties  other 
than  the  purchaser.     A  purchaser  is  entitled  to  the  statutory  ac- 
kuowle^lgmjent  in  respect  of  all  such  documents,  not  delivered  to  him, 
as  are  necessary  to  make  a  good  title  according  to  the  contract ; 
except  documents  in  public  or  official  custody  and  other  documents 
(not  being  in  the  vendor's  possession  or  iiower),  of  which  the  purchaser 
can  obtain  good  evidence  himself,  as  deeds  of  bargain  and  sale  enrolled 
or  copies  of  court  roll.     See  Cooper  v.  Envery,  1  Ph.  388  ;  Sug.  V.  k  P. 
34,  446—450,  468  ;  stats.  87  &  38  Vict.  c.  78,  s.  2  ;  44  &  45  Victi 
ss.  3  (sub-s.  6),  9  (sub-s.  8) ;  1  Wms.  V.  k  P.  606  sq. 


.c.41, 


(p)  Stat  44  k  45  Vict  c.  41. 
See  Wms.  Conv.  Sut  94.  A 
statutoiy  acknowledgment,  un- 
less given  by  deed,   apjiears  to 


require    the    same  stamp  as  an 
agreement ;  see  ante^  p.  187,  n.  {c), 
(q)  Stat  44  k  45  Vict  c.  41, 
s.  9,  sub-s.  6. 
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the  Conveyancing  Act,  1881,  if  a  person  retaining 
possession  of  documents  gives  to  another  a  written 
undertaking  for  safe  custody  thereof,  that  will  impose 
on  every  possessor  of  the  documents,  so  long  as  he 
has  possession  or  control  of  them,  an  obligation  to 
keep  them  safe,  whole,  uncancelled  and  undefaced, 
unless  prevented  from  doing  so  by  fire  or  other 
inevitable  accident  (r) .  A  purchaser  entitled  to  require 
a  statutory  acknowledgment  for  production  of  documents 
would  appear  to  be  also  entitled,  as  a  rule,  to  require 
an  undertaking  for  their  safe  custody  («).  So  that 
a  vendor,  who  desires  to  limit  his  liability  to  that 
imposed  by  the  statutory  acknowledgment,  should  be 
careful  to  stipulate  expressly  that  he  will  give  no 
undertaking  for  the  safe  custody  of  any  documents 
retained.  Such  a  stipulation  is  usually  made  on  sales 
by  trustees.  An  acknowledgment  of  right  to  production 
of  title-deeds,  to  take  effect  under  the  statute,  must  be 
given  by  the  person  who  retains  possession  of  the  deeds; 
and  this  will  not  necessarily  be  the  vendor.  Thus  if 
part  of  an  estate  in  mortgage  be  sold  by  the  mortgagor 
with  the  concurrence  of  the  mortgagee,  the  latter  will 
be  the  person  who  retains  possession  of  the  title-deeds  (0- 
In  this  case  therefore  the  vendor,  to  satisfy  his  liability 
to  the  purchaser  (t/),  must,  if  he  can,  procure  the 
statutory  acknowledgment  to  be  given  by  the  mort- 
gagee {x).  But  it  will  be  no  objection  to  the  title,  that 
the  vendor  is  unable  to  procure  for  the  purchaser  a 

(r)  Stat.  44  &  45  Vict.  c.  41,  101,  102. 
8.  9,  8ub-8.  9.  (0  ^ee  ante,  p.  581. 

(«)  The  common  form  of  the  {u)  Ante,  p.  684. 

covenant  for  production  of  title-  (sc)  Under  the  practice  before 

deeds  in  use  before  1882  (anUt  p.  1882,  a  covenant  for  production 

585,  n.  (o),  included  a  covenant  of   the    title-deeds  should    have 

for  safe  custody.     And  the  statu-  been  entered  into  by  the  person 

tory  undertaking  will  now  satisfy  entitled    to    their    possession  in 

any  liability  to  give  a  covenant  respect  of  the  legal  estate  in  the 

for  safe  custody  of   documents.  land  ;  see  Sug.  V.  &  P.  453  and 

See  1  Davidson,  Prec.  Conv.  222,  n.  (1)  ;  1  Dart,  V.  &  P.  554,  556, 

4th  ed. ;  stat.  44  &  45  Vict.  c.  41,  5lh  ed. ;  1  Davidson,  Prec.  Conr. 

s.  9,  sub-s.  11 ;  Wms.  Conv.  Stat,  590,  591,  4tli  ed. 
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statutory  acknowledgment  from  the  person  in  possession 
of  the  title-deeds,  if  the  purchaser  will  have  an  equit- 
able right  to  their  production  independently  of  any 
acknowledgment  {y).  It  appears  that,  when  part  of  an 
estate  is  sold  and  the  vendor  retains  the  title-deeds,  the 
purchaser  will  have  an  equitable  right  to  their  pro- 
duction in  proof  of  his  title,  without  any  express 
agreement  therefor  {z). 

When  the  lands  sold  or  to  be  mortgaged  are  situated  Search  in 
in  either  of  the  counties  of  Middlesex  or  York,  search  ^^  Ywk^ 
is  made  in  the  registries  established  for  those  counties,  registries. 
to  discover  if  there  be  any  registered  assurance  affect- 
ing the  lands,  which  has  not  been  disclosed  by  the 
abstrsict  (a) ;  and  a  memorial  of  the  conveyance  is  of 
course  duly  registered  as  soon  as  possible  after  its 
execution.    As  to  lands  in  all  other  counties  also,  there 
are  certain  matters  affecting  the  title,  of  which  every 
purchaser  can  readily  obtain  information.    Thus,  if  any 
estate  tail  has  existed  in  the  lands,  the  purchaser  can 
always  learn  whether  or  not  it  has  been  barred ;  for  the 
records  of  all  fines  and  recoveries,  by  which  the  bar  was  Search  for 
formerly  effected  (6),  are  preserved  in  the  Public  Eecord  yerles^amJ 
Office  (c) ;  and  the  deeds,  which  have  been  substituted  disentailing 
for  those  assurances,  were  required  to  be  enrolled, 
formerly  in  the  Court  of  Chancery  (d),  and  since  the 
year  1879  in  the  Central  Office  of  the  Supreme  Court  {e). 

(y)  Stat.  87  &  38  Vict.  c.  78,  13th  Feb.  1892. 
s.  2  ;  see  Wms.  Con  v.  Stat.  12.  (ft)  A'iUe,  pp.  96—99. 

(z)  Fain  v.  Ayers,  2  S.  &  S.  (c)  Established  by  stat.  1  &  2 

533,    635  ;    Sag.   V.   k  P.    445,  Vict.  c.  92. 
n.  (1),  453,  n.  (1).  (d)  AnU,  pp.   98,    99.     As  to 

(a)  AjilCf   pp.    206,   557.     By  fines  and  recoveries  in  Wales  and 

Stat.  47  &  48  Vict.  c.  54,  ss.  20—  Cheshire,  see  stat.   5  k  6  Vict. 

23,    31,   provision    is    made    for  c.  32. 

official  search  in  the  Yorkshire  (e)  Stat.  42  k  43  Vict.  c.  78, 

registers,  and  the  issue  of  a  cer-  s.  5  ;  K.  S.  C.  1883,  Ord.  LXI. 

titicate  of  the  result  of  such  a  r.  9.     An  official  search  for  such 

search.     Like    provision    as    to  deeds  may  now  be  directed  to  be 

Middlesex  is  made  by  the  Rules  made,   and  a  certificate    of   tlie 

under  the  Land  Registry  (Middle-  result  obtained  ;  Ord.  LXI.  r.  23  ; 

sex  Deeds)  Act,    1891 ;    W.   N.  see  Wms.  Conv.  Stat.  273,  274. 
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Deeds 

acknowledged 
by  married 
women  before 
the  year  1883. 


Search  for 
writs  and 
orders  affect- 
ing land,  and 
lis  pendens. 


Search  for 
life  annuities. 


Search  for 

land 

charges. 


Search  in 
Court  Rolls. 


Conveyances  executed  by  married  women  onder  the 
provisions  of  the  Fines  and  Recoveries  Act  before  the 
year  1888  can  also  be  discovered  by  a  search  in  the 
index  of  the  certificates  of  the  acknowledgment  of  such 
deeds  (/) ,  which  i  s  now  kept  at  the  same  Central  Office  (g) . 
8o  we  have  seen  that  search  is  always  made  in  the 
register  of  writs  and  orders  affecting  land,  in  order  to 
discover  if  the  land  has  been  taken  in  execution  (h) ; 
also  for  registered  pending  actions,  by  which  the 
purchaser  or  mortgagee  would  be  bound  (t).  It  is 
also  usual  to  search  the  register  of  life  annuities  granted 
(otherwise  than  by  marriage  settlement  or  will)  after 
the  25th  of  April,  1855  (j).  But  we  have  seen  (k)  that 
since  the  commencement  of  the  Land  Charges  Act, 
1900,  it  is  no  longer  necessary  to  search  for  judgments. 
Crown  debts,  or  Crown  process  of  execution.  On  a 
sale  or  mortgage  of  agricultural  land,  it  is  desirable 
to  search  for  land  charges  affecting  the  same  and 
registered  under  the  Land  Charges  Act  of  1888  (I) ; 
and  also  for  land  improvement  charges  not  so  regis- 
tered (vi).    On  the  sale  or  mortgage  of  copyholds,  the 


(/)  See  ante,  p.  804  and  n.  (c) ; 
Wms.  Conv.  Stat.  281—285. 

(g)  An  official  search  for  such 
conveyances  may  be  directed  to 
be  made,  and  a  certificate  of  the 
result  obtained ;  see  stat.  45  k 
46  Vict  c.  89,  88.  2,  7  ;  R.  S.  C. 
1888,  Old.  LXl.  r.  28  ;  Wms. 
Conv.  Stat.  262,  268,  268,  270, 
278,  281—285,  477—479,  488, 
486,  490,  491. 

(h)  Ante,  pp.  267,  287. 

(i)  Ante,  p.  286. 

(j)  ^?i^',  p.419.  Life  annuities, 
which  may  have  been  charged 
on  the  land  for  money  or  money's 
worth  prior  to  the  10th  of 
August,  1854,  may  generally  be 
discovered  by  a  seai-ch  amongst 
the  memorials  of  such  annuities  ; 
see  ante,  n.  419,  n.  (ii).  The  lands 
charged,  iiowever,  are  not  neces* 
sarily  mentioned  in  the  memorial. 


This  search  must  now  be  made 
in  the  Central  Office  ;  but  at  the 
present  time  it  can  rarely  be 
necessary. 

{k)  Ante,  p.  287. 

[l]  See  ante,  p.  419. 

(m)  Ante,  p.  124  ;  as  to  these 
searches,  see  £Ip]unstone  and 
Clark  on  Searches,  109  sq.  ;  1 
Wms.  V.  k  P.  519—523.  By 
Stat.  56  &  56  Vict,  c.  57,  «.  13. 
pi-emises  within  an  urban  sani- 
tary district  may  bo  charged 
with  private  street  improvement 
expenses,  and  the  urban  authority 
is  to  keep  a  register  of  such 
charges.  And  these  provisions 
mav  apply  to  a  rural  aistrict,  if 
so  directed  by  the  Local  Govern- 
ment Board .  As  to  such  charges, 
see  Stock  v.  Meakin,  1900,  1  Ch. 
683. 
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Court  Bolls  are  always  searched  (n).     By  inspection  of 
the  Index  Map  at  the  office  of  Land  Begistry  it  may  be  Search  for 
ascertained  whether  the  title  to  any  particular  piece  of  J.f^tia^^^'* 
land  has  been  registered  under  the  Land  Transfer  Acts, 
1875  and  1897  (o) ;  and  this  search,  together  with  a 
search  in  the  list  of  pending  applications,  should  cer- 
tainly be  made  on  the  sale  or  mortgage  of  any  land 
asserted  not  to  have  been  registered  but  situate  in  a 
district  where  registration  is  compulsory  (p).    Lastly,  Search  for 
the  bankruptcy  of  any  vendor  or  mortgagor,  or  his  in-  orlnflolvency ; 
solvency  prior  to  the  Bankruptcy  Act,  1861  (q),  may  be 
discovered  by  a  search  in  the  records  of  the  Bankrupt 
or  Insolvent  Courts;  it  is  the  duty  of  the  purchaser's 
or  mortgagee's  solicitor  to  make  such  search,  if  he  has 
any  reason  to  believe  that  the  vendor  or  mortgagor  is  or 
has  been  in  embarrassed  circumstances  (r) ;  and  it  is  and  for  deeds. 
advisable  to  make  this  search  on  every  purchase  or  ment?°^^' 
mortgage  (5).     Similarly,  search  should  also  be  made 
for  any  deed  of  arrangement,  which  may  affect  the 
land(0.     Searches  are  usually  confined  to  the  period  Pi-acticeas 
which  has  elapsed  from  the  last  purchase  deed, — the      ^^^°  ^' 
search  presumed  to  have   been   made  on  behalf  of 
the  former  purchaser  being  generally  relied  on  as  a 
sufficient  guarantee  against  latent  incumbrances  prior 
to  that  time(i^). 


(n)  Mphinstoiie  and  Clark  on  Searches,    50,    148,    149 ;  see   1 

Searches,  161  ;  1  Dart,  V.  &  P.  Wms.  V.  k  P.  630.     As  we  have 

454,497,5thed. ;  523,5a6,6thed.  seen    {anU,   p.    287,    n.  {t)),  in 

(o)  Stats.  88  k  39  Vict.  c.  87 ;  the    case    of    matters,    whereof 

60  k  61  Vict.  c.  65  ;  Land  Trans-  entries  are  required  or  allowed 

fer  Rules,  1903,  Nos.  12,  14.  hy  statute    to    bo  made  in  the 

(p)  Ante,  pp.  207,  208.  Central  Office,  or  which  may  be 

(q)  Ante,  pp.  271,  272.  entered    in   the    registers   estab- 

(r)  Cooper  v.    Stephenson,    16  lished  by  the  Land  Charges  Act 

Jur.  424,  21  L.  J.  Q.  B.  292.  of  1888,  official  searches  may  be 

(«)  See    1    Wms.     Y.    k    P.  made,   and    a  certificate  of   the 

524 — 528.  result    obtained.      And     it     is 

(0  Ante,  p.  272  ;  see  1  Wms.  enacted  that  such   a    certificate 

V.  k  P.  624 — 628.  shall  be  conclusive  in  favour  of 

(tt)  Williams  on  Real  Property,  a  purchaser.     See  1  Wms.  V.  k  P. 

637,   Ist  ed.  ;    465,    13th    ed. ;  533—536. 
Elphinstone     and     Clark      on 
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Payment  of 
purchase  or 
mortgage 
money  on 
conveyance. 


Payment  to 
vendor's  or 
mortgagor's 
solicitor. 


Payment  to 
trustees. 


The  bulk  of  the  purchase  money  is  never  paid,  on  a 
sale  of  land  (v) ,  nor  is  mortgage  money  usually  advanced, 
until  the  title  has  been  investigated  in  the  manner 
described  (w),  and  the  necessary  searches  made.  But  if 
all  these  enquiries  have  been  satisfactorily  prosecuted, 
the  transaction  is  then  completed  by  conveyance  of 
the  land  on  the  one  hand,  and  payment  of  the  con- 
sideration money  on  the  other  (x).  As  a  rule,  a  person 
bound  to  pay  money  to  another  will  not  be  discharged 
from  his  liability  by  payment  to  the  other's  solicitor, 
unless  the  solicitor  be  expressly  authorized  to  receive 
the  money  (z).  But  by  the  Conveyancing  Actof  1881  (a), 
where  a  solicitor  produces  a  deed  having  in  the  body 
thereof  or  indorsed  thereon  a  receipt  for  consideration 
money  or  other  consideration,  the  deed  being  executed 
or  the  indorsed  receipt  being  signed  by  the  person 
entitled  to  give  a  receipt  for  that  consideration,  the  deed 
shall  be  sufficient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the  same  to  the 
solicitor,  without  the  solicitor  producing  any  other 
authority  in  that  behalf.  Formerly  it  was  a  rule  of  equity, 
that  any  person  paying  money  or  assigning  other  personal 
estate  to  a  trustee  thereof  was  bound  to  see  that  the  same 
was  duly  applied  pursuant  to  the  trust,  unless  exempted 
from  that  obligation  by  the  intention  of  the  author  of 
the  trusts ;  which  intention  might  be  either  expressly 


{v)  On  all  sales  by  auction  and 
many  private  sales,  a  deposit  of 
a  certain  percentage  of  the  pur- 
chase money  is  made,  on  entering 
into  the  contract,  as  a  guarantee 
for  its  due  performance ;  see 
Jfowe  V.  Smith,  27  Ch.  D.  89. 

{w)  Ante,  p.  674. 

(x)  See  1  Wms.  V.  &  P. 
505  itq. ,  648  sq, 

{z)  See  Wilkin&an  v.  Carvdlish, 
5  Ex.  91  ;  Viney  v.  Chaplin,  2 
De  G.  &  J.  468,  477,  481  ;  Bour- 
d'dlon  v.  Roche,  27  L.  J.  N.  S. 
Ch.    681;     WUhington   v.   Taie, 


L,    R.    4    Ch.    288;    Ex  parU 
Swinbanki,  11  Ch.  D.  525. 

(a)  Stat.  44  &  45  Vict,  c  41, 
s.  56 ;  see  King  v.  Smith,  1900, 
2  Ch.  425.  Stat.  56  k  57  Vict, 
c.  53,  8.  17,  replacing  51  &  52 
Vict.  c.  59,  s.  2  (which  altered 
the  law  as  laid  down  in  Be 
Bellamy  and  Metropolitan  Board 
of  Works,  24  Ch.  D.  387),  now 
enables  trustees  so  to  authorize 
their  solicitor  to  receive  money 
due  to  them  ;  see  Be  Netling  and 
Merlon' 8  contract,  1893,  3  Ch.  269. 
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Trustee's 
receipt  for 
money,  securi- 
ties and  other 
personal  pro- 
pertVf  now  a 
good  dis- 
charge. 


declared  or  implied  from  the  nature  of  the  trusts  (&). 
But  it  is  now  enacted  (c)  that  the  receipt  in  writing 
of  any  trustee  for  any  money,  securities  or  other 
personal  property  or  eflfects  payable,  transferable  or 
deliverable  to  him  under  any  trust  or  power  shall  be  a 
sufficient  discharge  for  the  same,  and  shall  effectually 
exonerate  the  person  paying,  transferring  or  delivering 
the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 


Not  only  is  proof  of  title  required  in  modern  dealings 
with  land  (rf),  but  a  guarantee  of  indemnity,  in  case  the 
title  should  afterwards  prove  defective,  is  also  taken. 
This  guarantee,  however,  does  not  follow  the  form  of 
the  old  warranty,  which  bound  the  warrantor  to  give 
lands  of  equal  value  in  default  of  maintaining  his  title  (e) ; 
but  it  is  contained  in  certain  covenants  for  title,  as  they  Covenants 
are  termed,  given  by  the  party  conveying  the  land ;  for 
breach  of  which  covenants  the  remedy  is  an  action  for 
damages  (/).  Unlike  the  simple  clause  of  warranty  in 
ancient  days,  modern  covenants  for  title  were  five  and 
are  now  four  in  number.  The  first  covenant  was,  that 
the  vendor  is  seised  in  fee  simple ;  the  next,  that  he  has 


for  title. 


(b)  See  Sug.  v.  &  P.  657  sq.  ; 
Lewin  on  Trusts,  394  sq. ,  6th  ed.  ; 
527  sq.f  11th  ed.  It  was  conse- 
quently the  practice  to  insert  in 
all  instruments  creating  a  trust 
a  clause,  called  the  receipt  clause, 
declaring  that  the  receipt  of  the 
trustees  should  dischars;e  any  per- 
son paying  money  to  them  from 
the  obligation  so  imposed.  This 
practice  was  discontinued  after 
the  passing  of  Lord  Cranworth*s 
Act ;  see  next  note ;  Davidson, 
Prec.  Conv.  Vol.  III.  Pt.  I. p.  226, 
Pt.  II.  p.  719,  n.,  3rded. 

(c)  Stat  56  k  57  Vict.  c.  53, 
s.  20,  replacing  44  k  45  Vict.  c.  41, 
s.  36,  and  applying  to  trusts 
created  either  before  or  after  the 
commencement  of  the  Act.  Also 
by  Stat.  22  k  23  Vict.  c.  35,  s.  26, 
the  receipt  of  a  trustee  for  any 


purchase  or  mortgage  money  pay- 
able to  him  is  a  good  discharge, 
unless  a  contrary  intention  be 
expressly  declared  by  the  instru- 
ment creating  the  trasts.  Lord 
C  ran  worth's  Act,  stat.  23  k  24 
Vict.  c.  145,  s.  29,  provided  that 
trustees'  receipts  should  be  good 
discharges  for  any  mx>ney  pay- 
able to  them  :  but  this  provision 
applied  only  in  the  case  of 
instruments  executed  after  the 
Act,  and  was  repealed  by  stat. 
44  k  45  Vict.  c.  41,  s.  71. 

(d)  AiUe,  p.  574. 

{e)  AnlCy  p.  573. 

(/)  Sug.  V.  k  P.  610  sq.  ; 
Jefikins  v.  Jon^s,  9  Q.  B.  D.  128  ; 
David  V.  Sabin,  1893,  1  Ch.  523 ; 
Page  v.  Midland  lly.  Co.,  1894,  1 
Ch.  11.  See  Wms.  V.  k  P.  i. 
375  sq.,  ii.  1029  sq. 
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good  right  to  convey  the  lands ;  the  third,  that  they 
shall  be  quietly  enjoyed ;  the  fourth,  that  they  are  free 
from  incumbrances;    and  the  last,  that  the  vendor 
and  his  heirs  will  make  any  further  assurance  for  the 
conveyance  of  the  premises  which  may  reasonably 
be    required.      But  during    the    second    quarter  of 
the  last  century,  the  first  covenant  went  out  of  use, 
the   second    being    evidently  quite    sufficient   with- 
out it.     Covenants  for  title  vary  in  comprehensive- 
CovenantB       ness,  according  to  the  circumstances  of  the  case.     A 
vendor!  ^  *    vendor  is  not  bound  to  give  absolute  covenants  for  the 
title  to  the  lands  he  sells  (g),  but  is  entitled  to  limit  his 
responsibility  to  the  acts  of  those  who  have  been  in 
possession  since  the  last  sale  of  the  estate  ;  so  that  if 
the  land  should  have  been  purchased  by  his  father,  and 
so  have  descended  to  the  vendor,  or  have  been  left  to 
him  by  his  father's  will,  the  covenants  will  extend  only 
to  the  acts  of  his  father  and  himself  (h)  :   but  if  the 
vendor  should  himself  have  purchased  the  lands,  he 
will  covenant  only  as  to  his  own  acts  (i),  and  the  pur- 
chaser must  ascertain  by  an  examination  of  the  previous 
title,  that  the  vendor  purchased  what  he  might  properly 
Covenants  for  re-sell.    A  mortgagor,  on  the  other  hand,  always  gives 
mortg^or.       absolute  covenants  for  title ;  for  those  who  lend  money 
are  accustomed  to  require  every  possible  security  for 
Covenants  by  its  repayment.    When  a  sale  is  made  by  trustees,  who 
trustees.  ^^^^  ^^  beneficial  interest  in  the  property  themselves, 

they  merely  covenant  that  they  have  respectively  done 
no  act  to  encumber  the  premises.  If  the  money  is  to 
be  paid  over  to  A.  or  B.  or  any  persons  in  fixed 
amounts,  the  persons  who  take  the  money  are  expected, 
in  the  absence  of  stipulation  to  the  contrary,  to 
covenant  for  the  title  (fc) ;  though  they  are  not  strictly 
bound  to  do  so. 

(g)  Church  V.  Brown,  15  Yes.  (i)  See     next      cliapter     and 

263,  10  R.  R.  74.  Appendix  (A). 

(A)  Sug.  v.  k  P.  674  ;  1  Wms.  {jh)  Sug.  V.  &  P.  574.     See  1 

V.  k  P.  675,  676,  685.  Wms.  V.  k  P.  580. 
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If  the  money  belongs  to  infants  or  other  persons 
who  cannot  covenant,  or  is  to  be  applied  in  payment 
of  debts  or  for  any  similar  purpose,  the  purchaser  must 
rely  for  the  security  of  the  title  solely  on  the  accuracy 
of  his  own  investigation  (I). 

On  a  conveyance  of  freeholds,  the  covenants  for  title 
are  always  included  in  the  deed  of  conveyance :  but  on 
the  sale  or  mortgage  of  copyhold  lands  these  covenants 
are  usually  contained  in  a  deed  of  covenant  to 
surrender,  by  which  the  surrender  itself  is  imme- 
diately preceded  (m),  the  whole  being  regarded  as  one 
transaction  (n).  It  is  no  longer  usual,  however,  to  insert 
in  such  deeds  express  covenants  for  title  at  length ;  the 
present  practice  is  by  the  use  of  the  proper  statutory 
expressions  to  incorporate  in  deeds  of  conveyance  the 
covenants  for  title  contained  in  the  Conveyancing  Act 
of  1881  {o).  By  virtue  of  this  Act  the  following  cove- 
nants are  implied,  upon  conveyances  {p)  made  after 
the  year  1881,  with  the  person  or  persons  to  whom 
the  conveyance  is  made  {q)  in  the  following  (amongst 
other  (r) )  cases : — 

(1)  In  a  convey  a  fice for  valuable  considercUion^  other  thafi  a  mortgage^ 

U)  Ibid.  n.  (m) ),  but  does  not  include  any 

(m)  Ante,    p.    551.      By    the  other  customary  assurance,  or  a 

Stamp  Act,   1891,  stat.  54  &   55  demise  by  way  of  lease  at  a  rent. 

Vict.  c.   39,  replacing  33   k   34  {q)  The  Act  annexes  the  bene- 

Yict.  c.  97,  such  a  deed  of  cove-  fit  of  the  covenants  so  implied  to 

nant  is  now  charged  with  a  duty  the  estate  of  the  implied  cove- 

of  lOs, ;    and  if  the  tid  valorem  nantee,  and  makes  them  enforce- 

duty  on  the  sale  or  mortgage  is  able  by  every  person,  in  whom 

less  than  that  sum,  tlien  a  duty  the  whole  or  part  of  that  estate 

of  enual  amount  only  is  {layable.  may  be  vested ;  sect.  7.  Kub-s.  6. 

(?i)  Riddell  v.  JRiddell,  7  Sim.  The  covenants  so  implied  may  be 

529.  varied  or  extended  by  deed  ;  sect. 

(o)  Stat.  44  &  45  Vict.  c.  41,  7,  sub-s.  7. 

8.  7  ;  see  also  sects.  59  (sub-s.  2),  (r)  The  other  cases  are  these  : — 

60  (sub-s.  2),  64  ;  1  Wms.  V.  &  P.  (1)    Where  in  a  conveyance  it  is 

681  aq.  expressed  Uiat  bi/  direction  of  a 

ip)  By  sect  7,  sub-s.   6,  con-  person  expresned  to  direct  as  bene- 

veyance  in  this  section  includes  Jicial  owner  another  person  eon- 

a   deed  conferring  the  right  to  veys^    the    same    covenants    are 

admittance  to  copyhold  or  cus-  implied  on  the  part  of  the  person 

tomary  land  (such  as  a  covenant  giving  the    direction    as    if   he 

to    surrender    the    same ;    ante,  conveyed  and  were  expressed  to 

W.K.P,  38 
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the  fonr  usual  covenant  for  title  (s)  hy  a  person  who  conreyt  and  u 
expressed  to  conrey  as  henejielal  owner,  limited  to  the  acts  of  the 
person  who  so  conveys,  and  of  any  one  through  whom  he  deriTes  title 
otherwise  than  by  purchase  for  value,  not  including  a  conveyance  in 
consideration  of  marriage  {t)  : 

(2)  In  a  conveyance  of  leaselwld  property  for  valuable  eonsidenUian, 
other  tfian  a  nwrtgage^  the  same  covenants  hy  a  perstm  who  conreys 
and  is  expressed  to  convey  as  henefieial  owner  as  are  implied  in 
case  {\){u);  and  a  further  covenant  (similarly  limited)  that  the 
lease  is  valid,  that  the  rent  has  been  paid,  and  that  the  covenants 
have  been  performed  (a?) : 

(3)  In  a  conreyance  hy  loay  of  motigagey  absolute  covenants  for 
title  hy  a  person  who  conveys  and  is  expre^ssed  to  convey  as  beneficial 
owner  (y)  : 

(4)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property,  the 
same  covenants  by  a  jferson  who  eonreys  and  is  exjrressed  to  convey  as 
beneficial  owner  as  are  implied  in  case  (3)  (z),  and,  in  addition,  an 
absolute  covenant  for  validity  of  the  lease  creating  the  term  for 
which  the  land  is  held,  and  for  indemnity  against  the  rent  and 
covenants  of  the  lease,  so  long  as  any  money  remains  on  the  securitj 
of  the  conveyance  (a) : 

(5)  In  a  conveyance  by  way  of  settlement,  a  covenant  for  further 
assurance  by  a  person  who  conveys  and  is  expressed  to  convey  at 
settlor  limited  to  himself,  and  every  person  deriving  title  under  him, 
subsequently  to  that  conveyance  {b) : 

(6)  In  any  conveyance,  a  covenant  against  incumbrances  by  ever}/ 
person  who  conveys  and  is  expressed  to  convey  as  trustee  or  vwrtgagee^ 
or  as  jjersonal  representative  of  a  deceased  person,  (tr  as  committee  of 
a  lunatic  so  ftmnd  by  inquisition,  or  under  an  order  of  the  Conri, 
which  covenant  is  to  be  deemed  to  extend  to  every  such  persf^n's  own 
acts  only  (c). 

By  these  means  suitable  covenants  for  title  may  be 
incorporated  in  a  deed  of  conveyance  of  freeholds  or 
leaseholds  upon  a  sale,  mortgage  or  settlement,  or 

convey     as     beneficial     owner ;  the  covenants   implied    on    the 

sect.  7,  sub-s.    2.     (2)   Where  a  part  of  the  wife  ;  sect.  7,  sub-s.  3. 

tcife  conveys  and  is  expressed  to  See  Wnis.  Conv.  Stat.  87 — 91. 

convey  as    beneficial   owner    and  {s)  Ante,  p.  591. 

the  husband  alio  conveys  and  is  {t)  Sect.  7,  sub-s.  1  (A). 

expressed  to  convey  as  beneficial  (u)  An    assif^nment   of   lease- 

oionjer,    besides    the    covenants  holds  is  included  in  case  (1)  ;  see 

implied    by    the    use    of    these  sect.  2. 

expressions  as  above,   there  are  (x)  Sect.  7,  sub-s.  1  (B). 

implied  the  same  covenants  as  (y)  Sect.  7,  sub-s.  1  (C). 

if   the  wife  conveyed   and   were  (2)  A  mortgage  of  leaseholds  is 

expressed  to  convey  by  direction  iucladed  in  case  (3)  ;  see  sect  2. 

of    the    husband    as     beneficial  (a)  Sect.  7,  sub-s.  1  (D). 

owner  and  also  covenants  by  t.lie  (b)  Sect.  7,  sub-s.  1  (E). 

husband  in  the  same  terms  as  (0)   Sect.  7,  sub-s.  1  (F). 
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in  a  deed  of  covenant  to  surrender  copyholds.  But 
to  accomplish  this  the  exact  expressions  employed  in 
the  Act  must  be  used  ;  otherwise  no  covenant  will  be 
implied  (d).  The  use  of  statutory  covenants  for  title 
will  be  illustrated  in  the  next  chapter. 

Formerly  some  words  used  in  conveyancing  in  them-  Words 
selves  implied  a  guarantee  of  good  title.    Thus  we  have  fm^ying  a 
seen  (e)  that  the  word  g^ive  implied  a  personal  warranty ;  guarantee  of 
and  the  word  grant  was  supposed  by  some  to  imply  a  ^.^^ 
warranty,  unless  followed  by  an  express  covenant,   ff,,ant. 
imposing  on  the  grantor  a  less  liability  (/).     At  com-  Exefuinge, 
mon  law  too,  an  exchange  and  a  partition   between  PaHUion, 
coparceners  implied  a  mutual  right  of  re-entry,  on  the 
eviction  of  either  of  the  parties  from  the  lands  exchanged 
or  partitioned  {g).    And,  by  the  former  Eegistry  Acts  ^m«^,  har^ 
for  Yorkshire,  the  words  grant,  bargain  and  sell,  in  a  fn  u^ain    * 
deed  of  bargain  and  sale  of  an  estate  in  fee  simple,  and  sale  of 
inroUed  in  the  Eegistry  Ofl&ce,  implied  covenants  for  Yorkshire. 
the  quiet  enjoyment  of  the  lands  against  the  bargainor, 
his  heirs  and  assigns,  and  all  claiming  under  him,  and 
also  for  further  assurance  thereof  by  the  same  parties, 
unless  restrained  by  express  words  (/i).  The  word  grant, 
by  virtue  of  some  other  Acts  of  Parliament,  also  implies 
covenants  for  the  title  (i).     But  the  Real  Property  Act,  Real  Property 
1845,  now  provides  that  an  exchange  or  a  partition  of 
any  tenements  or  hereditaments  made  by  deed  shall  not 
imply  any  condition  in  law ;  and  that  the  word  give 
or  the  word  grant  in  a  deed  shall  not  imply  any  covenant 
in  law  in  respect  of  any  tenements  or  hereditaments 
except  so  far  as  the  word  give  or  the  word  ^rani  may  by 
force  of  any  Act  of  Parliament  imply  a  covenant  {k), 

{d)  Sect.  7,  snb-s.  4.  (t)  As  in  conveyances    hy  com- 

{e)  AiUe,  p.  573.  pinies  under  the  Lands    Glauses 

(/)  See  Co.  Litt.  384  a,  n.  (1).  Consolidation  Act,   1845,  stat.  8 

Q)  Bwftard's     case,     4     Rep.  &  9  Vict.  c.  18,   s.  132  ;    and  in 

121  a.  conveyances  to  the  Governors  of 

(/i)  Stat.  6  Anne,  c.  62  (c.  35 in  Queen  Anne's  Bounty,  stat.  1  & 

Bufiliead),  ss.  30,  34  ;  8  Geo.  II.  2  Vict.  c.  20,  s.  22. 

e.  6,  3.  85.  (k)  Stat.  8  &  9  Vict.   c.    106, 

38—2 


Act,  1845. 
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The  mere  conveyance  of  a  freehold  estate,  therefore, 
Covenant  does  not  now  imply  any  covenant  for  title  (Z).  But  if  a 
leas^^  ^°  man  grant  a  lease  of  land  for  a  term  of  years,  using  the 
word  demise  or  equivalent  expressions,  there  will  be 
implied  on  his  part  a  covenant  for  quiet  enjoyment  of 
the  land  according  to  the  lease  so  long  as  the  lessor  or 
any  one  deriving  title  from  him  shall  have  any  estate 
in  the  land  (7/1).  So  that  if  the  lessor's  estate  should 
come  to  an  end  during  the  term,  without  any  act  or 
default  of  his  own,  as  by  the  death  of  a  tenant  for  life, 
the  lessee  would  be  without  remedy  upon  such  an  implied 
covenant  (n).  Though  if  the  lessor  had  no  estate  at  all 
in  the  land  comprised  in  the  lease,  which  took  effect 
merely  by  estoppel  (0),  the  lessee  might  then  sue  on  the 
implied  covenant  in  case  of  his  eviction  or  failure  to 
enter  (^).  If,  however,  the  lease  should  contain  an 
express  covenant  by  the  lessor  for  quiet  enjoyment, 
limited  to  his  own  acts  only,  such  express  covenant, 
showing  clearly  what  is  intended,  will  nullify  the  cove- 
nant, which  would  otherwise  be  implied  in  law  from  the 
word  demise  or  other  words  of  lease  (g).  As  has  been 
before  mentioned  (r),  a  covenant  so  limited  is  all  that  an 
intending  lessee  can  require  to  be  inserted  in  a  lease, 
without  special  stipulation.  This  covenant  must  still 
be  set  out  at  length,  as  no  covenants  for  title  are  implied 
by  the  Conveyancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used(«). 

s.  4,  ropealiug  7  &  8  Vict.  c.  76,  (n)  Adams  v.  CHbney,  6  Bing. 

8.  C.     The  writer  is  not  aware  of  65C  ;  Baynes  v.  Lloyd,  tiH  sup. 
any  Act  of  Pai-Iiament  by  force  (o)  Ante,  p.  495. 

of  which  the  word  give  implies  {p)  Holder  v.  Taylor,  Hob.  12; 

a  covenant.  Style  v.  Hearing ,  Cro.  Jac.  73. 

(l)  See  Co.  Litt.  384  a,  n.  (1) ;  {q)  Noke's  ease,  4   Rep.  80  b. 

1  Wms.  V.  &  P.  676,  677.  As  to  the  effect  of  such  a  covenaut, 

(m)  Spencer's  case,  5  Rep.  17  a ;  see  Clayton  v.  Leech,  41  Ch.  D. 

Shepp.  Touch.     160,   166,    178  ;  103,  107  ;  Kelly  v.  Mogers,  1892, 

Bac.  Abr.  Covenant  (B) ;   Mostyn  1  Q.   B.  910  ;  Cohen  v.   Tannar, 

V.  The  West  Mostyn  Coal  d  Iron  1900,   2    Q.    B.    609 ;    2    Wms. 

Co,,  1  C.  P.  D.  146  ;  see  Baynes  V.  &  P.  1036—1042. 
V.    Lloyd,    1895,    2   Q.    B.    610;  (r)  ^ti^,  p.  497,  n.  (/)• 

Jones  V.  Lavington,  1908,  1  K.  B.  {s)  Ante,  p.  593^  n.  {p). 

253. 
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PAET  VI. 

OF  THE  PRESENT  FORM  OF   A  CONVEYANCE. 


The  reader  is  now  in  a  position  to  understand  all  the 
clauses  usual  in  an  ordinary  deed  of  conveyance  upon 
sale.  Since  the  commencement  of  the  Conveyancing 
Act  of  1881(a),  the  usual  form  of  such  a  deed  has 
undergone  a  great  change,  several  clauses,  which  were 
previously  inserted  at  length,  being  now  omitted  in 
reliance  on  provisions  of  that  Act.  But  it  is  impossible 
to  understand  the  changes  in  practice,  which  the  Act  has 
caused,  without  some  acquaintance  with  the  kind  of  deed 
previously  in  use.  We  will  therefore  begin  by  considering 
the  form  of  the  conveyance  requisite  before  the  year 
1882  to  complete  a  simple  transaction  of  sale  of  a  piece 
of  land  by  a  vendor,  who  purchased  it  himself  (6),  and 
is  entitled  thereto  for  an  unincumbered  estate  in  fee 
simple.  For  convenience  of  examination  each  clause 
is  printed  in  a  separate  paragraph. 

THIS  INDENTURE  (<?)  made  the  3l8t  day  of  December,  1881  Date. 

Between  A.  B.  of  Cheapside  iu  the  city  of  London  esquire  of  the   Parties, 
one  part  and  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex  esquire 
of  the  other  part 

Whereas  the  said  A.  B.  has  agreed  with  the  said  C.  D.  for  the  sale   Recital, 
to  him  of  the  fee  simple  in  possession  fi-ee  from  incumbrances  of  the 
hereditaments  hereinafter  expressed  to  be  hereby  granted 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  said    Xestatum. 
agreement  and  in  consideration  (^d)  of  the  sum  of  one  thousand  pounds    ronsideration 
upon  the  execution  of  these  presents  paid  by  the  said  C.  D.  to  the  said 

(a)  Stat.  44  k  45  Vict.  c.  41,  (6)  AnU,  p.  692. 

which    commenced    immediately  (c)  AtUe^  p.  152. 

flfUr  the  31st  Dec,  1881.  {d)  Ante,  p.  203. 
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Receipt. 

Operative 
words. 

Parcels. 

General 
words. 


Estate  clause. 

Habendam. 

To  the  use 
of  the 
purchaser. 

In  fee  simple. 

Covenants 
for  title : 
1.  For  right 
to  convey. 


2.  For  quiet 
enjoyment. 


'6.  Free  from 
incum- 
brances. 


4.  For  further 
assurance. 


A.  B.  (the  receipt  of  which  sum  the  said  A.  B.  doth  hereby  ackno-x'- 
ledge)  the  said  A.  B.  doth  hereby  grant  (e)  unto  the  said  C.  D.  and 
his  heirs 

All  that  messuage  or  tenemenf  [insert  descriptvon  of  the  property} 

Together  with  all  buildings  fixtures  lights  commons  fences  ways 
waters  watercourses  easements  and  appurtenances  whatsoever  to  the 
said  hereditaments  or  any  of  them  appertaining  or  withi  the  same  or 
any  of  them  now  or  heretofore  enjoyed  or  reputed^  as  part  thereof  or 
appurtenant  thereto  (/") 

Aud  all  the  estate  right  title  interest  claim  and  demand  of 
the  said  A.  B.  in  to  and  upon  the  said  premises 

To  HAVE  AND  TO  HOLD  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  and  to  the  use  {g)  of  the  said  C.  D.  his 
heirs  and  assigns  for  ever  (h) 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  C.  D.  his  heirs  and 
assigns  (i) 

That  notwithstanding  anything  by  him  the  said  A.  B.  (A)  done 
omitted  or  knowingly  suffered  he  now  hath  power  to  grant  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 
the  said  C.  D.  his  heirs  and  assigns 

And  that  the  same  premises  shall  at  all  times  remain  and  be  u> 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed  and  the  rents  and  profits  thereof 
received  by  him  and  them  accordingly  without  any  interruption  or 
disturbance  by  the  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him 

And  that  (I)  free  and  dischaiged  from  or  otherwise  by  him  the 
said  A.  B.  his  heirs  executors  or  administrators  sufficiently  indemnified 
against  all  estates  incumbrances  claims  and  demands  created  occa- 
sioned or  made  by  him  or  any  person  claiming  through  or  in  trust 
for  him. 

And  Furtheb  that  he  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  through  or  in  trust  for  him  will 
at  all  times  at  the  cost  of  the  person  or  persons  requiring  the  same 
execute  and  do  every  such  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  all  or  any  of  the  said  premises  to  the  use  of  the  said 
C.  D.  his  heirs  and  assigns  as  by  him  or  them  shall  be  reasonably 
required. 

In  witness  whereof  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 


(e)  Ante,  pp.  201,  209. 

(f)  Ante,  p.  416. 
ig)  Ante,  p.  208. 

(h)  Ante,  pp.  146—147,  202. 
As  to  omitting  any  declaration 
to  bar  dower,  see  p.  319. 


(i)  Ante,  p.  691. 

(k)  A.  B.  covenants  against 
his  own  acts  only.    Ante,  p.  692. 

(Z)  The,  word  that  is  here  a 
pronoun. 


OF  THE  PRESENT  FORM  OF  A  CONVEYANCE.  599 

To  the  foot  of  the  deed  are  appended  the  seals  and  Two  witnesses 
signatures  of  the  parties  {m)  ;    and  on   the  back  is    ^^™  ®' 
indorsed  an  attestation  by  the  witnesses,  of  whom  it  is 
very  desirable  that  there  should  be  two,  though  the  deed 
would  not  be  void  even  without  any  (n).     And  before 
1882  it  was  the  practice  also  to  indorse  on  the  back  of 
the  deed  a  further  receipt  for  the  purchase-money  (o). 
On  the  face  of  the  deed  are  impressed  the  proper  stamps. 
stamps  (p) .    And  if  the  land  conveyed  should  be  situate 
in  Middlesex  or  Yorkshire,  a  memorandum  of  the  exact  indorsement 
time  of  registration  of  a  memorial  of  the  conveyance  (q)  dum^^"*^ 
is  indorsed  thereon,  with  the  proper  reference  to  the  registration. 

(m)  AiUe,  p.  154.  Atk.  478  ;  3  Atk.  112;  2  Sand. 

(71)  2  Black.  Comm.  307,  378.  Uses,  305,  n.  A.  (118,  n.,  6th  ed.); 

(o)  Tliis    practice    is  of   com-  3  Prest.  Abst.  15. 
paratirely  modem  date.     See  2 

{p)  Unstamped  or  insufficiently  stamped  instruments  shall  not, 
except  in  criminal  proceedings,  be  given  in  evidence  or  be  available 
for  any  purpose  whatever :  but  such  instruments  may,  as  a  rule,  be 
received  m  evidence  on  payment  of  the  proper  duty  and  the  appointed 
penalty  ;  see  stut.  54  k  55  Vict.  c.  39,  ss.  14,  15,  re])lacing  33  k  34 
Vict.  c.  97,  ss.  15—17,  and  17  &  18  Vict.  c.  125,  ss.  28,  29  ;  Me 
Coolgardie  Ooldfields,  Ld.,  1900,  1  Ch.  475.  Conveyances  on  sale 
are  now  subject  to  ad  valorem,  stamps  of  one-half  per  cent.,  or  five 
shillings  per  iifty  pounds  on  the  amount  or  value  of  the  consideration 
for  the  sale,  according  to  the  table  below. 

Where  the  amount  or  value  of  the  consideration  for  the  sale  does 


not  exceed  £5 



... 

£0    0 

6 

Exceeds 

£5  and  does  not  exceed 

£10 

0     1 

0 

10 

15 

0    1 

6 

15 

20 

0    2 

0 

20 

25 

0    2 

6 

.    ,, 

25 

50 

0    5 

0 

50 

75 

0     7 

6 

75 

100 

0  10 

0 

100 

125 

0  12 

6 

125 

150 

0  15 

0 

150 

175 

0  17 

6 

175 

200 

1     0 

0 

200 

225 

1     2 

6 

225 

250 

1     5 

0 

250 

275 

1     7 

6 

275 
300 

300 

1  10 

0 

For  every  £50,  and  also  for 

any 

fituitional 

part  of  £50, 

of  such  amount  or 

value 

... 

0    5 

0 

Sec  Stat.  54  k  65  Vict.  c.  39  (The  Stamp  Act,  1891),  ss.  1.  54—61, 
and  First  Schedule,  replacing  33  k  34  Vict.  c.  97  ;  63  Vict.  c.  7,  s.  10. 
(fl')  AnU^  p.  206. 
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book  and  page  of  the  register,  where  the  entry  is  to  be 
found. 


Formal  style 
of  legal 
instruments. 


Testatum. 


Habendum. 


From  the  specimen  before  him,  the  reader  will  be 
struck  with  the  stiff  and  formal  style  which  characterises 
legal  instruments;  but  the  formality  to  be  found  in 
every  properly  drawn  deed  has  the  advantage,  that  the 
reader  who  is  acquainted  with  the  usual  order  knows  at 
once  where  to  find  any  particular  portion  of  the  con- 
tents ;  and  in  mattersof  intricacy,  which  must  frequently 
occur,  this  facility  of  reference  is  of  incalculable  value. 
The  framework  of  every  deed  consists  but  of  one,  two 
or  three  simple  sentences,  according  to  the  number  of 
times  that  the  testatum^  or  witnessing  part, ''  Now  this 
Indenture  witnesseth,"  is  repeated.  This  testatum  is 
always  written  in  large  letters  ;  and,  although  there  is 
no  limit  to  its  repetition  (if  circumstances  should 
require  it),  yet  in  the  majority  of  cases,  it  occurs  but 
once  or  twice  at  most.  In  the  example  above  given, 
it  will  be  seen  that  the  sentence  on  which  the  deed 
is  framed  is  as  follows : — "  This  Indenture,  made  on 
**  such  a  day  between  such  parties,  witnesseth,  that  for 
''  so  much  money  A.  B.  doth  grant  certain  premises 
"  unto  and  to  the  use  of  CD.  and  his  heirs."  After 
the  names  of  the  parties  have  been  given,  an  interrup- 
tion occurs  for  the  purpose  of  introducing  the  recital ; 
and  when  the  whole  of  the  introductory  circumstances 
have  been  mentioned,  the  thread  is  resumed,  and  the 
deed  proceeds,  **  Now  this  Indenture  witnesseth."  The 
receipt  for  the  purchase-money  is  again  a  parenthesis  ; 
and  soon  after  comes  the  description  of  the  property, 
which  further  impedes  the  progress  of  the  sentence, 
till  it  is  taken  up  in  the  habendum^  **  To  have  and  to 
hold,"  from  which  it  uninterruptedly  proceeds  to  the 
end.  The  contents  of  deeds,  embracing  as  they  do  all 
manner  of  transactions  between  man  and  man,  must 
necessarily  be  infinitely  varied,  and  a  simple  conveyance 
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fiuch  as  that  we  have  given,  is  rare,  compared  with 

the  number  of  those  in  which  special  circumstances 

occur.    But  in  all  deeds,  as  nearly  as  possible,  the 

same  order  is  preserved.     The  names  of  all  the  parties  Parties. 

are  invariably  placed  at  the  beginning:  then  follow 

recitals  of  facts  relevant  to  the  matter  in  hand ;  then  Recitftis. 

n  preliminary  recital,  stating  shortly  what  is  to  be  done ; 

then  the  testatum,  containing  the  operative  words  of  the  Operative 

^eed,  or  the  words  which  aflfect  the  transaction,  of  which  ^'°^^- 

the  deed  is  the  witness  or  evidence ;  after  this,  if  the 

•deed  relate  to  property,  come  the  parcels  or  description  Parcels. 

ot  the  property,  either  at  large,  or  by  reference  to  some 

deed  already  recited ;  then  the  habendum  showing  the  Habendum. 

•estate  to  be  holden ;  then  the  uses  and  trusts,  if  any ;  Uses  and 

trusts 

-and,  lastly,  such  qualifying  provisoes  and  covenants,  as  covenants, 
may  be  required  by  the  special  circumstances  of  the 
-case.  Throughout  all  this,  not  a  single  stop  is  to  be  No  stops, 
found,  and  the  sentences  are  so  framed  as  to  be  inde- 
pendent of  their  aid ;  for  no  one  would  wish  the  title  to 
his  estates  to  depend  on  the  insertion  of  a  comma  or 
semicolon.  The  commencement  of  sentences,  and  now 
And  then  some  few  important  words,  which  serve  as 
landmarks,  are  rendered  conspicuous  by  capitals ;  by 
the  aid  of  these  the  practised  eye  at  once  collects  the 
sense ;  whilst,  at  the  same  time,  the  absence  of  stops 
renders  it  next  to  impossible  materially  to  alter  the 
Dieaning  of  a  deed  without  the  forgery  being  discovered. 

If  the  reader  will  turn  to  Appendix  (A),  he  will 
observe  that  the  frame  of  the  precedent  given  above  is 
ihe  same  as  that  of  the  old  release ;  although  in  the 
former  the  clauses  conveying  the  reversion,  &c.,  and 
ihe  title-deeds  are  omitted  as  unnecessary  (r),  as  well 
JOS  the  covenant  that  the  vendor  is  seised  in  fee  (s),  and 

(r)  Title-deeds  pass  ou  a  ecu-      pressly  raentioued ;    Hamiiglon 
ve^'ance  of  the    land,   to   which      v.  Price,  3  B.  &  Ad.  170. 
Alley   rtslate,   without    beiug  ex-  («)  AnU^  p.  691. 
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in  the  latter  the  conveyance  is  made  to  the  old  uses  to 
bar  dower  (t),  and  not  simply  to  the  purchaser  in  fee. 
But  though  the  chief  clauses  of  the  modern  deed  of 
grant  are  in  substance  the  same  as  those  of  the  earlier 
release,  it  will  be  observed  that  in  the  above  precedent 
no  attempt  is  made  to  rival  its  elaborate  superfluity  of 
expression.  The  extreme  luxuriance  of  language  by 
which  legal  instruments  were  distinguished  (u)  was  in  a 
great  measure  the  outcome  of  the  faulty  system  of 
remuneration  formerly  employed  for  conveyancing  work. 
The  labour  of  a  lawyer  is  very  different  from  that  of 
a  copyist  or  printer ;  it  consists  first  and  chiefly  in 
acquiring  a  minute  acquaintance  witli  the  principles  of 
the  law,  then  in  obtaining  a  knowledge  of  the  facts  of 
any  particular  case  which  maybe  brought  before  him, 
and  lastly,  in  practically  applying  to  such  case  the 
principles  he  has  previously  learnt.  But,  for  the  last 
and  least  of  these  items  alone  did  conveyancers  obtain 
any  direct  remuneration ;  for  deeds  were  paid  for  by 
the  length,  like  printing  or  copying,  without  any  regard 
to  the  principles  they  involved,  or  to  the  intricacy  or 
importance  of  the  facts  to  which  they  might  relate  (x)  ; 
and,  more  than  this,  the  rate  of  payment  was  fixed 
so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  first  to  ascertain  what  sort  of  instrument 
the  circumstances  might  require,  and  then  to  draw 
a  deed  containing  the  full  measure  of  ideas  of  which 

(0  Aniif  p.  880.  Previously  to  this  statute,  the  bill 

(tt)  The  exlravagaiit  verbosity  of  a  solicitor  relating  to  convey- 

of  conveyaucing  forms  appears  to  anciiig  was  not  taxable,    unless 

date  from  the  latter  part  of  the  part  of  the  bill  was  for  basiness 

sixteenth  century  ;  see  the  books  transacted  in  some  Court  of  law 

mentioned  in    Davidson's    Prec.  or    equity  ;    Beames    on    Costs, 

Conv.  Vol.  1.  pp.  7—12,  5th  ed.  176,   177,  2nd  ed.   (1840).     But 

(x)  By  Stat.  6  &  7  Vict.  c.  78,  altliongh  conveyaucing  bills  were 

s.  37,  the  charges  of  a  solicitor  not  strictly  taxable,    they  were 

for    business     relating    entirely  always  drawn  up  on   tlie   sam« 

to  conveyancing   were    reudei-ed  principle  of  payment  by  lenfrth, 

liable  to  taxation  or  reduction  to  which      pervaded      the       other 

the  establi£<hed  scale,  which  was  branches  of  the  law. 
then   regulated  only  by  leugth. 


forms. 
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words  are  capable  (y).  The  consequence  of  this  false 
economy  on  the  part  of  the  public  was  that  certam 
well-known  and  long-established  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
as  common  forms,  and,  by  the  aid  of  these,  ideas  were  Common 
diluted  to  the  proper  remunerating  strength  ;  not  that 
lawyers  actually  inserted  nonsense  simply  for  the  sake 
of  increasing  their  fees ;  but  words,  sometimes  unneces- 
sary in  any  case,  sometimes  only  in  the  particular  case 
in  which  they  were  engaged,  were  suffered  to  remain, 
sanctioned  by  the  authority  of  time  and  usage.  The 
proper  amount  of  verbiage  to  a  common  form  became 
well  established  and  understood ;  and  whilst  any  attempt 
to  exceed  it  was  looked  on  as  disgraceful,  for  a  long 
time  it  was  not  materially  diminished.  In  the  last  cen- 
tury, however,  the  art  of  conveyancing  did  not  escape 
the  influence  of  the  spirit  of  reform,  which  gave  rise  to 
the  real  property  legislation  of  1833  (z),  1845  (a),  and 
1859-60  (6) .  The  exuberant  verbiage  of  the  old  common 
forms  was  gradually  weeded  out ;  and  after  the  intro- 
duction of  the  conveyance  of  land  by  simple  grant  (c), 
there  was  an  increasing  tendency  on  the  part  of  con- 
veyancers to  eradicate  superfluous  words  from  their 
precedents.  The  old  system  of  remuneration  for 
conveyancing  work  remained  substantially  the  same 
until  1881  (d).     Since  that  year  the  remuneration  of  Solicitors' 

,.  .,         -  .  J      ii  J.      1.'  Remunera- 

solicitors  for  conveyancing  and  other  non-contentious  tion  Act, 
business  has  been  regulated  upon  new  principles  by  the  ^^^^'  J^?^ 

under. 

(y)  When    conveyancing    bills  {b)  AntCj  pp.  503,  504,  544. 

became  taxable,  the  payment  to  a  (c)  Ante^  p.  201. 

solicitor  for  drawing  a  deed  was  (rf)  By  stat.  33  k  34  Vict.  c.  28, 

fixed   at  one   shilling  for  every  ss.  4 — 15, 18,  the  remuneratioiiof 

seventy-two  words,  denominated  solicitors  was  firat  authorised  to 

a  folio ;  Richai*ds*s  Book  of  Costs  be  fixed  by  agreemeut  Ijetween 

(1844),  pp.    408 — 411;    and  the  themselves  and  their  clients,  and 

fees  of  counsel,  thoui^h   paid  in  the  officers  taxing  solicitors'  costs 

guineas,  averaged  about  the  same.  were  permitted  to  have  regard  to 

(2)  -4?i^,  pp.  98,  99,  221,803,  the  skill,  labour  and  responsibility 

318,  564.  involved. 

(a)  Ante,  ^ip.  201,  362,  527. 
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general  order  made  under  the  Solicitors'  Bemoneration 
Act,  1881  (e).  Under  the  influence  of  the  present 
system  of  remuneration  and  of  the  changes  in  practice 
caused  by  the  operation  of  the  Conveyancing  Act  of 
1881,  all  unnecessary  clauses  and  expressions  are  no^ 
generally  excluded  from  deeds.  It  must  not  be 
supposed,  however,  that  legal  instruments  are  now 
drawn  without  regard  to  precedent,  or  are  altogether 
destitute  of  lengthy  clauses.  When  parties  desire  to 
provide  exhaustively  for  several  possible  events,  as 
often  occurs  in  the  case  of  settlements  and  wills,  it  is 
rarely  possible  to  be  concise  without  the  risk  of  inaccu- 
racy. In  such  cases,  the  clauses  inserted  are  frequently 
based  upon  the  old  common  forms,  the  best  of  which, 
though  prolix,  were  marvellously  accurate.  And  in  all 
drafting  due  regard  should  always  be  had  to  the  estab- 
lished forms,  which  have  stood  the  test  of  long  usage, 


•Remunera- 
tion by 
commission  or 
percentage. 

Agreement 
as  to  remune- 
ration. 


(«)  Stat.  44  &  45  Vict.  c.  44, 
ss.  1 — 7.  By  this  order  the 
remuneration  of  solicitors  in 
respect  of  'business  connected 
with  sales,  purcliases  and  mort- 
gages completed  and  with  leases 
and  agreements  for  leases  (other 
than  mining  or  building  leases), 
and  conveyances  reserving  rent, 
or  agreements  for  the  same,  when 
the  transaction  shall  have  been 
completed,  is  to  be  that  prescribed 
in  Schedule  I.  to  the  order.  In 
respect  of  all  other  conveyancing 
and  non-contentious  business  the 
remuneration*  is  to  lie  regulated 
aceoi-diug  to  the  previous  system 
as  altered  by  Schedule  II. 
Schedule  I.  contains  scales  of 
charges  adjusted  upon  the  prin- 
ciple of  a  commission  or  per- 
centage upon  the  amount  of  the 
purchase  or  mortgage  money,  or 
the  rent  reserved.  Schedule  II. 
prescribes  such  fees  for  instruc- 
tions for  deeds,  wills,  and  other 
documents  as  may  be  fair  and 
reasonable,  raises  the  allowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  spe- 


cifies certain  other  charges.  The 
charges  specified  in  Schedule  II. 
may  be  increased  or  diminished 
in  extraordinary  cases  for  special 
itiasons.  In  all  eases  to  which  the 
scales  prescribed  in  Schedule  L 
apply,  a  solicitor  may,  before 
undertaking  any  business,  by 
writing  under  his  hand«  com- 
municated to  the  client,  elect 
that  his  remuneration  shaU  be 
according  to  the  previous  system 
as  altei*ed  by  Schedule  II. ;  but 
if  no  such  election  is  made,  his 
remuneration  will  be  according  to 
the  scale  prescribed  by  Schedule 
I.;  see  HesUr  v.  Hester,  34  Ch.  D. 
607.  Under  the  same  Act  of  1881 
(sect.  8),  it  is  competent  for  a 
solicitor  and  his  client  to  enter 
into  an  agreement,  which  must 
be  in  writing  signed  by  the  person 
to  be  bound  thereby,  or  by  his 
agent  in  that  behalf,  for  the 
remuneration  of  the  solicitor, 
to  such  amount  and  iu  such 
manner  as  they  may  think  fit. 
for  any  business  to  which  the 
Act  relates. 
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and  to  which  generations  of  conveyancers  have  con- 
tributed their  skill  and  learning. 

But  to  return  to  our  practical  illustration  of  the  Conveyance 
conveyancer's  craft ; — Let  us  now  suppose  that  a  simple  St^ligJ*^^ 
transaction  of  sale  of  land  exactly  similar  to  those,  to   December, 
which  the  deeds  given  above  and  in  Appendix  (A)  relate, 
is  to  be  completed  at  the  present  time.     In  drawing 
our  conveyance,  we  may  then  rely  on  the  following  pro- 
visions of  the  Conveyancing  Act  of  1881  (/*),  which 
apply  only  to  conveyances  made  after   the  31st  of 
December,  1881  (g): 


(Section  6,  sub-section  1.)    A  conveyance  of  land  shall  be  deemed    Conveyance 
to  include  and  shall  by  virtue  of  this  Act  operate  to  convey,  with  the    ot  land  passes- 
land,   all  buildings,  erections,  fixtures,  commons,   hedges,  ditches,    advantages  in 
fences,  ways,  waters,  watercourses,  liberties,  privileges,  easements,    easements 
rights,  and  advantages    whatsoever,    appertaining    or    reputed    to   enjoyed  with 
appertain  to  the  land  or  any  part  thereof,  or  at  the  time  of  con-    ^^e  land  at 
veyance  demised,  occupied  or  enjoyed  with,  or  reputed  or  known  as  ^ 

part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof  (h), 

(Section  6,  sub-section  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,  all  outhouses,  erections,  fixtures,  ceUars,  areas,  courts, 
courtyards,  cisterns,  sewers,  gutters,  drains,  w^ays,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  laud, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time'  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of,  or  appurtenant  to, 
the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof  (i). 

(Section  63,  sub-section  1.)    Every  conveyance  shall,  by  virtue  of    Conveyance 
this   Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest,    of  land  passes, 
claim  and  demand  which  the  conveying  parties  respectively  have  in,   ^llj^ne  estate 
*u  i.  J  J        .  ^     J  J        X     !_      ^^^  mterest 

to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be,    ^f  ^jj^  party 

or  which  they  respectively  have  power  to  convey  in,  to,  or  on  the    conveying. 
same  (k). 

Sections  6  and  63  apply  only  if  and  as  far  as  a  contrary  intention 

(/)  Stat.  44  &  45  Vict.  c.  41.  60—69,  73. 

(g)  Sects.  6  (sub-s.   6),  7  (sub-  (i)  See  Wms.  Con  v.  Stats.  70, 73. 

s.  8),  63  (sub-s.  3).  (k)  See     Wms.     Conv.    Stots. 

(h)  See    Wms.    Conv.     Stats.  242—244. 
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Covenants 
by  party 
conveying 
implied  in  a 
conveyance 
in  certain 
cases. 


Case  in  which 
are  implied 
covenants — 

for  right  to 
convey  ; 


for  quiet 
enjoyment ; 


free  from  in- 
cumbrances ; 


is  not  expressed  in  the  conveyance,  and  have  effect  subject  to  the 
terms  of  the  conveyance  and  to  the  provisions  therein  contained  (Z). 

(Section  7,  sub-section  1.)  In  a  conveyance  there  shall,  in  the 
several  casee  in  this  section  mentioned,  be  deemed  to  b3  included, 
and  there  shall  in  tfiose  sereral  ectses,  by  virtue  of  this  Act,  be 
implied,  a  covenant  to  the  effect  in  this  section  stated,  bj  the 
person  [or  by  each  person]  who  conveys,  as  far  as  regards  the 
subject-matter  or  share  of  subject-matter  expressed  to  he  conveyed 
by  him,  with  the  person,  if  one,  to  whom  the  conveyance  is  made, 
[or  with  the  persons  jointly,  if  more  than  one,  \o  whom  the  convey- 
ance is  made  as  joint  tenants,  or  with  each  of  the  persons,  if  more 
than  one,  to  whom  the  conveyance  is  made  as  tenants  in  common], 
that  is  to  say  : 

(A)  In  a  conveyance  for  vuluable  consideration,  other  than  a  mort- 
gage, the  following  covenant  by  a  person  who  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely)  (w) : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
[or  any  one  through  whom  he  derives  title,  otherwise  than  by 
purchase  for  value,]  made,  done,  executed  or  omitted,  or  knowingly 
suffered,  the  person  who  so  conveys,  has,  [with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,]  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed,  [subject  as, 
if  so  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  be 
conveyed  ; 

and  that,  notwithstanding  anything  as  aforesaid,  that  subject-matter 
shall  remain  to  and  be  quietly  entered  upon,  received,  and  held, 
occupied,  enjoyed,  and  taken  by  the  person  to  whom  the  conveyance 
is  expressed  to  be  made,  and  any  person  deriving  title  under  him, 
and  the  benefit  thereof  shall  be  received  and  taken  accordingly, 
without  any  lawful  interruption  or  disturbance  by  the  person  who 
so  conveys  or  any  person  [conveying  by  his  direction,  or]  rightfully 
claimiug  or  to  claim  by,  through,  under  or  in  trust  for  the  person 
who  so  conveys,  [or  any  person  conveying  by  his  direction,  or  by, 
through  or  under  any  one  not  being  a  person  claiming  in  respect  of 
an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 
made,  through  whom  the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value]  ; 

and  that,  freed  and  discharged  from,  or  otherwise  by  the  person 
who  so  conveys  sufficiently  indemnified  against,  all  such  estates, 
incumbrances,  claims  and  demands  [other  than  those  subject  to 
which  the  conveyance  is  expressly  made,]  as  either  before  or  after 
the  date  of  the  conveyance  have  been  or  shall  be  made,  occasioned 
or  suffered  by  that  person  [or  by. any  person  conveying  hj  his 
direction,]  or  by  any  pei-son  rightfully  claiming  by,  through,  under, 


(Z)  Sects, 
sub-s.  (2). 


6    (sub-s.     4),    63 


{m)  For  covenants  implied  in 
other  cases,  see  ante,  pp.  593,  594. 
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or  in  trust  for  the  person  who  so  conveys,  [or  by,  through  or  under 
any  person  conveying  by  his  direction,  or  by,  through  or  under  any 
one  through  whom  the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value]  ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con-   and  for 
veying  by  his  direction,]  and  every  other  person  having,  or  rightfully   further 
claiming  any  estate  or  interest  in  the  subject-matter  of  conveyance,   assurance, 
[other  than  an  estate  or  interest  subject  wliereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  [or  by,  through,  or  under   any  person  conveying  by 
his  direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  by 
value,]  will  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  [subject  as,  if  so  expressed,  and]  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably  required  : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  (n). 

In  considering  the  above  enactments,  regard  must  be 
had  to  the  following  provisions  of  the  interpretation 
clause  of  the  Act : 

Section  2  (ii.).  Land,  unless  a  contrary  intention  appears,  includes   Interpreta- 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or   tion  of  terms 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  share 
in  land : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  (</),  includes 
assignment,  appointment,  lease,  settlement  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property ;  and  convey,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance. 

The  reader  will  remember  that,  before  the  6th  section  Reason  for 
of  the  above  Act  came  into  operation,  it  was  unneces-  ^rdsf^^'^^^ 
sary  on  a  conveyance  of  land  expressly  to  grant  rights 

(?i)  See    Wms.    Conv.    Stats.  conveyance    we     are    about    to 

•74 — 82.     The     words     enclosed  consider. 

within  brackets  [      ]   are  those  (0)  See  sect.  7,  sub-s.  5,  anU, 

which  are  not  material    to  the  p.  593,  n.  {p). 
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legally  appurtenant  thereto,  although  the  practice  was 
to  include  such  rights  in  the  general  words  (p) ;  and 
that  the  only  real  use  of  general  words  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  connection  with  the  land  conveyed  as  a  matter  of 
fact,  without  being  rights  legally  appurtenant  thereto  iq) . 
For  example,  suppose  that  a  man  has  two  plots  of  land, 
plot  A.  and  plot  B.,  and  is  accustomed  to  use  for  the 
benefit  of  plot  A.  an  artificial  watercourse  carried  over 
plot  B.,  or  a  road  over  plot  B.  These  advantages  cannot 
be  rights  or  easements  appurtenant  to  plot  A.,  for  they 
are  exercised  over  plot  B. :  and  no  man  can  have  an 
easement  over  his  own  land.  But  if  plot  A.  were  to  be 
sold  alone  and  conveyed  to  a  purchaser  **  together  with 
all  watercourses,  ways  and  advantages  therewith  used 
and  enjoyed,"  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter  of  fact 
used  over  plot  B.  for  the  benefit  of  plot  A.,  although  the 
same  never  previously  existed  as  of  right  or  as  legal 
easements  (r).  After  removing  from  the  6th  section  of 
the  Conveyancing  Act  all  words,  which  add  nothing  to  the 
laws  (s),  we  find  this  fact  remaining,  that  by  virtue  of  the 
Act  a  conveyance  of  land  now  operates  to  convey  all 
advantages  enjoyed  with  the  land  at  the  time  of  convey- 
ance. Having  regard  to  this  fact  and  to  the  established 
effect  of  similar  expressions  in  the  case  of  the  old  general 
words,  it  is  considered  that  the  object  formerly  sought 
to  be  effected  by  the  insertion  of  general  words  in  a  con- 
veyance, will  now  be  attained  by  the  operation  of  the 
enactment  in  question (^).  It  will  be  observed  that  the 
above  section  only  operates  to  convey  advantages  en  j  oy ed 

(ji)  See  ante,  p.  416.  18  Ch.  D.  616 ;  see  Wms,  Conv. 

{q)  Ante,   p.  416;    see    Wms.  Stats.  65  ;  Williams  on  Commons^ 

Couv.    Stats.    65  ;  Williams    on  315—319,323. 

Commons,  168—170.  (*)  See  Wms.  Conv.  Stats.  61  sq. 

(r)   Waits  v.  Kelson,   L.  R.  6  {t)  See  Bro&inJUld  v.  WilUams. 

Ch.  106  ;  Kay\.   Oxley,  L.  R.  10  1897,  1  Ch.  602. 
Q.  B.  360  ;  Barkahire  v.  GriM, 
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with  the  land  conveyed  at  the  time  of  conveyance. 
Apparently  it  would  not  extend  to  grant,  as  rights, 
advantages  enjoyed  with  the  land  conveyed  at  some 
previous  time,  but  not  proved  to  have  been  so  enjoyed  at 
the  time  of  conveyance  (ti). 

The  estate  dame  (x)  was  a  relict  of  the  old  release.  Estate  clause, 
and  was  much  more  appropriate  to  the  conveyance  of 
land  by  lease  and  release  than  to  a  direct  grant  (j/). 
It  was  nevertheless  the  practice,  after  the  introduction 
of  conveyance  by  grant,  to  insert  an  estate  clause  in 
almost  every  instrument  of  alienation,  where  the  entire 
interest  of  the  conveying  parties  was  transferred,  on  the  Reason  for 
alleged  ground,  that  it  was  necessary  to  pass  any  out-  clause. 
standing  particular  estate  or  interest  which   might 
happen  to  be  vested  in  any  of  the  conveying  parties, 
distinct  from  the  estate  or  interest  which  such  party 
purported  to  convey.     It  was  admitted,  however,  that 
no  such  ground  did  exist,  and  that  the  clause  was  wholly 
unnecessary (5').     Indeed,  it  was  practically  without 
effect;  for  it  was  held  to  be  subservient  to  the  intention 
of  the  parties  as  gathered  from  the  terms  of  the  con- 
veyance (a).     The  enactment  of  the  68rd  section  of  the 
Conveyancing  Act  (6)  has  removed  every  semblance  of 
necessity  for  the  use  of  an  estate  clause,  which  has  at 
last  been  abandoned  in  practice.  As  the  application  of 
this  section  is  declared  to  be  subject  to  the  intention  of 
the  parties  as  expressed  in  the  conveyance  (c),  it  does 
not  appear  necessary  expressly  to  exclude  its  operation  in 
conveyances,  such  as  leases  (d),  under  which  the  whole 
estate  of  the  conveying  party  is  7iot  intended  to  pass. 

(u)  See  Wins.  Conv.  Stata.  68,  J.  113  ;  Neavie  v.  Moorsom^  L.  R. 

69.  8   Eq.    91  ;   Francis  v.    MiiUon, 

(x)  AnU,  p.  598.  L.  R.  2  C.  P.  543 ;  and  see  Price 

(y)  ArUe,  pp.  195—201.  v.  John,  1905,  1  Ch.  744. 

(z)  Davidson's      Prec.      Conv.  (6)  Ante,  p.  605. 

vol.  i.  p.  94,  4th  ed.  (c)  Stat.  44  &  45  Vict.  c.  41 

(a)  hunt  V.   Ramvanty    9   Ex.  s.  63,  sub-8.  2  ;  ante,  p.  605. 

635  ;  Rooper  v.  IJarrison,  2  K.  &  (rf)  See  sect.  2  (v.)  ;  ante,  p. 607 . 

w.R.p.  39 
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Statutory  We  now  come  to  consider  the  incorporation  into 

tor  title.  ^^^  conveyance  of  the  statutory  covenants  for  title. 

According  to  our  supposition,  A.  B.,  the  vendor,  pur- 
chased himself  the  land  he  is  about  to  convey.  He  will, 
therefore,  covenant  as  to  his  own  acts  only  (e) .  If  we  turn 
to  section  7,  sub-section  1  (A),  of  the  Conveyancing  Act, 
1881  (/) ,  which  is  set  out  above  (g),  we  may  extract  there- 
from covenants  for  title  suited  to  our  present  require- 
ments. As  this  enactment  is  contained  in  a  very  intricate 
sentence,  so  much  of  it  as  is  unnecessary  for  our  present 
purpose  has  been  enclosed  within  brackets.  The  words 
enclosed  within  brackets  do  not  apply  to  the  transaction 
we  are  now  considering  for  the  following  reasons : — 
Our  conveyance  is  to  be  made  by  one  person  only  to 
one  person  only,  and  not  to  joint  tenants  or  tenants  in 
common ;  A.  B.,  the  person  conveying,  purchased  the 
land  himself,  and,  therefore,  he  does  not  "derive  title 
through  any  one  otherwise  than  by  purchase  for  value; " 
there  is  no  one  concurring  in  the  conveyance  by  the 
direction  of  A.  B.;  and  the  conveyance  is  not  expressly 
made  subject  to  any  estate,  interest  or  incumbrance.  If 
the  above  enactment  be  read  straight  through,  leaving 
out  the  words  within  brackets,  its  provisions  will  be 
found  to  correspond  with  the  terms  of  the  covenants  for 
title  in  the  form  of  conveyance  given  above  (A).  The 
conditions  to  be  fulfilled  in  order  that  the  required 
covenants  may  be  "  deemed  to  be  included  "  in  our  con- 
veyance, and  implied  by  law  upon  the  execution  thereof, 
appear  to  be  (1)  that  the  conveyance  must  be  a  convey- 
ance for  valuable  consideration  other  than  a  mortgage  (t ) , 
and  (2)  that  the  person  intended  to  be  bound  by  the 
implied  covenants  must  convey  and  be  expressed  to 

{e)  Ante,  pp.  592,  598.  as   beneficial  owner  in  different 

( /)  Stat.  44  k  45  Vict.  c.  41.  conveyances  ;  f.^.,  in  a  mortgage 

\g)  Ante,  p.  606.  absolute  covenants  for  title   are 

\h)  Ante,  p.  698.  thereby    implied.    See    sect.    7, 

(i)  Different      covenants      are  sub-sect.  1  (A),  (B),  (C),   (D)  ; 

implied  by  the  use  of  the  words  ante,  pp.  590,  591. 


OF  THE   PRESENT  FORM  OF  A  CONVEYANCE.  611 

convey  as  beneficial  owner  (A;).  The  statutory  covenants 
for  title  are,  however,  expressed  in  language  so  com- 
plicated and  ungainly,  that  the  draftsman  may  well 
hesitate  to  adopt  them.  Indeed  beside  the  involved 
utterance  of  the  statute,  the  old  common  form  of  cove- 
nants for  title  ({)  appears  lucid  and  mellifluous,  and  the 
later  form  (m)  terse.  But  if  the  required  guarantee  is 
substantially  furnished  by  the  incorporation  of  the 
statutory  covenants,  as  appears  to  be  the  case,  the  con- 
venience of  reducing  the  length  of  the  deed  may  be 
allowed  to  prevail  over  the  objection  to  their  form.  We 
will  therefore  rely  upon  the  statute  for  the  covenants 
for  title,  taking  care  to  use  the  proper  statutory  words, 
without  which  the  necessary  covenants  by  the  vendor 
would  not  be  implied  (n).  Our  conveyance  will  then 
take  the  following  form,  the  nature  of  the  transaction 
being  indicated  in  the  Testatum  instedkd  of  by  recital: — 

THIS  INDENTURE  made  the  first  day  of  January  1882  jy^^ 

Between  A.  B.  of  Cheapside  in  the  City  of  London  Esquire  of  the  porties 
one  part  and  C.  D.  of  Lincoln's  Inn  in  the  County  of  Middlesex 
Esquire  of  the  other  part 

WITNESSETH  that  in  consideration  (o)  of  the  sum  of  one  thousand  Testatum, 

pounds  now  paid  by  the  said  C.  D.  to  the  said  A.  B,  for  the  purchase  Qonsidera- 

of  the  unincumbered  fee  simple  in  possession  of  the  hereditaments  tion. 

hereinafter  described  (the  receipt  of  which  sum  the  said  A.  B.  doth  ^i^ture  of 

hereby  acknowledge)  the  said  A.  B.  doth  hereby  grant  {p)  as  heiuficial  transaction. 

oumer  (q)  unto  the  said  C.  D.  Beceipt. 

All    that    messuage   or    tenement   [insert    description    of  the  Ooerative 

propeHy]  words. 

To  HAVE  AND  TO  HOLD  the  same  premises  unto  and  to  the  Parcels. 

USE  (r)  of  the  said  C.  D.  in  fee  simple  (*).  Habendum. 

In  witness,  ^c.  (t). 

It  is  no  longer  usual  to  indorse  a  receipt  for  the  Receipt, 
consideration  upon  a  deed ;  for  it  is  provided  by  the 

{h)  Sect.  7,  sub-sects.  1  (A),  4  ;  (o)  AnU,  p.  203. 

anUt  pp.  593,  594,  606.  {p)  Ante,  pp.  201,  209. 

(l)  See  Appendix  (A).  (q)  Ante,  pp.  594,  606. 

Un)  AnU,  p.  598.  <r)  Ante,  p.  204. 

(n)  Stat.  44  &  45  Vict.  c.  41,  (s)  AnU,  p.  202. 

8.  7,  sub-8.  4  ;  ante,  p.  595.  {t)  AnU,  p.  598. 
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Conveyancing  Act  of  1881(t^)  thatareceiptforconsidera- 
tion  money  or  securities  in  the  body  of  a  deed  executed 
after  the  year  1881  shall  be  a  sufficient  discharge,  and 
that  such  a  receipt,  or  an  indorsed  receipt,  shall,  in 
favour  of  a  subsequent  purchaser,  be  sufficient  evidence 
of  the  payment  or  giving  of  the  whole  amount  of  the 
consideration. 

The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (x) ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  the  parties  tea 
conveyance  maybe  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relying  on  the  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  {y).  The 
student,  when  he  proceeds  to  practise  drafting,  should 
never  forget  that  a  deed  is  not  an  end  in  itself,  but  is 
only  a  means  for  ascertaining  the  rights  and  obligations 
of  the  parties  thereto.  His  object  should  be  to  define 
those  rights  and  obligations  clearly  and  accurately, 
rather  than  briefly  or  even  concisely.  It  is  of  course 
unnecessary  that  he  should  express  what  is  clearly 
implied  by  law ;  but  not  the  least  important  part  of  his 
task  is  to  satisfy  himself  that  the  law  clearly  defines 
those  rights  and  obligations  for  which  he  omits  to 
provide. 

It  is  beyond  the  scope  of  the  present  work  to  enter 
upon  a  discussion  of  the  forms  now  generally  used  in 
conveyances  more  complicated  than  the  above.  But  as 
a  mortgage  of  lands  has  formed  the  subject  of  a  previous 
chapter  (^),  and  reference  has  been  frequently  made  to 
the  settlement  of   lands  on   members  of  a  family 

(u)  Stat.  44  k  45  Vict  c.  41,  circnmstanoe. 
ss.    54,    55  ;    see    Wms.    Cony.  (x)  ArUe,  p.  597. 

Stats.    227—230.     The    absence  (y)  Stat.  44  k  45  Vict.  c.  41. 

of     an     indorsed     receipt     was  (z)  Aide,  p.  530 

formerly  regarded  as  a  suspicious 


OF  THE  PRESENT  FORM  OF  A  CONVEYANCE.  613 

successively  for  life  and  in  tail  (a),  two  more  precedents 
are  appended  to  enable  the  student  to  see  how  these 
transactions  are  carried  out  in  practice.  The  notes 
and  the  references  given  therein  will  sufficiently 
explain  the  various  clauses  contained  in  the  deeds. 
The  outline  only  is  inserted  of  some  of  the  provisions 
of  the  settlement. 

1.  MOETOAOB  OF  FREEHOLD  LANDS  TO  TRUSTEES  (&). 

THIS  INDENTURE  made  the  ISthday  of  January  1901  Between  Date. 
A.  B.  of  [  insert  description]  hereinafter  referred  to  as  **the  mort-  Parties, 
gagor  '*  which  expression  shall  except  where  repugnant  to  the  context 
include  his  heirs  executors  administrators  and  assigns  (c)  of  the  one 
part  and  C.  D.  of  [hisert  description]  and  E.  F.  of  [insert  description] 
hereinafter  referred  to  as  '*  the  mortgagees  "  which  expression  shall 
except  where  repugnant  to  the  context  include  the  survivor  of  them 
and  the  heirs  executors  or  administrators  of  such  survivor  and  their 
or  his  assigns  (c)  of  the  other  part 

Whereas  the  mortgagor  is  seised  of  the  hereditaments  hereinafter   Hecital  of 
described  for  an  estate  in  fee  simple  free  from  incumbrances  {d)  mortgagor  s 

And  whereas  the  mortgagees  have  agreed  to  lend  to  the  mort-    ;Kecital  of 
gagor  the  sum  of  4,000Z.  upon  having  the  repayment  thereof  with   agreement 
interest  at  the  rate  hereinafter  mentioned  secured  in  manner  herein-   ^ot  loan, 
after  appearing 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  said   First  testa- 
agreement  and  in  consideration  (e)  of  the  sum  of  4,000Z.  upon  the       '^  * 
^  ^ '  It—  covenant  to 

(a)  Ante,  pp.    100,    112,   117,  not  precisely  aveiring  the  mort-   E»^f!?^***^ 

361,  882—386, 400,  401,  420.  gagor's  legal  seisin  have  the  same  ™^"®J- 

(6)  A7ite,  p.  663.  effect  ;    for    instance,    a   recital 

(c)  Interpretation  clauses  of  that  he  was  seised  of  or  otherwise 
this  kind  save  much  subsequent  well  entitled  to  the  lands,  for  he 
repetition.  might  well  be  entitled  in  equity 

(d)  If  it  should  happen  that  but  not  at  law.  And  no  such 
the  mortgagor  has  not  at  the  estoppel  would  arise  from  the  fact 
time  of  this  deed  the  legal  estate  that  the  mortgagor  enters  into 
in  the  lands  mortgagea  (as  if  covenants  for  title.  See  BeiisUy 
they  were  already  in  mortgage),  v.  Burdon,  2  S.  &  S.  619,  8  L.  J. 
but  should  afterwards  obtain  it,  Ch.  86 ;  BigJU  d.  Jefferys  v. 
the  above  precise  recital  of  his  Biicknell,  2  B.  &  Ad.  278  ;  Doe 
seisin  would  take  eflfect  by  d.  Gais/ord  v.  Stone,  3  C.  B.  176  ; 
estoppel  to  pass  the  same  legal  Jfeath  v.  Crealock,  L.  R.  10  Cli. 
estate,  without  any  further  con-  22 ;  Geiiercd  Fitmnce,  ike.,  Co.  v. 
veyance,  to  the  gi-antees.  But  Liberator,  dh?.,  Society,  10  Ch. 
the  grant  alone,  without  such  D.  16 ;  Ontvard,  <£rc.,  Society  v. 
recital,  would  not  have  this  Smithson,  1893,  1  Ch.  1 ;  Wnis. 
effect,  being  an  innocent  con-  Y.  k  P.  i.  660,  666,  ii.  1066. 
veyance  ;  aiUe,  p.  209  ;  cf.  p.  496.  («)  Ante,  p.  203. 

Kor  would  an  ambiguous  i*ecital 
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Receipt. 


Covenant  to 
pay  interest 
after  default. 


2nd  testatum : 
grant  of  land. 
Operatiye 
words. 

Parcels. 
Habendum. 


Proviso  for 
redemption. 


Covenant  to 
insura  against 
fire. 


Provision  as 
to  insurance 
by  mort- 


execution  of  these  presents  paid  to  the  mortgagor  by  the  mortgagees 
out  of  and  as  money  belonging  to  them  on  a  joint  account  (/)  (the 
receipt  of  which  sum  the  mortgagor  doth  hereby  acknowledge)  (^) 
the  mortgagor  doth  hereby  covenant  with  the  mortgagees  to  i>ay  to 
the  mortgagees  the  sum  of  4,000Z.  on  the  15th  day  of  July  1901  with 
interest  for  the  same  in  the  meantime  at  the  rate  of  il.  per  cent,  per 
annum  (h) 

And  if  and  so  long  as  any  principal  money  shall  remain  due 
upon  the  security  of  these  presents  after  the  16th  day  of  July  1901  to 
pay  to  the  mortgagees  interest  for  the  same  at  the  rate  aforesaid  by 
equal  half-yearly  payments  on  every  15th  day  of  January  and  15th 
day  of  July 

And  this  indentube  also  witnesseth  that  in  further  pur- 
suance of  the  said  agreement  and  for  the  consideration  aforesaid  the 
mortgagor  doth  hereby  grant  (?*)  AS  beneficial  owneb  {k)  unto 
the  mortgagees 

All  that  (insert  description  of  property) 

To  have  and  to  hold  the  same  premises  unto  and  to  the  use 
of  (f)  the  mortgagees  in  fee  simple  (m)  subject  to  the  proviso  for 
redemption  hereinafter  contained 

Pboyided  always  and  it  18  hebeby  aqbbed  and  declared 
that  if  the  mortgagor  shall  on  the  15th  day  of  July  1901  pay  to  the 
mortgagees  the  sum  of  4,0002.  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  H.  per  cent,  per  annum  then  the  mortgagees  shall 
at  any  time  thereafter  upon  the  request  and  at  the  cost  of  the 
mortgagor  reconvey  the  said  premises  hereby  assured  to  the  use  of 
the  mortgagor  in  fee  simple  or  as  the  mortgagor  shall  direct  (n) 

And  the  mobtoaoob  doth  hereby  covenant  with  the  mortgagees 
to  keep  all  the  messuages  and  buildings  now  existing  or  hereafter 
to  be  erected  upon  the  hereditaments  hereby  assured  insured  against 
loss  or  damage  by  fire  in  the  sum  of  — L  (p)  at  the  least  so  long  as 
any  money  shall  remain  upon  the  security  of  these  presents  and  duly 
and  punctually  to  pay  all  premiums  and  sums  of  money  necessary 
for  such  purposes  and  to  produce  the  policy  or  policies  of  such  insur- 
ance and  the  receipt  for  every  such  payment  to  the  mortgageea  at 
any  time  on  demand  {p) 

And  it  is  hebeby  agbeed  that  the  power  of  insurance  given  by 
law  to  a  mortgagee  {q)  shall  be  exercisable  by  the  mortgagees  in  the 


(/)  Ante,  p.  654. 

ig)  Ante,  p.  612. 

(A)  Ante,  p.  630. 

(i)  Ante,  pp.  201,  209. 

(k)  Ante,  pp.  594,  610,  n.  (i). 

(0  Ante,  pp.  203,  204. 

(m)  Aiite,  pp.  201,  202. 

(n)  AnU,  p.  636. 

(o)  Whatever  amount   may  be 


agreed  on,  it  should  of  course  be 
sufficient  to  reinstate  the  boild- 
ings  if  destroyed. 

ip)  Such  a  covenant  is  always 
inserted  when  the  mortgaged 
lands  have  houses  or  building 
erected  thereon. 

{q)  Anle,  p.  646. 
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case  of  a  breach  of  any  of  the  provisions  of  the  covenant  next 
hereinbefore  contained 

Ain>  IT  IS  HEBEBY  AGBEED  that  the  mortgagor  shall  not  exercise 
any  of  the  powers  of  leasin^r  given  by  law  to  a  mortgagor  of  land 
withoat  the  consent  in  writing  of  the  mortgagees  (r) 

Pbovided  always  asd  it  is  HEBEBY  AOBEED  that  the  mort- 
gagees  shall  not  be  answerable  for  any  involuntary  losses  which  may 
happen  in  or  about  the  execution  of  any  of  the  powers  and  trusts 
vested  in  them  as  mortgagees  under  these  presents  {*) 

In  witness  &c.  {t) 

2.  A  Settlement  of  Fbeehold  Lands  on  Mabbiaoe. 

THIS  INDENTURE  made  the  17th  day  of  January  1901  between 
A.  B.  [t/u!  settlor  and  irdended  htuhand']  of  [^descriptiori]  of  the  first 
part  C.  D.  [the  intended  wife']  of  [description']  of  the  second  part 
E.  F.  of  [description']  and  G.  H.  of  [description]  [proposed  trustees] 
of  the  third  part  and  J.  K.  [grantee  to  uses]  of  the  fourth  part 

WITNESSETH  that  in  consideration  of  a  marriage  intended  to  be 
solemnized  between  the  said  A.  6.  and  C.  D.  and  in  pursuance  of  an 
agreement  in  this  behalf  enteied  into  upon  the  treaty  for  the  said 
intended  marriage  the  said  A.  B.  doth  hereby  grant  AS  settlob  {u) 
unto  the  said  J.  E. 

All  and  singulab  the  manor  mansion  house  messuages  lands 
tenements  and  hereditaments  described  in  the  Schedule  hereto 

To  HAVE  AND  TO  HOLD  the  same  premises  unto  the  said  J.  K. 
in  fee  simple  (a?) 

To  THE  USE  OP  the  said  A.  B.  in  fee  simple  until  the  said  intended 
marriage  and  after  the  solemnization  thereof  {y) 

To  THE  USE  that  the  said  C.  D.  shall  thenceforth  during  the  joint 
lives  of  the  said  A.  B.  and  C.  D.  receive  out  of  all  the  premises  the 
yearly  rent-charge  of  300^.  as  her  separate  property  but  without  power 
of  anticipation  (z)  to  commence  from  the  day  of  the  solemnization  of 
the  said  intended  marriage  and  to  be  payable  by  equal  quarterly 


Restriction  on 
the  exercise  of 
the  mortga- 
gor's powers 
of  leasing. 

Mortgagees 
not  to  1^ 
liable  for 
involuntary 
losses. 


Date. 
Parties. 


Testatum. 


Operative 
words. 


Parcels. 


To  the  use  of 
the  settlor 
till  the 
marriage. 

Pin  money 
rent-charge. 


(r)  AnU,^^.  540,  541. 

(«)  This  protection  is  given  by 
the  Conveyancing  Act  of  1881 
with  regai*d  to  the  exercise  of  the 
power  of  sale  thereby  conferred ; 
Stat.  44  &  45  Vict.  c.  41,  s.  21  (6) ; 
but  it  is  usual  to  give  to  mortga- 
gees a  general  indemnity  ;  2  Key 
and  Elphinstone,  Prec.  Conv.  64, 
76,  4th  cd.  ;  Davidson*s  Concise 
Precedents,  234,  u.  (d),  18th  ed. 

(0  AnUf  p.  598  ;  see  ante,  p. 
535,  n.  {y),  as  to  the  proper 
stamps. 

(tt)  AiUe,  p.  594. 


(x)  AnU,  pp.  201,  202.  Care 
must  be  taken  duly  to  limit  an 
estate  in  fee  simple  to  the  grantee 
to  uses,  or  those  to  whom  the  use 
of  the  lands  is  given  will  take 
legal  estates  by  the  operation  of 
the  Statute  of  Uses  during  his 
life  only ;  see  Dyer  186a  ;  Jen- 
Icins  V.  Young,  Cro.  Car.  280  ; 
Mei'ediUi  v.  Joans,  ib.  244  ;  Sug. 
Pow.  149,  8th  ed. ;  Williams  on 
Settlements,  7. 

(y)  AnU,  p.  368. 

(s)  Ante,  pp.  309—812. 
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To  the  use  of 
the  settlor 
for  life. 

Jointure 
rent-cbaige. 


To  trustees 
for  a  term 
to  raise 
poi-tions. 


To  the  first 
and  other 
sons  of  the 
marriage  in 
tail  male. 

To  the  settlor 
in  fee  simple. 


payments  on  the  usual  quarter  days  without  any  deduction  (a)  the 
first  payment  of  an  apportioned  part  (ft)  of  the  said  rent-eharge  to  be 
made  on  the  first  of  such  quarter  days  which  shall  occur  after  the 
solemnization  of  the  said  intended  marriage  (o)  And  subject  to  the 
said  rent-charge 

To  THE  USE  of  the  said  A.  B.  during  his  life  (d)  without  impeach- 
ment of  waste  (e)    And  «f ter  his  death 

To  THE  USE  that  the  said  C.  D.  shall  thenceforth  receive  during 
her  life  out  of  all  the  premises  the  yearly  rent-charge  of  2,0002.  by 
way  of  jointure  and  in  bar  of  dower  (/)  to  commence  from  the  day 
of  the  death  of  the  said  A.  B.  and  to  be  payable  by  equal  quarterl}* 
payments  on  the  usual  quarter  days  without  any  deduction  (^)  the 
first  payment  of  an  apportioned  part  (/<)  of  the  said  rent-charge  to  be 
made  on  the  first  of  such  quarter  days  which  shall  occur  after  the 
death  of  the  said  A.  B.  (i)    And  subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  E.  F.  and  G.  H.  for  the  term  of  one 
thousand  years  to  commence  from  the  death  of  the  said  A.  B.(ifc) 
without  impeachment  of  waste  {I)  upon  the  trusts  and  subject  to  the 
provisions  hereinafter  declared  and  contained  And  subject  to  the  said 
term 

To  THE  USE  of  the  first  and  other  sons  of  the  said  A.  B.  by  the  said 
C.  D.  severally  and  successively  in  remainder  one  after  the  other 
according  to  seniority  in  tail  male  (m)  with  remainder 

To  THE  USE  of  the  said  A.  B.  in  fee  simple  (n) 


(a)  See  Davidson,  Free.  Con  v. 
iv.  402,  n.  (fc),  8rd  ed. 

(6)  AnU,  p.  129. 

(c)  AnU,  pp.  420—422. 

{d)  AnU,  pp.  112,  205. 

{e)  AnU,  p.  116. 

(/)  Ante,  pp.  817,  818. 

(ff)  See  note  (a)  above. 

(h)  AnU,  p.  129. 

(t)  AnU,  pp.  420—422. 

(k)  Ante,  pp.  493,  519  aq, 

(Z)  AnU,  pp.  116,  496. 

(m)  AnU,  pp.  100,  202. 

(n)  ^nte,  pp.  388—841.  These 
limitations  are  tliose  usually  con- 
tained in  a  settlement  made  by 
one  seised  in  fee  on  his  own 
marriage.  Where  the  settlement 
is  made  b^  a  father,  tenant  for 
life,  and  his  son,  tenant  in  tail,  on 
the  occasion  of  the  sou's  marriage 
or  attainment  of  majority,  the 
limitations  are  much  more  elabo- 
rate. It  is  usual,  though  not  of 
course  absolutely  necessary,  to 
carry  out  such  a  settlement  by 
two  deeda  The  first  is  a  dis- 
entailing assurance  duly  enrolled, 


whereby  the  father  and  son  grant 
their  respective  estates  in  the 
lands  to  a  third  person,  usually 
the  family  solicitor,  in  fee  simple 
to  such  uses  as  the  fatlier  and 
son  shall  by  deed  jointly  appoint, 
and  in  default  ot  such  appoint- 
ment to  such  uses  as  the  son,  if 
ho  shall  survive  the  father,  shall 
by  deed  or  will  apix>int,  and  in 
default  of  such  appointment  to 
the  uses  to  which  tlie  lands  pre- 
viously stood  limited.  By  the 
second  deed  the  father  and  son 
in  exercise  of  their  joint  power 
of  appointment  appoint  that  the 
lands  shall  thenceforth  reioaio 
to  the  uses  thereinafter  declared, 
and  by  way  of  further  assurance 
grant  the  lands,  according  to 
their  respective  estates  therein, 
to  a  third  person  in  fee  simple 
to    the     same    uses  ;    see    oNle, 

5 p.  373,  380.  Uses  are  then 
eclared,  under  which  the  son 
takes  a  rent-charge  fur  his  support 
during  the  lather^s  life,  and  the 
son's  wife  (if  the  settlement  is 
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-  And  it  is  hebeby  agbebd  and  declabed  [Here  follow  the  Trusts  of  term 
tru9t$  of  the  term  of  one  thousand  yearSj  which  are  shortly  to  raise  ^  ^^®  . 
after  the  settlor*^  death  or  in  his  lifetime  at  his  request  in  writing  hy  P®  *^  » 
mortgage  of  all  or  any  part  of  the  premises  for  the  whole  or  part  of 
the  term  or  hy  sale  of  timber  or  minerals  or  out  of  the  rerUs  and  profits 
or  hy  any  other  reasonable  means^  portions  for  t/ie  children  or  child  of 
the  marriagej  other  than  the  first  or  only  or  oth^fr  son  wlio  before 
attaining  the  age  of  twenty-one  years  shall  become  entitled  in  possession 
or  remainder  to  the  first  estate  in  tail  nuUe^  who  being  sons  or  a  son 
sliall  attain  the  age  of  ttoenty-one  years  or  being  daughters  or  a 
dauglUcr  shall  attain  that  age  or  marry  under  that  age,  namely  (say) 
10,000;.  if  there  shall  be  hut  one  such  child,  18,000^.  if  there  shall  be  but 
two,  24,000;.  if  there  shall  be  but  three,  and  30,0002.  if  there  shall  be 
four  or  more  such  children;  such  sums  to  he  paid  to  such  one  or  more 
exclusively  of  tJie  others  or  other  of  such  children  at  such  times  not 
previously  in  the  case  of  sons  to  the  attainment  of  majority,  and  in  the 
case  of  daugJiters  to  majority  or  marriage,  and  subject  to  such  pro^ 
risions  as  the  settlor  sliaU  by  deed  or  will  appoint,  and  in  default  of 
such  appointment  to  be  divided  equally  betioeenAJie  children  if  more 
tluin  one,  and  paid  to  sons  at  twenty^one  and  to  daughters  at  twenty- 
one  or  marriage,  Tfiere  are  added  a  hotchpot  clause  providing  tltat 
a  child  to  whom  any  appointment  is  made  must  bring  the  sum  appointed 
into  account  before  taking  any  of  the  unappointed  part  of  the  trust 
fwnd  ((;),  and  provisions  for  the  maintenance  of  the  younger  children 
duritig  minority  after  tlie  settlor's  death,  for  the  adcancement  of  part  of 
their  portions  for  their  benefit,  for  the  tenant  for  life  to  keep  down  the 
interest  on  money  raised  for  portions  in  his  lifetime,  and  for  the 
surplus  rents  to  be  taken  by  tlie  rerersiofier  (/;).  Then  follow  xtowers  for 
the  settlor  to  jointure  a  future  wife,  and  to  charge  portions  for  the 
children  of  a  future  marriage  (^).] 

made  on  his  marriage)  a  rent-  male,  and  to  tlie  sons*  daughters 
charge  for  her  life  in  case  she  in  tail,  the  ultimate  remainder 
shall  be  left  a  widow  in  the  being  to  the  son,  who  was  the 
father's  lifetime,  and  a  rent-  disentailing  tenant  in  tail,  in  fee 
charge  of  larger  amount  for  her  simple.  See  Williams  on  Settle- 
jointure  if  she  shall  survive  both  ments,  214  —  218,  288  —  291  ; 
the  father  and  the  son,  and  the  Davidson,  Prec.  Conv.  iii.  324 — 
fatlier  has  a  life  estate  in  restora-  330,  3rd  ed.  ;  Wins.  Conv.  Stat, 
tion   of   his    former    life   estate,  617. 

and  after  the  father's  death  the  (0)  See  Wins.  Pers.  Prop.  854, 

lands  are  limited  to  the  son  for  565,  15th  ed. 

life,  with  remainder  to  trustees  (|))  A'i\te,Y^.  519,  520.     As  to 

for  a  term  to  raise  portions  for  the  object  and  form  of  the  trusts                                  ~^'^ 

his^  younger  children,    with    re-  of  a  term  to  raise  portions,  see                                     "^ 

juainder  to  his  first  and    other  Williams   on    Settlements,    219, 

&OUS    in  tail  male,    witli  divers  259  sq. ;  Davidson,  Prec.    Conv. 

other    remainders,     as    to     the  i.  821,  5th  cd.  ;  iii.   405  sq.,  988, 

father's    other  sons,  if   any    be  3rd  ed.  ;  Davidson's  Concise  Pre- 

livin^,  successively  for  life  with  cedents,  542,  18th  ed. 

i-emainder  to  their   sons  in    tail  (9)  See    Williams    on    Settle- 
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OF  THE  PRESENT  FORM  OF  A  CONVEYANCE. 


Appointment 
of  trustees  for 
the  purposes 
of  the  Settled 
Land  Acts. 

Provision 
dispensing 
with  notice 
to  such 
trustees. 

And  with  the 
restriction  on 
sale  or  lease 
of  principal 
mansion 
house,  &c. 

Provision  as 
to  rent  on 
mining  leases. 


Accumula- 
tions during 
minority. 


And  it  is  hereby  agreed  and  declared  that  the  said  K.  F. 
and  G.  H.  shall  be  the  trustees  of  these  presents  for  the  purpose 
of  the  Settled  Land  Acts  1882  to  1890(r)  and  the  42nd  section  of  the 
Conyejancing  and  Law  of  Property  Act  1881  (*) 

And  that  it  shall  be  lawful  for  the  said  A«  B.  to  exercise  all 
or  any  of  the  powers  given  to  a  tenant  for  life  by  the  said  Settled 
Land  Acts  with  respect  to  all  or  any  part  of  the  hereditaments 
hereby  assured  without  giving  to  the  trustees  for  the  time  being  of 
these  presents  for  the  purposes  of  the  same  Acts  any  notice  of  his 
intention  in  that  behalf  (^)  and  as  regards  the  principal  .mansion 
house  on  the  same  hereditaments  and  the  pleasure  grounds  and  park 
and  lands  usually  occupied  therewith  or  any  part  thereof  respectively 
without  the  consent  of  the  same  trustees  or  an  order  of  the  Court  (v) 

And  that  the  whole  of  the  rent  reserved  by  any  mining  lease  of 
the  premises  to  be  granted  under  the  Settled  Land  Acts  1882  to  1890 
shall  be  received  by  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  rents  and  profits  of  the  premises  and  shall  be  applicable 
by  him  or  them  as  rents  and  profits  and  no  part  of  any  such  rent 
shall  be  set  aside  as  capital  money  arising  under  the  said  Settled 
Land  Acts  (x) 

And  that  in  the  event  of  the  death  of  any  person  who  shall  have 
been  entitled  in  possession  to  the  premises  for  an  estate  in  tail  male 
by  these  presents  limited  to  him  as  purchaser  under  the  age  of  twenty- 
one  years  the  said  E.  F.  and  G.  H.  or  other  the  trustees  or  trustee  for  the 
time  being  of  these  presents  shall  apply  any  fund  which  they  or  he 
may  have  accumulated  pursuant  to  the  42nd  section  of  the  Con- 
veyancing and  Law  of  Property  Act  1881  out  of  income  arising  from 
the  premises  whilst  such  infant  was  so  entitled  in  possession  in  the 
same  manner  as  capital  money  arising  under  the  Settled  Land  Acts 
1882  to  1890  (y) 

In  witness  &c  {z) 

The  Schedule  above  referred  to  [contaifu  a  particular  description 
of  the  property  convey edi 


ments,  290 ;  Davidson,  Free. 
Conv.  iii.  466  ay.,  1001  sq,,  Srd  ed. 

(r)  AnU,  p.  119. 

(s)  Ante,  p.  290,  n.  (t), 

it)  AnU,  pp.  119,  121,  u.  (t). 

(u)  Ante,  pp.  119—121.  A 
settlor,  who  is  himself  seised  in 
fee,  will  naturally  desire  to  be 
unrestricted  in  his  exercise  of  the 
powers  given  by  the  Settled  Land 
Acts ;  but  it  is  not  common,  in  the 
case  of  family  re-settlements,  so 
to  remove  the  restriction  on  the 


sale  or  leasing  of  the  principal 
mansion  house. 

(x)  AnU,  pp.  120,  121. 

(y)  In  default  of  this  pro- 
vision, the  accumulations  would 
belong  to  the  infant's  ^^S^ 
personal  representatives.  See 
Wms.  Conv.  Stat  206,  209. 

(2)  AtUe,  p  698.  Deeds  of 
settlement  of  real  estate  are 
charged  with  a  stamp  duty  of 
IO5.  only  ;  ante,  p.  158,  n.  (^). 
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PART  VII. 


OF   LAND  BEGISTERED   UNDER  THE  LAND   TRANSFER 
ACTS. 


As  we  have  seen  (a),  under  the  Land  Transfer  Acts,  • 
1875  and  1897(6),  and  the  Order  in  Council  made 
thereunder,  registration  of  the  title  to  lands  situate  in 
the  county  and  city  of  London  has  heen  made  compul- 
sory on  sale.  It  is  therefore  necessary  to  give  some 
account  of  the  system  of  registration  of  title  established 
by  these  Acts.  Kegistration  of  title  was  first  intro- 
duced as  a  voluntary  system  by  an  Act  of  1862  (c),  but 
this  Act,  having  met  with  small  success,  was  superseded 
by  the  Land  Transfer  Act,  1875  (d).  Registration 
under  the  Act  of  1875  was  also  optional,  and  was  but 
seldom  employed.  The  Act  of  1897  and  the  Land 
Transfer  Bules,  1898  and  1903,  ame^ded  the  Act  of 
1875  in  several  important  particulars,  besides  pro- 
viding for  compulsory  registration  in  the  manner 
already  described  («). 

Under  the  Land  Transfer  Acts,  1875  and  1897  (/),  office  of  land 
there  is  established  an  office  of  land  registry,  with  a  registry. 

(a)  Ante,  pp.  207,  208.  title;  see  Sug.  V.  &  P.  511  aq., 

(6)  Stat.  38  &  39  Vict.  c.  87;  14th  ed.  This  Act  does  not  appear 

60  &  61  Vict  c.  65.  to  have  been  repealed. 

(c)  Stats.  25  k  26  Vict.  c.  53 ;  (rf)  Stat.  38  k  39  Vict.  c.  87, 

see  Sug.  V.  k  P.  505  sq.,  14th  ed.  s.  125. 

Another  Act  of  the  same  session,  (e)  AivU,    pp.    207,   208,   494, 

Stat.   25  k  26  Vict.  c.  67,   em-  506,  513. 

powered  persons  claiming  to  be  (/)  Stats.  38  k  39  Vict.  c.  87, 

entitled  to  land  in  possession  for  ss.  106  ^.  ;   60  &  61  Vict.  c.  65, 

an  estate  in  fee  simple,  or  claim-  pt.    ii.  ;    Land    Transfer  Rules, 

ing  power  to  dispose  of  such  an  1903,  hereinafter  refeixed  to  as 

estate,  to  apply  to  the  Court  of  L.  T.  R.  (1903). 

Chancery    for    a    declaration    of 
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What  land 
may  be 
registered. 


registrar  and  other  officials.  Application  may  be  made  at 
this  office  for  registration  of  the  applicant  or  his  nominee 
or  nominees  as  the  proprietor  or  proprietors,  either  with 
an  absolute  title  or  with  a  possessory  title  only,  of 
any  freehold  land,  or  of  any  leasehold  land  held  under 
a  lease  which  is  either  immediately  or  mediately  derived 
out  of  land  of  freehold  tenure  and  is  for  or  determinable 
on  a  life  or  lives  or  for  a  term  of  years  of  which  more 
than  twenty-one  are  unexpired  (g).  An  underlease 
is,  but  a  term  created  for  mortgage  purposes  {h)  is  not 
to  be  deemed  such  a  lease  (0-  Copyholds  are  excepted 
from  the  Acts ;  and  so  are  customary  freeholds  (fc),  in 
any  case  in  which  an  admission  or  any  act  by  the  lord 
of  the  manor  is  necessary  to  perfect  the  title  of  a  pur- 
chaser from  the  customary  tenant  ({)•  The  term  land 
as  used  in  the  Acts  includes  all  hereditaments,  corporeal 
or  incorporeal  (in) ;  and  the  title  to  an  undivided  share 
of  land  may  be  registered  (n).  The  Acts  do  not  apply 
to  Scotland  or  Ireland  (o). 


Who  is 
entitled  to 
apply  for 
registration. 


The  persons  entitled  to  apply  for  registration  are 
(1)  any  person  who  has  contracted  to  buy  for  his  own 
benefit,  in  the  case  of  freeholds,  an  estate  in  fee  simple, 
or  in  the  case  of  leaseholds,  land  held  under  such  a  lease 
as  above-mentioned,  and  in  either  case  whether  subject 
or  not  to  incumbrances,  provided  that  the  vendor  con- 
sent to  the  application ;  (2)  any  person  entitled  for  his 
own  benefit  at  law  or  in  equity  to  such  an  estate  in 
freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid ;  (8)  any  person  capable  of  disposing  for  his 
own  benefit  by  way  of  sale  of  such  an  estate  in 


ig)  SUt.  38  k  39  Vict  c.  87, 
ss.  2,  5,  11,  as  amended  by  60  i 
61  Vict.  0.  65,  s.  14,  and  First 
Schedule;  L.  T.  R.  (1903) 
50—67. 

{h)  AnU,  pp.  649,  551. 

(0  Stat.  60  k  61  Vict.  c.  65, 
First  Schedule. 

{k)  AnU,  pp.  454-456. 


(1)  SUt.  38  k  tS9  Vict.  c.  87, 
s.  2  ;  see  60  k  61  Vict.  c.  65, 
First  Schedule. 

(m)  Stat.  60  k  61  Vict,  c  65, 
s.  24. 

(n)  Stat  60  k  61  Vict.  c.  65, 
s.  14  (1)  ;  L.  T.  R.  (1908)  77. 

(o)  Stat  38  k  39  Vict  c.  S7,  a.  2, 
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freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid  (q) ;  (4)  any  person  holding  land  on  trust  for 
sale,  and  any  trustee,  mortgagee  or  other  person 
having  power  of  sale,  with  the  consent  in  each  case  of 
the  persons  (if  any)  whose  consent  is  required  to  the 
exercise  by  the  applicant  of  his  trust  or  power  of 
sale  (r) ;  and  (5)  any  two  or  more  persons  entitled  for 
their  own  benefit,  concurrently  or  successively,  or 
partly  in  one  mode  and  partly  in  another,  to  such 
estates,  rights  or  interests  in  land  as  would,  if  vested  in 
one  person^  entitle  him  to  be  registered  as  proprietor 
of  the  land.  These  last  may  apply  to  be  registered 
as  joint  proprietors  in  the  same  manner  and  with  the 
same  incidents,  so  far  as  circumstances  admit,  as  a 
single  proprietor  («). 

Where  an  absolute  title  is  required,  the  applicant  or  Application 
his  nominee  shall  not  be  registered  as  proprietor  of  the  tionwith^ 
fee  simple  unless  and  until  the  title  is  approved  by  the  absolute  title. 
registrar  (t).  On  an  application  for  registration  with 
an  absolute  title,  the  title  is  investigated  in  the  office,  an 
abstract  of  title  in  the  usual  form  (u)  being  furnished  by 
the  applicant,  and  the  abstracted  documents  and  other 
usual  evidence  verifying  the  abstract  (a:)  being  pro- 
duced (y).  The  title  is  examined  by  or  under  the  super- 
intendence of  the  registrar  in  accordance  with  the  usual 
conveyancing  practice,  the  registrar  being  at  liberty  to 
refer  the  whole  or  any  part  of  the  examination  for  the 
opinion  of  one  of  the  official  examiners  of  title,  and  to 
act  on  such  opinion :  but  when  (1)  the  land  has  been 
sold  or  purchased  under  an  order  of  the  Court,  or 
(2)  has  been  registered  with  a  possessory  or  qualified 
title  for  six  years  prior  to  the  date  of  application  for 

(g)  Stat.  88  k  89  Vict.  c.  87,  and  First  Schedule. 

M.   6,   11;  60  &  61  Vict.  c.  65,  {t)  Stat.  38  &  39  Vict.  c.  87,  s.  6. 

First  Schedule.  \u)  Ante,  p.  575. 

(r)  Stat  88  k  39  Vict  c.  87,  s.  68.  (x)  AnU,  p.  575. 

(8)  Sect    69,   as  amended    by  {y)  Stat  38  k  39  Vict  o.  87, 

Stat  60  k  61  Vict  c.  66,  s.  14  (1  j,  s.  17  ;  L.  T.  E.  (1903)  30—48. 
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registration  with  an  absolute  title,  the  first  proprietor 
having  been  a  purchaser  on  sale,  or  (8)  when  the  title 
has  been  fully  investigated  before  the  date  of  the 
application,  the  examination  may  be  modified  in  such 
manner  as  the  registrar  may  think  fit  (z).  The  appli- 
cation is  advertised,  stating  a  time  within  which 
objections  may  be  made  (a),  and  any  person  may 
object  to  the  registration  (b).  If  any  such  objection 
is  made,  the  title  shall  not  be  registered  as  absolute 
until  the  objection  has  been  either  withdrawn  or 
otherwise  disposed  of  (c).  The  registrar  has  juris- 
diction to  hear  and  determine  any  such  objection, 
subject  to  an  appeal  to  the  Court;  or  the  registrar 
may,  instead  of  deciding  any  question  himself,  refer  it 
Power  to  at  once  to  the  Court  for  decision  (d).  If  the  registrar, 
ffood^hoidhig  "P^^  *^®  examination  of  any  title,  is  of  opinion  that  the 
title.  title  is  open  to  objection,  but  is  nevertheless  a  title,  the 

holding  under  which  will  not  be  disturbed  (e),  he  may 
approve  of  such  title,  or  may  require  the  applicant  to 
apply  to  the  Court,  upon  a  statement  signed  by  the 
registrar,  for  its  sanction  to  the  registration  (/).    All 
jurisdiction  vested  by  the  Acts  or  Rules  in  the  Court  is 
assigned  to  the  senior  Judge  for  the  time  being  of  the 
Incumbrances  Chancery  Division  of  the  High  Court  (g).      Incum- 
^stratkm^     brances,  conditions,  and  other  burdens  (including  fee 
with  an  farm  grants,  or  other  grants  reserving  rents  or  services) 

to  which  the  fee  simple  estate  in  the  land  may  be 
subject,  shall  be  entered  in  the  register  in  accordance 
with  the  title  produced  (h).    Before  the  completion  of 

(z)  L.  T.  R.  (1908)  86.  (/)  Stat  88  k  89  Vict.  c.  87, 

(a)  Stat  88  k  89  Vict.  c.  «7,  s.  17  (3). 

8.  17  (1);  L.  T.  R.  (1908)  87.  (g)  L.  T.  R.  (1903)  299. 

6)  Rule  41.  {h)  L.  T.  R.  (1903)  46.     As  to 

c)  Rule  42.  notification   of   the  cessation  of 

(2)  Stat  88  k  39  Vict  c.  87,  such  incumbrances,  see  stats.  8S 

8.  17  (2)  ;  L.  T.  R.  (1908)  297.  k  89  Vict  c.  87,  «.  19  ;  60  fc  61 

{e)  I.e.,  what  is  called  a  good  Vict    c.    65,     First    Schedule : 

Tioldinff    title    as    distinguished  L.   T.    R.  (1903)    216,   217;   2 

from    a    good   marketable   title ;  Wms.  Y.  k  P.  1067—1069. 
see  ante,  p.  580. 
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the  registration  of  any  land  in  respect  of  which  an 
examination  of  title  is  required,  the  vendor  and  his 
solicitor,  in  cases  where  the  applicant  is  a  person  who 
has  contracted  to  buy  such  land,  and  in  all  other 
cases  (i)  the  applicant  and  his  solicitor,  must  each  make 
a  statutory  declaration  that  all  deeds,  wills  and  instru- 
ments of  title,  and  all  charges  and  incumbrances  affecting 
the  title  to  the  land  and  all  facts  material  to  such  title 
have  been  disclosed  in  the  course  of  the  investigation  of 
title  made  by  the  registrar  (J).  And  a  person  shall  not 
be  registered  as  the  proprietor  of  land  until,  if  required 
by  the  registrar,  he  has  produced  to  him  such  documents 
of  title  as  will,  in  his  opinion,  when  stamped  or  other- 
wise marked,  give  notice  to  any  purchaser  or  other  person 
dealing  with  the  land  of  the  fact  of  registration,  and 
the  registrar  shall  stamp  or  otherwise  mark  the  same 
accordingly,  or  until  he  has  otherwise  satisfied  the 
registrar  that  the  fact  of  registration  cannot  be  con- 
cealed from  a  purchaser  or  other  person  dealing  with 
the  land  (A).  When  these  requirements  have  been 
complied  with,  and  all  requisitions  and  objections  (if 
any)  have  been  disposed  of,  and  at  the  expiration  of 
the  time  fixed  by  the  advertisements  (Z)  and  by  any 
notices  that  may  have  been  directed,  the  registration  is 
completed  (m). 

Where   an  absolute  title  is  required,  and  on  the  Qualified 
examination  of  the  title  it  appears  to  the  registrar  that    ^^  ^ 
the  title  can  be  established  only  for  a  limited  period  or 

(t)  AtiU,  pp.  620,  621.  rence  of  a  particular  event,  he 

(j)  Stat  38  k  39  Vict.  c.  87,  may  file  a  note  of  the  fact,  and 

8.  70 ;  L.  T.  R.  (1903)  47.  on  the  expiration  of  that  period, 

[k)  Stat.  38  k  39  Vict.  c.  87,  or  on  proof  to  his  satisfaction  of 

8.  72.  the  occurrence  of  the  event,  he 

(l)  Ante,  p.  622.  may,  if  he  think  fit,  register  the 

(m)  Ij.  T.  R.   (1903)  44.      By  title  as  absolute  accordingly.    In 

rule  48,   if   the    registrar  is  of  the  meantime  the  title  sliall  be 

opinion  that  an  absolute  title  may  registered    in    the    then    proper 

be  registered  at  the  expiration  of  manner. 

a  certain  period  or  on  the  occur- 
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subject  to  certain  reservations,  the  registrar  may,  at  the 
request  of  the  applicant,  by  entry  in  the  register  except 
from  the  effect  of  registration  any  estate,  right  or 
interest  arising  before  a  specified  date,  or  under  a 
specified  instrument,  or  otherwise  particularly  described 
in  the  register ;  and  a  title  registered  subject  to  such 
excepted  estate,  interest  or  right  is  called  a  qualified 
title  (w). 

Application  Where  registration   with   possessory  title  only  is 

for  reg?8^r*-  applied  for,  the  applicant  is  only  required  to  produce 
sessorj  title,  either  (1)  a  deed  or  other  document  conferring  on  the 
applicant  a  title  under  which  an  application  for  regis- 
tration as  first  proprietor  of  land  can  be  made  (o),  or 
(2)  a  statutory  declaration  by  himself  or  his  solicitor 
that  he  is  in  possession  of  the  land  and  is  entitled 
thereto  in  fee  simple  for  his  own  benefit,  or  otherwise, 
as  the  case  may  be.  The  application  must  be  accom- 
panied by  sufficient  particulars  to  enable  the  land  to 
be  identified  on  the  ordnance  map ;  and  must  also  be 
accompanied,  in  case  (1)  where  the  document  produced 
is  a  probate,  letters  of  administration,  an  order  of 
Court,  or  other  document  of  record,  and  in  case  (2) 
always,  by  the  latest  document  of  title,  other  than  a 
document  of  record,  in  the  applicant's  possession  or 
control  ip).  The  title  is  not  investigated  (q),  nor  is  the 
application  advertised.  There  is,  however,  the  same 
requirement  as  upon  registration  with  an  absolute  or 
qualified  title,  with  respect  to  satisfying  the  registrar, 
by  production  of  documents  of  title  or  otherwise,  that 
the  fact  of  registration  cannot  be  concealed  from  a 
purchaser  or  other  person  dealing  with  the  land,  and 
with  respect  to  marking  such  documents  with  notice 
of  the  registration  (?) ;  but  in  the  case  of  registration 

(w)  Stat.  38  k  39  Vict.  c.  87,  s.  6 ;  L.  T.  R.  (1903)  18. 
8.  9  ;  see  L.  T.  R.  (1903)  49.  (q)  L.  T.  R.  (1903)  21. 

(o)  AtUc,  pp.  620,  621.  (r)  Slat.  38  &  39  Vict.  c.  87, 

{p)  Stat.   38  k  39  Vict  c.  87,  s.  72 ;  atUe,  p.  628. 
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With  a  possessory  title  the  registrar  is  empowered  to  act 
on  such  reasonable  evidence  as  may  be  prescribed  by 
the  Bules  as  to  the  sufficiency  of  the  documents  pro- 
duced, and  as  to  dispensing  with  their  production  in 
special  circumstances  (s).  Applications  for  registra- 
tion with  a  possessory  title  are  entered  in  a  book  in 
the  order  in  which  they  are  delivered  and  numbered 
accordingly ;  and  when  the  plans  and  entries  for  the 
register  have  been  prepared  in  the  registry  and 
approved  by  the  applicant,  or  his  solicitor,  the  regis- 
tration is  completed  as  of  the  day  on  which  and  of  the 
priority  in  which  the  application  was  delivered  {t). 

The  above  provisions  apply  to  applications  for  regis-  Application 
tration  of  leasehold  land  as  well  as  freehold :  but  in  tionoflew- 
the  case  of  leaseholds  the  lease,  if  in  the  possession  or  hold  land, 
control  of  the  applicant,  and  in  all  other  cases  a  copy 
or  abstract,  or  other  sufficient  evidence  of  its  contents^ 
must  be  delivered  with  the  application  (n).     Applica- 
tion may  be  made  for  the  registration  of  leasehold  land 
with  absolute  title,  with  good  leasehold  title,  or  with 
possessory  title  (v).    When  an  absolute  title  is  required, 
no  person  shall  be  registered  as  proprietor  until  and 
unless  the  title  both  to  the  leasehold  and  the  freehold, 
and  to  any  intermediate  leasehold  that  may  exist,  is 
approved  by  the  registrar ;  and  when  a  good  leasehold 
title  is  required,   no  person   shall   be  registered  as 

(a)  Stat.  60  &  61  Vict.  c.  65,  that  such  deeds  are  all  the  deeds 

First  Schedule.      The  rules  only  necessary  to  be  marked  (r.  26) ; 

pres<jribe  such  evidence  as  above  and    that  if   in  any  case    it  is 

meniioned  (L.  T.  R.  (1903)  18) :  proved  to  the  satisfaction  of  the 

that  if   a  document  of   title  be  registrar,  by  the  statutory  declara- 

delivered  with  the  applieatioD,  it  tion  of  the  applicant's  solicitor 

shall  be  marked  with  notice  of  or  otiierwise,  tiiat  any  document 

the    registration    (r.     24) ;     that  of  title  requiring  to   be  marked 

where  the  deeds  produced  to  be  cannot  be  produced,  the  registrar 

marked  are  numerous,  the  regis-  may    complete    the    registration 

trar    may    act    on    a    statutory  without  such  production  (r.  26). 

declaration    of    the     applicant's  {t)  L.  T.  R.  (1903)  22. 

solicitor  that   all  the  lands   in-  (u)  Rules  50,  51. 

eluded    in    the    application    are  (v)  L.  T.  R.  (1903)  52 
dealt  with  by  such  deeds,   and 

w.R.p.  40 
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Qualified 
title  to 
leaseholds. 


proprietor  until  and  unless  the  title  to  the  leasehold 
interest  is  approved  by  the  registrar  (w).  "Where, 
however,  the  original  lessee  is  registered  as  first  pro- 
prietor, the  title  may  be  entered  as  good  leasehold  on 
his  satisfying  the  registrar  that  he  has  not  incumbered 
or  dealt  with  the  land  in  any  way  except  as  disclosed; 
and  no  advertisement  shall  be  necessary  (x).  On  an 
application  for  registration  of  leasehold  land  with  an 
absolute  or  a  good  leasehold  title,  a  title  qualified  in 
respect  either  of  the  lessor's  right  to  the  reversion  or 
the  lessee's  to  the  lease,  may  be  registered  in  the  same 
circumstances  as  determine  the  registration  of  freeholds 
with  a  qualified  title  (y). 


Land 
certificate. 


On  entry  on  the  register  of  the  name  of  the  first 
registered  proprietor  of  any  freehold  or  leasehold  land, 
the  registrar  is  required  to  prepare  a  land  certificate, 
certifying  that  the  proprietor  is  registered  as  proprietor 
of  the  land  described  therein,  and  stating  whether  his 
title  is  absolute,  qualified,  good  leasehold  or  posses- 
sory. The  land  certificate  may  be  delivered  to  the 
proprietor,  or  deposited  in  the  registry,  as  he  may 
prefer  {z). 


Effect  of  first 
registration 
with  absolute 
title,  as  to 
freeholds. 


The  first  registration  of  any  person  as  proprietor  of 
freehold  land  with  an  absolute  title  shall  vest  in  him  an 
estate  in  fee  simple  in  such  land,  together  with  all 
rights,  privileges  and  appurtenances  belonging  or 
appurtenant  thereto,  subject  as  follows: — (1)  to  the 
incumbrances,  if  any,  entered  on  the  register,  and 
(2)  unless  under  the  provisions  of  the  Acts  the  contrary 
is  expressed  on  the  register,  to  such  liabilities,  rights 
and  interests  (if  any)  as  are  by  the  Acts  declared  not  to 


(«;)  Rule  53, 
(x)  Kule  54. 

(y)  L.  T.  R.  (1908)  58  ;  mUe 
\u  t)23. 


(2)  Stats,  38  &  89  Vict,  c  87, 
s.  10  ;  60  &  61  Vict.  c.  65,  s.  8 
(4);  L.  T.  ^R.  (1908)  65,  258. 
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be  incumbrances  (a),  and  (3)  where  such  first  proprietor 
is  not  entitled  for  his  own  benefit  as  between  himself 
and  any  persons  claiming  under  him  to  any  unregistered 
estates,  rights,  interests  or  equities  to  which  such 
persons  may  be  entitled: — but  free  from  all  other 

(a)  By  Stat.  88  &  39  Vict.  c.  87,  s.  18,  as  amended  by  60  k  61  Vict  • 
c.  65,  First  Schedule,  all  registered  land  shall,  unless  under  the  provisions 
of  the  Acts  the  contrary  is  expressed  on  the  register,  be  deemed  to 
be  subject  to  such  of  the  following  liabilities,  rights  and  interests  as 
may  be  for  the  time  being  subsisting  in  reference  thereto,  and  such 
liabilities^,  rights  and  interests  shall  not  be  deemed  incumbrances 
within  the  meaning  of  the  Acts  (that  is  to  say), 

(1)  Liability  to  repair  highways  by  reason  of  tenure,  quit  rents, 
Crown  rents,  heriots,  and  other  rents  and  charges  having  their  origin  in 
tenure ;  and 

(2)  Succession  duty,  estate  duty,  land  tax,  tithe  rent-charge  and 
payments  in  lieu  of  tithes  or  of  tithe  rent-charge  ;  and 

(3)  Rights  of  common,' rights  of  sheepwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements  ;  and 

(4)  Rights  to  mines  and  minerals  created  previously  to  the  registra- 
tion of  the  land  or  the  1st  of  January,  1898  ;  and 

(5)  Rights  of  entry,  search,  and  user,  and  other  rights  and 
reservations  incidental  to  or  recjuired  for  the  purpose  of  giving  full 
eifect  to  the  enjoyment  of  rights  to  mines  and  minerals,  or  of  property 
in  mines  or  minerals,  and  created  previously  to  the  registration  of 
the  land  or  the  1st  of  January,  1898  ;  and 

(6)  Rights  of  iishing  and  sporting,  seignorial  and  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  registered 
lands  ;  also  liability  to  repair  the  (thancel  of  any  church,  liability  in 
respect  of  embanicments  and  river  walls,  and  drainage  rights, 
customary  rights,  public  rights,  and  profits  d  prendre  ;  and 

(7)  Leases  or  agreements  for  leases  and  other  tenancies  for  any  term 
not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases  where 
there  is  an  occumtion  under  such  tenancies  ;  also,  subject  to  the 
provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12,  post),  rights 
acquired,  or  in  course  of  being  acquired,  under  the  Limitation  Acts  : 

Provided  as  follows : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registered,  or  about  to  be  registered,  is  exempt  from  land  tax 
or  tithe  rent-charge,  or  from  payments  in  lieu  of  tithes  or  of  tithe 
rent-charge,  the  registrar  may  notify  the  fact  on  the  register  in  the 
prescribed  manner  (see  L.  T.  R.  (1903)  212)  ;  and 

(b)  The  Commis^ioiiers  of  Inland  Revenue  shall,  upon  the  appli- 
cation of  the  proprietor  of  any  land  registered  or  about  to  be 
registered,  upon  such  -  declaration  being  made,  or  such  other  evi- 
dence being  produced  as  the  Commissioners  require,  and  upon 
payment  of  the  prescribed  fee,  grant  a  certificate  that  at  the 
date  of  the  grant  thereof  no  succession  duty  is  owing  in  respect 
of  such  land,  and  the  registrar  shall  in  the  prescribed  manner 
notify  such  fact  on  the  register,  and  such  notification  shall  be  con- 
clusive evidence  of  the  fact  so  notified  in  respect  of  succession  duty 
(«ee,  however,  stat.  60  &  61  Vict.  c.  65,  s.  13,  which  appears  to  super- 
sede this  ])rovision) ;  and 

(c)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
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Effect  of  first 
re^stration 
with  a  quali- 
fied or  a 
possessory 
title,  as  to 
freeholds. 


Effect  of  first 
registration 
"With  an 
absolute 
title,  as  to 
leaseholds. 


estates  and  interests  whatsoever,  including  those  of 
the  Crown  (fe).  The  registration  of  any  person  as  first 
registered  proprietor  of  freehold  land  with  a  qualified 
or  with  a  possessory  title  shall  have  the  same  effect  as 
registration  with  an  absolute  title;  except  that  registra- 
tion with  a  qualified  title  shall  not  affect  or  prejudice 
the  enforcement  of  any  estate,  right  or  interest  appear- 
ing by  the  register  to  be  excepted  (c),  and  registration 
with  a  possessory  title  shall  not  affect  or  prejudice  the 
enforcement  of  any  estate,  right  or  interest  adverse  to 
or  in  derogation  of  the  title  of  such  first  registered 
proprietor  and  subsisting  or  capable  of  arising  at  the 
time  of  registration  of  such  proprietor  (rf). 

The  registration  of  any  person  as  first  registered  pro- 
prietor of  leasehold  land  with  an  absolute  title  shall  be 
deemed  to  vest  in  him  the  possession  (e)  of  the  land 
comprised  in  the  registered  lease  relating  to  such  land 

registered  or  about  to  l>e  registered,  the  registrar  may  register  each 
proprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  well  as  of  the  land  (see  L.  T.  R.  (1903)  213)  ;  and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  severed  from  auy  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
(see  s.  82  ;  L.  T.  R.  (1908)  71,  74)  mentioned,  and  upon  such  registra- 
tion being  effected  shall  enter  on  the  register  of  the  land  a  reference 
to  the  registration  of  such  other  person  as  proprietor  of  such  mines 
and  minerals  (see  L.  T.  R.  (1903)  214). 

Where  the  existence  of  any  such  liabilities,  rights  or  interesta,  as 
are  mentioned  in  this  section,  is  proved  to  the  satisfaction  of  the 
registrar,  the  registrar  may,  if  he  tliink  fit,  enter  on  the  register 
notice  of  such  liabilities,  rights  or  interests  in  the  prescribed  manner. 
This  power  shall  be  exercised  in  all  cases  where  the  abstract  of  title 
on  first  registration  or  on  registration  as  qualified  or  absolute  discloses 
the  existence  of  any  such  liabilities  as  are  mentioned  in  sub-sections 
4  and  6.  (See  L.  T.  R.  (1903)  215.)  Where  an  easement  is  regis- 
tered as  an  incumbrance,  the  dominant  and  servient  tenements  shall 
be  defined,  if  practicable  and  required  by  the  parties.  Notice  of  a 
power  of  re-entry  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  paragraph. 


(6)  Stet.  38  &  89  Vict.  c.  87, 
8.  7.  By  8.  105,  nothing  in  the 
Act  shall  affect  the  right  of  the 
Crown  to  any  escheat  or  for- 
feiture. 


(c)  AnU,  p.  623. 
{d)  Stet  88  A  39  Vict,  c  87, 
9.  8,  9. 
(e)  See  anie,  p.  494. 
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for  all  the  leasehold  estate  therein  described,  with  all 
implied  or  expressed  rights,  privileges  and  appurten- 
ances attached  to  such  estate,  but  subject  as  follows : — 

(1)  to  all  implied  and  expressed  covenants,  obligations 
and  liabilities  incident  to  such  leasehold  estate  ;  and 

(2)  to  the  incumbrances  (if  any)  entered  on  the  register ; 
and  (3)  unless  the  contrary  is  expressed  on  the  register, 
to  such  liabilities,  rights  and  interests  as  affect  the 
leasehold  estate,  and  are  by  the  Acts  declared  not  to  be 
incumbrances  in  the  case  of  registered  freehold  land  (/) ; 
and  (4)  where  such  first  proprietor  is  not  entitled  for  his 
own  benefit  to  the  land  registered  as  between  himself 
and  any  persons  claiming  under  him  to  any  unregistered 
estates,  rights,  interests  or  equities  to  which  such 
persons  may  be  entitled : — but  free  from  all  other 
estates  and  interests  whatsoever,  including  those  of 

the  Crown  (g).    Eegistration  of  a  person  as  first  pro-  Effect  of  first 

prietor  of  leasehold  land  with  a  good  leasehold,  qualified  ^fth^^*'""" 

or  possessory  title  shall  have  the  same  effect  as  registra-  qualified, good 

tion  with  an  absolute  title :  except  that  registration  possessory 

with  a  good  leasehold  title  shall  not  aflfect  or  prejudice  J»*iei «» to 
,  -  .  .        .   1  .  «.  leaseholds, 

the  enforcement  of  any  estate,  right  or  interest  affect- 
ing or  in  derogation  of  the  title  of  the  lessor  to  grant 
the  lease  VO ;  that  registration  with  a  qualified  title 
shall  not  afifect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  appearing  by  the  register  to 
be  excepted  (i) ;  and  that  registration  with  a  possessory 
title  shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  (whether  in  respect  of  the 
lessor's  title  or  otherwise)  adverse  to,  or  in  derogation 
of,  the  title  of  such  first  registered  proprietor,  and 
subsisting  or  c&pable  of  arising  at  the  time  of  the 
registration  of  such  proprietor  (j). 

{/)  Ante,  p.  627,  ii.  (a).  (A)  L.  T.  R.  (1903)  56. 

Of)  Stat.  38  &  39  Vict.  c.  87,  (i)  Rule  59.     Ante,  y.  623. 

8.  18,  as  amended  by  L.  T.  R.  (/)  L.  T.  IJ.  (1903)  57. 
(1908)  55. 
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Registration 
of  settled 
land. 


A  tenant  for  life  having  the  power  of  sale  given  by 
the  Settled  Land  Acts  (k)  comes  under  the  description 
of  those  entitled  to  apply  for  registration  of  land  (ft ; 
and  settled  land  may,  at  the  option  of  the  tenant  for  life, 
be  registered  either  in  the  name  of  the  tenant  for  life  or, 
where  there  are  trustees  with  powers  of  sale,  in  the 
names  of  those  trustees,  or,  where  there  is  an  overriding 
power  of  appointment  of  the  fee  simple,  in  the  names  of 
the  persons  in  whom  that  power  is  vested  (;«) :  but  there 
shall  also  be  entered  on  the  register  such  restrictions  or 
inhibitions  as  may  be  prescribed  by  the  rules  or  may  be 
expedient  for  the  protection  of  the  rights  of  the  persons 
beneficially  interested  in  the  land  (71).  The  registered 
proprietor  of  settled  land  and  all  other  necessary  parties 
(if  any)  shall,  on  the  request,  and  at  the  expense,  of  any 
person  entitled  to  an  estate,  interest  or  charge  conveyed 
or  created  for  securing  money  actually  raised  at  the  date 
of  such  request  (0),  charge  the  land  in  the  prescribed 
manner  with  the  payment  of  the  money  so  raised  (/>). 
Subject  to  the  maintenance  of  the  right  of  the  registered 
proprietor  to  deal  by  registered  disposition,  or  by  way 
of  mortgage  by  deposit,  with  any  land  whereof  he  is 
registered  as  proprietor,  the  estates,  rights  and  interests 
of  the  persons  for  the  time  being  entitled  under  any 
settlement  comprising  the  land  shall  be  unaffected  by 
the  registration  of  that  proprietor  (q). 


Effect  of  first 
registration 
where  the 
applicant  has 
not  the  legal 
estate. 


It  will  be  observed  (r)  that  a  person  entitled  to  apply 
for  registration  is  not  necessarily  the  person  seised  of  or 
entitled  to  the  legal  estate  in  the  land  which  he  desires 
to  register.  He  may,  for  example,  be  merely  interested 
as  purchaser  under  a  contract  for  sale  (s),  or  entitled  in 


(k)  Ante,  p.  121. 

(Z)  Ante,  p.  Q-21. 

(m)  Stat.  60  &  61  Viet.  c.  65, 
s.  6  (1). 

(n)  Sect.  6  (2) ;  see  L.  T.  R. 
(1903)  78-82,  128,  129.  186— 
190. 


(o)  See  ante,  p.  393,  ii.  (x). 
Ip)  Stat.  60  k  61  Vict.  c.  65. 
8.  6  (7). 

(q)  Sect  6  (8). 

(r)  AfUe,  pp.  620,  621. 

(a)  Ante,  p.  182. 
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equity  only  under  a  simple  trust  for  his  benefit  («),  or  he 
may  have  a  general  power  of  appointment  over  land  of 
which,  in  default  of  appointment,  some  other  is  seised 
in  fee  (u).  In  all  these  cases  the  efifect  of  his  registration 
as  proprietor  of  the  land  appears  to  be  to  vest  in  him 
the  fee  simple  or  the  leasehold  estate  in  the  registered 
land,  without  any  conveyance  from  the  person  previously 
seised  of  or  entitled  to  the  land  at  law ;  and  as  the  estate 
80  vested  in  the  registered  proprietor  is  to  be  free  from 
all  estates  and  interests  except  such  as  are  expressly 
excepted  from  the  efifect  of  registration  (r),  the  estates 
of  those  previously  seised  or  entitled  at  law  appear  to 
be  extinguished.  The  efifect  of  first  registration  thus 
appears  to  resemble  the  efifect  of  a  conveyance  by  a 
tenant  for  life  under  the  power  of  conveyance  given  by 
the  Settled  Land  Acts  (i^^.  As  we  hfive  seen  (x),  where 
a  tenant  for  life  of  settled  land  is  registered  as  proprietor 
thereof,  the  registration  does  not  afifect  the  estates, 
rights  and  interests  of  the  persons  for  the  time  being 
entitled  under  the*  settlement.  In  this  case,  therefore, 
it  does  not  appear  that  the  efifect  of  registration  is  to 
vest  in  him  the  estate  in  fee  simple  :  although,  as  we 
have  seen,  there  is  expressly  reserved  to  him  the  right 
to  deal  with  the  settled  land  by  registered  disposition 
or  by  way  of  mortgage  by  deposit,  and  for  these  purposes, 
it  seems,  he  can  dispose  of  the  whole  estate  which  would 
otherwise  have  vested  in  him  on  registration. 

Every  registered  proprietor  of  any  freehold  or  lease-  The  statutory 
hold  land  may  transfer  the  land  or  any  part  thereof,  or  S^'^tlon 
charge  the  same  with  the  payment  at  an  appointed  time  ot  r^stered 
of  any  principal  sum  of  money,  with  or  without  interest, 
and  with  or  without  a  power  of  sale  to  be  exercised  at 
or  after  a  time  appointed,  or  with  an  annuity  or  other 

(0  Ante,  p.  178.  (to)  Ante,  pp.  118,  123,  892— 

(u)  AiUe,  pp.  371,  373.  394. 

(r)  AnUi,  pp.  626—629.  (x)  Ante,  p.  630. 
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periodical  payment  iy).  Such  transfers  or  charges  are 
requu'ed  to  be  made  by  instrument  of  transfer  or  charge 
drawn  up  in  the  form  prescribed  by  the  Eules,  executed 
as  a  deed  in  the  presence  of  and  attested  by  a  witness, 
who  must  sign  his  name  and  add  his  address  and 
description  {z),  and  duly  stamped  (a) .  And  they  must 
be  completed  by  entry  in  the  register  of  the  transferee 
or  chargee  as  proprietor  of  the  land  transferred  or 
charge  created.  And  until  such  entry  is  made  upon 
a  transfer,  the  transferor  is  to  be  deemed  to  remain  the 
proprietor  of  the  land  (b).  But,  subject  to  the  main- 
tenance of  the  estate  and  right  of  the  registered  pro- 
prietor, any  person,  whether  the  registered  proprietor  or 
not,  haying  a  sufficient  estate  or  interest  in  the  land, 
may  create  estates,  rights,  interests  and  equities  in  the 
same  manner  as  if  the  land  were  not  registered ;  and 
any  person  entitled  to  or  interested  in  any  unregistered 
estates,  rights,  interests  or  equities  in  registered  land 
may  protect  the  same  from  being  impaired  by  any  act 
of  the  registered  proprietor  by  entering  on  the  register 
such  notices,  cautions,  inhibitions  or  other  restrictions 
as  mentioned  in  the  Acts  (c).  A  transfer  for  valuable 
consideration  of  f  reel^old  land  registered  with  an  absolute 
title  shall,  when  registered,  confer  on  the  transferee  an 
estate  in  fee  simple  in  the  land  transferred,  together 


(y)  Stats.  88  k  89  Vict.  c.  87, 
88.  22,  29,  34 ;  60  &  61  Vict. 
0.  66,  8.  9  (8).  By  the  last  of 
these  enactments  and  the  Rules 
special  provisions  ai*e  made  as  to 
mortgages  to  building  societies, 
friendly  societies,  and  industrial 
and  provident  societies ;  see 
L.  T.  R.  (1903)  121,  122,  167. 
The  transfer  of  land  to  a  corpora- 
tion or  to  charitable  uses  is  also 
subject  to  special  regulations ;  see 
Rules  144—146. 

(«)  L.  T.  R.  (1908)  97,  98, 
107—109. 

(a)  The  stamp  duties  payable 
are  those  which  would  have  been 


payable  on  a  similar  disposition 
of  the  land  made  by  an  unregis- 
tered instrument.  But  where  an 
instrument  of  transfer  or  charge 
is  executed  for  the  sole  purpose  of 
can*ying  out  on  the  register  a 
transaction  already  effected  by  a 
deed  or  other  instrument  not  on 
the  register,  the  last-roentioned 
deed  or  instrument  shall  be 
stamped,  and  the  registered 
instrument  shall  bear  no  stamp 
duty.     See  stat.  88  k  39  VicL  c 

87,  s.  88  (7) ;  L.  T.  R.  <1908)  128. 
\b)  Stat  38  &  39  Vict,  c,  87, 

88.  22,  29,  34. 

(c)  Stat.S8&S9Vict.c.87,a.4». 
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with  all  rights,  privileges  and  appurtenances  belonging 
or  appertaining  thereto  (d),  subject  as  follows — (1)  to  the 
incumbrances,  if  any,  entered  on  the  register ;  (2)  unless 
the  contrary  is  expressed  on  the  register,  to  such  liabili- 
ties, rights  and  interests  (if  any)  as  are  by  the  Acts 
declared  not  to  be  incumbrances  (e) — but  free  from  all 
other  estates  and  interests  whatsoever,  including  those 
of  the  Crown  (/) .    A  transfer  for  valuable  consideration  Effect  of 
of  freehold  land  registered  with  a  qualified  or  with  a  [ronsfeTfor 
possessory  title  shall,  when  registered,  have  the  same  valuable 
effect;  save  that  it  shall  not  affect  or  prejudice  the  ofheehoids 
enforcement,  where  the  title  is  qualified,  of  any  right  or  ^^^^^^1:^^^ 
interest  appearing  by  the  register  to  be  excepted  (g),  or  or  possessory 
where  the  title  is  possessory,  of  any  right  or  interest  ^*^^®' 
adverse  to,  or  in  derogation  of,  the  title  of  the  first 
registered  proprietor,  and  subsisting  or  capable  of  arising 
at  the  time  of  the  registration  of  such  proprietor  (A). 

A  transfer  of  freehold  land  made  without  valuable  Effect  of 
consideration  shall,  so  far  as  the  transferee  is  concerned,  l^^^ 
be  subject  to  any  unregistered  estates,  rights,  interests  made  without 
or  equities  subject  to  which  the  transferor  held  the  consideration 
same,  but,  save  as  aforesaid,  shall,  when  registered,  iu  ^f  freeholds, 
all  respects,  and  in  particular  as  respects  any  registered 
dealings  on  the  part  of  the  transferee,  have  the  same 
effect  as  a  transfer  of  the  same  lauds  for  valuable  con- 
sideration (i).     Begistered  transfers  of  leasehold  land  Effect  of 
have  the  like  effect,  according  as  they  were  made  with  [rf^fe^^ 
or  without  valuable  consideration  and  the  title  registered  of  leasehold 
was  absolute,  good  leasehold,  qualified  or  possessory  : 
but,  instead  of  conferring  an   estate  in   fee   simple, 
they  shall  be  deemed  to  vest  in  the  transferee  the 
possession  of  the  land  transferred  for  all  the  leasehold 

(d)  See  L.  T.  R.  (1908)  254 ;  2  {g)  Ante,  pp.  624.  (528. 

Wms.  v.  &  P.  1107,  1108.  {h)  Stat.  38  k  39  Vict.  c.  87, 

(c)  Ante,  p.  627,  n.  (a).  ss.  81,  32. 

(/)  Sut.  38  k  39  Vict.  c.  87,  (0  Stat.  38  k  39  Vict.  c.  87, 

8.  30  ;  cf.  ante,  p.  626.  s.  33. 
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estate  described  in  the  registered  lease,  subject  (1)  to 
all  implied  and  express  covenants,  obligations  and 
liabilities  incident  to  such  estate,  (2)  to  all  ineam- 
brances  entered  on  the  register,  and  (8),  unless  the 
contrary  is  expressed  in  the  register,  to  such  liabilities, 
rights  and  interests  as  affect  the  leasehold  estate  and 
are  by  the  Acts  declared  not  to  be  incumbrances  in 
the  case  of  registered  freehold  land  (J).  And  transfers 
of  leasehold  land  registered  with  a  good  leasehold  title 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  affecting  or  in  derogation  of 
the  lessor^s  title  to  grant  the  lease  (k).  In  all  these 
provisions  as  to  the  effect  of  registered  transfers  of 
land  (0,  the  word  ''land,"  in  the  absence  of  anything 
to  the  contrary  in  the  register,  or  in  the  transfer,  or 
in  the  case  of  leasehold  land  in  the  lease,  includes 
the  mines  and  minerals  if  parcel  thereof  (?n);  so 
that  a  registered  transfer  of  any  land,  like  a  con- 
veyance of  unregistered  land  (n),  passes  the  right  to 
all  mines  and  minerals  within  and  under  the  same, 
except,  however,  rights  to  mines  and  minerals  created 
previously  to  the  registration  of  the  land  or  the  year 
1898  (o).  On  every  entry  in  the  register  of  a  dis- 
position by  the  registered  proprietor  of  any  land,  the 
land  certificate,  if  not  deposited  in  the  registry  (p),  must 
be  produced  to  the  registrar,  and  a  note  of  such  entry 
officially  indorsed  thereon  (q) .  On  a  registered  transfer 
of  the  whole  of  the  land  to  which  a  land  certificate 
relates,  the  certificate  so  indorsed  is  delivered  to  or 


U)  Stat.  38  k  39  Vict.  c.  87, 
88.  35,  38,  fls  amended  by  L.  T.  R. 
(1903)  140,  142, 

{k)  L.  T.  R.  (1903)  141 ;  Btat. 
38  k  39  Vict.  c.  87,  s.  38. 

(I)  Stat.  38  &  39  Vict.  c.  87, 
ss.  30—33,  35,  38. 

(wi)  Stat.  60  k  61  Vict.  c.  65, 
First  Schedule. 

(w)  Ante,  p.  34. 

(o)  j4iUe,  p.  627,  n.  (a). 


(p)  AnUs,  p.  626. 

iq)  Stat.  60  k  61  Vict,  c  65, 
8.  8(1).  And  by  L.  T.  R.  (1903) 
265,  on  any  ap])Licatioii  for  regis- 
tration made  by  or  nk-ith  the 
consent  of  the  registered  pro- 
prietor of  the  land,  the  registnr 
may  require  the  production  of  Ae 
land  certificate,  or  certificate  of 
charge  or  incumbrance. 
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deposited  for  the  transferee ;  and  if  part  only  of  the 
land  has  been  transferred,  a  new  land  certificate,  relating 
to  the  part  transferred,  is  prepared  and  delivered  to  or 
deposited  for  the  transferee  (r).  Registered  transfers 
of  registered  land  take  effect,  not  by  Way  of  grant  or 
assignment  of  the  registered  proprietor's  estate  in  the 
land,  but  by  way  of  the  execution  of  an  over-riding 
power  (9).  And  if  made  for  valuable  consideration, 
they  extinguish  all  outstanding  estates  or  interests 
j)reviously  created  under  any  unregistered  disposition 
made  by  the  registered  proprietor  (t),  saving  only  such 
as  are  included  among  the  things  declared  not  to  be 
incumbrances  (u) ;  for  instance,  easements  or  leases 
•for  not  more  than  twenty-one  years,  where  there  is  an 
occupation  thereunder. 

A  registered  charge  upon  registered  land  appears  to  Registered 
confer  no  more  than  a  legal  charge  or  lien  upon  the  ™Jf^ 
lands  comprised  therein  for  the  money  secured ;  and  rei^iRtered 
such  charges  are  subject  to  the  provisiohs  of  the  Acts 
as  respects  qualified  or  possessory  titles  (r).     When 
such  a  charge  is  created,  there  are  implied,  in  the  absence 
of  any  entry  on  the  register  to  the  contrary,  covenants 
by  the  charger  with  the  registered  proprietor  for  the 
time  being  of  the  charge  to  pay  the  principal  sum 
charged,  and  interest  (if  any)  at  the  appointed  time,  and 
in  default,  to  pay  interest  half-yearly  («).    On  creation  covenant 
of  a  registered  charge  on  leasehold  land,  there  is  implied,  Q^^r^^^n* 
in  the  absence  of  any  entry  on  the  register  to  the  con-  leiwehoida. 
trary,  a  covenant  by  the  chargor  with  the  registered 
proprietor  for  the  time  being  of  the  charge  to  pay  the 
rent  and  perform  or  observe  the  covenants  and  condition  s 

(r)  Stat  38  &  39  Vict.  c.  87,  (m)  AnU,  p.  627,  n.  (a). 

«.  29   (par.   2),    as  amended   by  (v)  Stats.  38  &  39  Vict  c.  87, 

60  k  61  Vict  c.  65,  s.  8.  s.  22  ;  60  &  61  Vict  c.  65,  First 

(*)  Capital  and  Counties  Bank,  Schedule  ;  ante,  pp.  623—629. 

Ltd.,  T.  JUiixles,  1903,  1  Ch.  631,  {w)  Stat   38  &  39  Vict  c.  87, 

«55.  s.  23  ;  c/.  atUe,  pp.  618,  614. 

(0  Ante^  p.  632. 
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of  the  lease,  and  indemnify  the  covenantee  against  the 
same  (x).  On  the  completion  of  a  registered  charge, 
a  certificate  of  charge  is  required  to  be  prepared,  and 
is  either  delivered  to  the  proprietor  of  the  charge  or 
deposited  in  the  registry,  as  he  may  prefer  (y) :  but 
subject  to  any  stipulation  to  the  contrary,  the  proprietor 
of  a  registered  charge  is  not  entitled  to  have  custody  of 
the  land  certificate  (xr),  or  to  require  a  land  certificate  to 
be  applied  for  (a).  Subject  to  any  entry  to  the  contrary 
on  the  register,  the  registered  proprietor  of  a  registered 
charge  has  the  following  remedies,  besides,  of  coarse, 
suing  on  the  implied  covenant :  (1)  he  may,  for  the 
purpose  of  obtaining  satisfaction  of  any  moneys  due  to 
him  under  the  charge,  at  any  time  during  the  con- 
tinuance of  his  charge,  enter  upon  the  land  charged,  or 
any  part  thereof,  or  into  the  receipt  of  the  rents  and 
profits  thereof,  subject  nevertheless  to  the  right  of  any 
persons  appearing  on  the  register  to  be  prior  incum- 
brancers, and  to  the  liability  attached  to  a  mortgagee  in 
possession  (b) ;  (2)  he  may  enforce  a  foreclosure  or  sale 
of  the  land  charged,  in  the  same  manner  and  under  the 
same  circumstances  in  and  under  which  he  might  enforce 
the  same  if  the  land  had  been  transferred  to  him  by  way 
of  mortgage,  subject  to  a  proviso  for  redemption  on 
payment  of  the  money  named  at  the  appointed  time  (c) ; 
(3)  if  the  charge  were  made  with  a  power  of  sale,  he 
may,  at  any  time  after  the  expiration  of  the  appointed 
time,  sell  and  transfer  the  land  charged,  or  any  part 
thereof,  in  the  same  manner  as  if  he  were  the  regis- 
tered proprietor  of  such  land(d).  A  chargee,  upon 
obtaining  an  order  for  foreclosure  absolute,  becomes 
absolutely  entitled  in  equity  to  the  land  charged  (e); 


[x)  Stat.  38  k  39  Vict.  c.  87, 
s.  24. 

{y)  Stats.  38  k  39  Vict.  c.  87, 
8.  29  ;  60  &  61  Vict.  c.  65,  s.  8 
(4) ;  L.  T.  K.  (1903)  259. 

(«)  Jinte,  |>.  626. 

(a)  Stat.  60  k  61  Vict.  c.  65, 


B.8(4). 

(6)  Stat.  88  k  39  Vict  a  87, 
8.  25 ;  aiUe^  p.  537. 

(c)  Sect.  26 ;  ante,  pp.  542, 548. 

Id)  Sect.  27. 

(«)  AiUe,  p.  543. 
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and  he  is  entitled,  on  production  of  an  office  copy 
of  the  order  for  foreclosure  absolute,  accompanied 
by  the  certificate  of  charge,  and  if  required  by  the 
registrar  by  the  land  certificate,  to  be  registered  as  the 
proprietor  of  the  land  (/).  The  effect  of  such  registra- 
tion would  seem  to  be  to  vest  in  him  the  legal  estate  in 
the  land.  Where  a  transfer  is  made  by  the  registered 
proprietor  of  a  charge  in  exercise  of  the  power  of  sale 
conferred  by  the  charge,  the  transfer  may  be  registered, 
and  a  new  land  certificate  issued  to  the  purchaser, 
without  production  of  the  former  land  certificate,  but 
the  certificate  of  charge  must  be  produced  or  accounted 
torig).  And  on  registration  of  such  a  transfer,  the 
purchaser  appears  to  acquire  the  legal  estate  in  the  land 
sold  (A).  With  regard  to  the  creation  of  a  statutory 
charge  with  power  of  sale,  the  Land  Transfer  Act, 
1897  (t),  applied  to  registered  charges  the  power  of  sale 
and  other  powers  given  by  the  Conveyancing  Act  of 
1881  (k)  to  mortgagees  by  deed ;  so  that,  as  the  instru- 
ment of  charge  is  a  deed(0,  the  chargee  will  have  all 
these  powers  in  the  absence  of  stipulation  to  the  con- 
trary (m).  Subject  to  any  entry  to  the  contrary  on  the  Priorities  of 
register,  registered  charges  on  the  same  land  shall  as  Surges. 
between  themselves  rank  according  to  the  order  in  which 
they  are  entered  on  the  register,  and  not  according  to 
the  order  in  which  they  are  created  (w).  The  regis-  Transfer 
tered  proprietor  of  any  charge  may  transfer  the  charge  ^  ^  *^*^' 
to  another  person  by  instrument  of  transfer  drawn  up 
in  the  prescribed  form,  and  executed  and  attested  as 
required  in  the  case  of  a  transfer  of  land  (o),  and  com- 
pleted by  entry  on  the  register  of  the  transferee  as 

(/)  L.  T.  R,  fl903)  164.  anU,  pp.  544—546. 

(g)  Stat.  60  &  61   Vict.  o.  65,  (/)  Ajiie,  p.  632. 

8.  8  (4).  {m)  See  L.  T.   R.   (1903)  158, 

(h)  AnU,  pp.  632-635.  159. 

(i)  Stat.  60  &  61  Vict.  c.   65,  («)  SUt.  38  k  39  Vict.  c.  87, 

a.  9  (2).  8.  28. 

{k)  Stat.  44  &  45  Vict.  c.  41,  (o)  AnU,  p.  632. 
88.   19—24,  except  8.  21   (1,  4) ; 
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proprietor  of  the  charge  transferred :  but  until  Buch 
entry  the  transferor  shall  be  deemed  to  remain  proprietor 
of  the  charge.  On  such  entry  being  made,  the  certificate 
of  charge  must  be  produced  and  indorsed  therewith,  and 
will  then  be  delivered  to  or  deposited  for  the  transferee. 
A  registered  transferee  for  value  of  a  charge,  and  his 
successors  in  title,shall  not  be  affected  by  any  irregularity 
or  invalidity  in  the  original  charge,  of  which  he  was  not 
aware  when  it  was  transferred  to  him  (p).  The  regis- 
tered proprietor  of  a  charge  may  also  make  a  registered 
charge,  called  a  sub-charge,  thereon  in  the  same  manner 
as  the  registered  proprietor  of  land  can  make  a  registered 
charge  thereon  (^),  and  with  the  like  incidents  (r) ;  and 
a  certificate  of  sub-charge  will  be  issued  accordingly  (<). 
The  cessation  of  a  registered  charge  is  required  to  be 
notified  on  the  rejitister,  at  the  requisition  of  the  regis- 
tered proprietor  of  the  charge,  or  on  due  proof  of  the 
satisfaction  thereof,  by  cancellation  of  the  original  entry 
or  otherwise ;  and  thereupon  the  charge  shall  be  deemed 
to  have  ceased  (t).  Nothing  contained  in  any  charge 
shall  take  away  from  the  registered  proprietor  thereof 
the  power  of  transferring  it  by  registered  disposition  or 
requiring  the  cessation  thereof  to  be  noted  on  the  register, 
or  affect  any  registered  dealing  with  land  or  a  charge  in 
respect  of  which  the  charge  is  not  expressly  registered 
or  protected  in  accordance  with  the  Acts  (t^) .  The  above 
provisions  (x)  appear  to  apply  to  registered  charges 
of  an  annuity  or  other  periodical  payment  (v);  in 
addition  to  which  the  chargee  would  appear  to  have 
the  remedies  given  by  sect.  44  of  the  Conveyancing 
Act  of  1881  (z). 


(p)  Stat.  38  k  39  Vict.  c.  87, 
8.  40,  RR  amended  by  60  k  61 
Vict. c. 65, 8.  8,  and  First  Schedule. 

(q)  L.  T.  K.  (1903)  178,  180. 

(r)  Rnle  179. 

(s)  Rule  181. 

(t)  Stat.  38  &  39  Vict.  c.  87, 
s.  28  ;  L.  T.  R.  (1903)  17, 166. 


ill)  SUt.  60  k  61  Vict.  c.  65, 
8.  9  (4). 

(y)  I.e.,  stats.  88  &  89  Vict  c. 
87,  ss.  22—28,  40  ;  60  &  61  Vict. 
c.  65,  R.  9  (4). 

(?/)  Stat.  60  k  61  Vict  c  65. 
8.  9  (3). 

(z)  Ante,  p.  422. 
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The  registered  proprietor  of  any  freehold  or  leasehold  Charge  by 
land  or  of  a  charge  may,  subject  to  any  registered  the  b!nd 
estates,  charges  or  rights,  create  a  lien  on  the  land  or  certificate 
charge  by  deposit  of  the  land  certificate  or  certificate  of  charge. 
of  charge ;  and  such  lien  shall,  subject  as  aforesaid, 
be  equivalent   to  a  lien  created   by  the  deposit  of 
title-deeds  (a)  or  of  a  mortgage  deed  of  unregistered 
land  by  an  owner  entitled  in  fee  simple  or  for  the  term  or 
interest  created  by  the  lease  for  his  own  benefit,  or  by  a 
mortgagee  beneficially  entitled  to  the  mortgage  (h) .  And 
any  person  with  whom  such  certificate  is  deposited  as 
security  for  money  may  give  notice  of  the  deposit  to 
the  registrar ;  and  such  notice  shall  be  entered  in  the 
Charges  Register,  and  shall  operate  as  the  lodgment 
of  a  caution  (c). 

Where  any  person  is  entitled  to  an  incumbrance  Registration 
created  prior  to  the  first  registration  of  land  (d),  he  prietoraWp  of 
may  apply  to  be  registered  as  the  proprietor  of  such  incumbrances 
incumbrance,   and   may  be   so   registered  (e).    After  registration. 
such  registration,  all  transfers  and  other  dispositions 
of  the  incumbrance  shall  be  entered  in  the  register 
and  made  in  the  same  forms  as  are  required  in  the 
case  of  registered  charges  (/) ;  and  the  incumbrance 
shall  cease  to  be  subject  to  the  jurisdiction  of  any 
local    Deed    Registry  (g).     On    such    registration    a  Certificate  of 
certificate  of  incumbrance  is  issued  to  the  registered  ^^^"™  T&ace. 
proprietor  thereof ;  and  after  such  registration  he  can 
create   a   charge   on    the    incumbrance    by   way  of 
registered  sub-charge  or  of  deposit  of  the  certificate  of 
incumbrance,  in  like  manner  us  the  registered  pro- 
prietor of  a  registered  charge  can  so  deal  with  his 
charge  {h).    After  such  registration,  also,  he  is  enabled 

(a)  AiiUi  p.  562.  (/)  Ante,  p.  637. 

(6)  Stat.  60  &  61  Vict.  c.  65,  8.8.  (^)  Rules     176,     177;     ante 

(c)  L.  T.  R.  (1903)  243.  p.  557- 

(rf)  Ante,  p.  622.  (70  Rules      178—181  ;      anle, 

(c)  L.  T.  R.  (1903)  175.  p.  638. 
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to  give  effect  to  any  power  of  sale  incident  to  his 
incumbrance  (i)  by  transferring  the  land,  on  which 
the  incumbrance  is  charged,  in  the  same  manner  as  if 
he  were  the  registered  proprietor  thereof  {k). 


Transmission 
on  death  or 
bankraptcy. 


Provision  is  made  for  the  registration,  on  the  death 
of  the  sole  proprietor  or  of  the  survivor  of  several  joint 
proprietors  (t)  of  any  registered  land  or  charge,  of  the 
persons  entitled  by  law  to  succeed  thereto  (m).  Where 
tlie  deceased  proprietor's  estate  or  interest  was  absolute, 
his  legal  personal  representatives  are  entitled  to  be 
registered  in  his  place  (n) ;  or  a  devisee  or  legatee  of 
the  property,  or  a  person  to  whom  the  property  has 
been  appropriated  in  satisfaction  of  a  legacy  or  share 
of  residue,  may  be  registered  as  proprietor  with  the 
personal  representatives'  assent  (o) ;  and  if  the  deceased 
proprietor  died  intestate,  the  heir  in  the  case  of  free- 
holds, and  any  person  entitled  under  the  Statute  of 
Distributions  in  the  case  of  leaseholds  or  a  charge,  may 
be  registered  as  proprietor  upon  a  transfer  from  the 
administrator  (2?).  Where  a  settlement  is  created  by 
the  will  of,  or  otherwise  arises  in  consequence  of  the 
death  of,  a  sole  registered  proprietor  of  land,  it  is  the 
duty  of  his  personal  representatives  to  apply  for  the 
registration  of  the  person  entitled  to  be  registered  as 
proprietor,  and  for  the  entry  on  the  register  of  proper 
restrictions  or  inhibitions  (q).  Where  the  deceased 
person  was  a  tenant  for  life  registered  as  proprietor  of 
settled  land  (r),  it  is  the  duty  of  the  trustees  of  the 


(i)  Ante,  pp.  544—646. 

(it)  Stats.  38  k  39  Vict.  c.  87, 
s.  27  ;  60  &  61  yict.  c.  65, 
88.  9  (1),  22  (6,  c)  ;  see  2  Wins. 
V.  &  P.  1066—1069,  1117—1123. 

{I)  On  the  death  of  one  of 
several  joint  proprietors,  his  name 
is,  on  production  of  evidence  of 
his  death,  to  be  withdrawn  from 
the  register;  L.  T.  R.  (1903)  191. 

(m)  Stats.  38  &  39  Vict.  c.  87, 


ss.  41,  42 ;  60  &  61  Vict  c  65. 
ss.  3,  4  (3),  6  (4,  6) ;  L.  T.  K. 
(1903)  183—192. 

(n)  Stet  38  &  39  Vict,  c  87, 
8.  42  ;  L.  T.  R.  (1903)  183,  184. 

(o)  Stat.  60  &  61  Vict  c  65, 
ss.  8,  4  ;  L.  T.  R.  (1903)  185. 

(p)  Anu,  pp.  217—219. 

(q)  Stat.  60  k  61  Vict  c  65, 
s.  6  (5) ;  L.  T.  R.  (1908)  186. 

(r)  Ante,  p.  630. 
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settlement  to  apply  for  registration  of  the  successor 
under  the  settlement  as  proprietor,  with  the  necessary 
restrictions  or  inhibitions  (if  any)  («) ;  and  on  the 
application  of  the  trustees,  such  successor  may  be 
registered  accordingly  (<).  If  the  trustees  neglect  to 
make  such  application,  or  there  are  no  such  trustees, 
any  person  interested  under  the  settlement  may  apply 
for  the  registration  of  a  new  proprietor,  and  on  inquiry 
by  the  registrar  into  the  terms  of  the  settlement,  and 
after  notice  given  to  the  trustees  (if  any)  and  the 
succeeding  tenant  for  life,  and  such  other  persons  as 
the  registrar  shall  think  fit,  the  new  proprietor  may  be 
entered,  with  such  restrictions  and  inhibitions  as  are 
proper  in  the  circumstances  of  the  case  (m).  Provision 
is  also  made  for  the  registration,  on  the  bankruptcy  of 
the  registered  proprietor  of  any  registered  land  or  charge, 
of  the  official  receiver  or  other  trustee  for  the  time  being 
in  the  bankruptcy  as  proprietor  in  his  place ;  and  for 
the  registration  of  the  official  receiver  or  other  trustee, 
in  whom  the  land  or  charge  has  become  vested  under  a 
scheme  of  arrangement  approved  by  a  Court  having 
jurisdiction  in  bankruptcy  (x).  Any  person  registered  Position  of 
in  the  place  of  a  deceased  or  bankrupt  proprietor  shall  r^^j^red  in 
hold  the  land  or  charge  in  respect  of  which  he  is  place  of 
registered  upon  the  trusts  and  for  the  purposes  to  bankrupt 
which  the  same  is  applicable  by  law,  and  subject  to  proprietor. 
any  unregistered  estates,  rights,  interests  or  equities 
subject  to  which  the  deceased  or  bankrupt  proprietor 
held  the  same  ;  but,  save  as  aforesaid,  he  shall  in  all 
respects,  and  in  particular  as  respects  any  registered 
dealings  with  such  land  or  charge,  be  in  the  same 
position  as  if  he  had  taken  such  land  or  charge  under  a 
transfer  for  a  valuable  consideration  (y). 

(»)  Stat.  60  &  61  Vict.  c.  65,  ss.  43,  47  ;  L.  T.  R.  (1903)  193— 

s.  6  (4).  200 ;  ante,  pp.  271,  272. 

it)  L.  T.  R.  (1903)  187—189.  (y)  Stat.  38  k  39  Vict.  c.  87, 

{u)  L.  T.  R.  (1903)  190.  s.  46. 
(x)  Stat.   38  &  39  Vict.  c.  87, 

W.R.P.  41 
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Ti-aDiifere  and 
charges  before 
registration. 


Where  a  perBon  on  whom  the  right  to  be  registered 
as  proprietor  of  land  or  of  a  charge  has  devolved  bv 
reason  of  the  death  or  bankruptcy  of  the  registered 
proprietor,  or  has  been  conferred  by  an  instrument  of 
transfer  or  charge  in  accordance  with  the  Acts,  desires 
to  transfer  or  charge  the  land  or  to  deal  with  the  charge 
before  he  is  himself  registered  as  proprietor,  he  may  do 
BO  by  an  instrument  in  the  same  form  as  is  required  for 
a  disposition  by  a  registered  proprietor  (z) ;  but  uo 
registration  of  such  instrument  shall  be  made  until  the 
person  executing  the  same  has  been  registered  as  pro- 
prietor, or  his  right  to  be  so  registered  has  been  shown 
to  the  satisfaction  of  the  registrar.  Subject  to  the 
provisions  of  the  Act  of  1875  with  regard  to  registered 
dealings  for  valuable  consideration  (a),  a  transfer  or 
charge  so  made  shall  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor  (&). 


Notice  of 
trosts. 


Neither  the  registrar  nor  any  person  dealing  with 
registered  land  or  a  charge  shall  be  affected  with  notice 
of  a  trust,  express,  implied  or  constructive;  and 
references  to  trusts  shall,  as  far  as  possible,  be  excluded 
from  the  register  (c). 


Evidence  of 
title  on  sale 
of  registered 
land. 


A  purchaser  of  registered  land  (ci)  shall  not  require  any 
evidence  of  title  except  (1)  the  evidence  to  be  obtained 
from  an  inspection  of  the  register  or  of  a  certified  copy 
of,  or  extract  from,  the  register ;  (2)  a  statutory  declara- 
tion as  to  the  existence  or  otherwise  of  matters  which 
are  declared  by  sect.  18  of  the  Act  of  1875  and  by 
the  Act  of  1897  not  to  be  incumbrances  {e) ;  (8)  if  the 
proprietor  of  the  land  is  registered  with  an  absolute  title, 


(s)  AnU,  p.  632. 

(a)  Ante,  pp.  «82— 684. 

(ft)  Stat.  6u  &  61  Vict.  c.  66, 
8.  9  (6);  L.  T.  R.  (1908)  108,  104. 

(c)  Stttt.  60  &  61  Vict.  c.  65, 
First  Schedule,  replaciug  38  &  89 


Vict    c.   87,   8.  83   (1).     See  2 
Wins.  V.  &  P.  1081  sq. 

(d)  As  to  the  sale  of  registereii 
land,  see  2  Wms.  V.  k  P.  1058  »?. 

(e)  AnU,  p.  627,  ii.  {a). 
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and  there  are  incumbrances  entered  on  the  register  as 
subsisting  at  the  first  registration  of  the  land,  either 
evidence  of  the  title  to  those  incumbrances  or  evidence 
of  their  discharge  from  the  register  ;  (4)  where  the  pro- 
prietor of  the  land  is  registered  with  a  qualified  title, 
the  same  evidence  as  above  provided  in  the  case  of 
absolute  title,  and  such  evidence  as  to  any  estate,  right 
or  interest  excluded  from  the  effect  of  the  registration  (/) 
as  a  purchaser  would  be  entitled  to  if  the  land  were 
unregistered ;  (5)  if  the  land  is  registered  with  a 
possessory  title,  such  evidence  of  the  title  subsisting  or 
capable  of  arising  at  the  first  registration  of  the  land  (g) 
as  the  purchaser  would  be  entitled  to  if  the  land  were 
unregistered.  Where  the  vendor  of  registered  land  is 
not  himself  registered  as  proprietor  of  the  land  or  of  a 
charge  giving  a  power  of  sale  over  the  land,  he  shall,  at 
the  request  of  the  purchaser  and  at  his  own  expense, 
and  notwithstanding  any  stipulation  to  the  contrary, 
either  procure  the  registration  of  himself  as  proprietor 
of  the  land  or  of  the  charge,  as  the  case  may  be,  or 
procure  a  transfer  from  the  registered  proprietor  to  the 
purchaser.  In  the  absence  of  special  stipulation,  a 
vendor  of  land  registered  with  an  absolute  title  shall 
not  be  required  to  enter  into  any  covenant  for  title,  and 
a  vendor  of  land  registered  with  a  possessory  or  qualified 
title  shall  only  be  required  to  covenant  against  estates 
and  interests  excluded  from  the  effect  of  registration  (/t), 
and  the  implied  covenants  under  sect.  7  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (i),  shall  be 
construed  accordingly  (&).  Where  a  land  certificate  Delivery 
has  been  issued,  the  vendor  shall  deliver  it  to  the  certm^te 
purchaser  on  completion  of  the  purchase,  or,  if  only  a 
part  of  the  land  comprised  in  the  certificate  is  sold, 
he  shall,  at  his  own  expense,  produce  or  procure  the 

(/)  See  ante,  pp.  628,  629.  (i)  Ante,  pp.593,  594, 606,  610. 

(g)  See  anU,  pp.  628,  629.  (k)  Stat.  60  k  61  Vict.  c.  65, 

(A)  See  ante,  pp.  628,  629.  s.  16. 

41—2 
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SuccesBion 
and  estate 
duty  charged 
on  registered 
land. 


Instruments 
or  appli-i 
cations 
delivered  for 
registration 
take  effect 


production  of  the  certificate,  as  required  by  the  Land 
Transfer  Act,  1897,  for  the  completion  of  the  pur- 
chaser's registration.  Where  the  certificate  has  been 
lost  or  destroyed,  the  vendor  shall  pay  the  costs  of 
the  proceedings  required  to  enable  the  registrar  to 
proceed  without  it  (Z). 

On  every  application  to  register  land  with  an  absolute 
title,  or  to  register  a  transmission  of  land,  the  registrar 
shall  inquire  as  to  succession  duty  and  estate  duty  (m) ; 
and  if  it  appears  that  there  is,  or  is  capable  of  arising, 
any  such  liability  to  succession  duty  or  estate  duty  as 
would  affect  the  purchaser  from  the  person  to  be 
registered  as  proprietor  if  the  land  were  unregistered  (wi), 
the  registrar  shall  enter  notice  of  the  liability  on  the 
register  in  the  prescribed  manner  (n) .  Succession  duty 
and  estate  duty  shall  not  (a)  unless  so  noted  on  the 
register,  or  (b)  unless  in  the  case  of  a  possessory  title 
the  liability  to  the  duty  was,  at  the  date  of  the  original 
registration  of  the  land,  subsisting  or  capable  of  arising, 
or  (c)  unless  in  the  case  of  a  qualified  title  the  liability 
to  the  duty  was  included  in  the  exceptions  made  on 
such  original  registration  of  the  land  (o),  affect  a  bond 
fide  registered  purchaser  for  full  consideration  in  money 
or  money's  worth,  although  he  may  have  received  extra- 
neous notice  of  the  liability  in  respect  thereof  {p). 

Where  instruments  or  applications  are  delivered  at 
the  registry  with  the  proper  Inland  Bevenue  and  Land 
Begistry  fee  stamps  (g)  affixed  thereto  or  impressed 
thereon,  accompanied  when  necessary  by  the  land 

prietor  of  a  registered  cliarge 
would  be  held  to  be  a  purchaser 
to  the  extent  of  the  charge.  The 
above-mentioned  proTisioni  of 
sect.  18  of  the  Act  of  1875  with 
regard  to  accession  duty  apply  to 
registered  charges;  anU^  p.  627, 
n.;  Stat  88  &  89  Vict.  c.  87, 
s.  83  (S). 

{q)  See  ante,  p.  6S2,  n.  (a) ;  Land 
Transfer  Fee  Order,  1903,  r.  8. 


(I)  Stat.  60  &  61  Vict.  c.  66, 
s.  8  (2)  ;  see  anie^  p.  634. 

(m)  AiiUy  pp.  236,  267—260, 
406—408. 

(»)  SeeL.T.R.(1903)208— 211. 

(o)  Ante,  pp.  623,  624. 

{p)  Stat.  60  &  61  Vict.  c.  66, 
s.  13.  These  provisions  do  not, 
it  will  be  observed,  expressly  apply 
to  registered  charges ;  but  it  is 
presumed  that  the  registered  pro- 
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certificate  or  certificate  of  charge  (r),  they  shall  be  as  from  the 
examined  by  an  officer  of  the  registry,  and  if  certified  delivery. 
by  him  as  capable  of  registration,  they  shall  be  entered 
in  a  book  in  the  order  in  which  they  are  delivered* 
The  registration  shall  then  be  completed  as  of  the  day 
on  which,  and,  in  the  absence  of  direction  or  inference 
to  the  contrary  in  or  from  the  instruments  or  appli- 
cations themselves,  of  the  priority  in  which  the 
instruments  or  applications  were  delivered  («).  But  Priority 
the  registered  proprietor  of  land  or  of  a  charge,  or  his  "^  *^* 
solicitor,  or  with  his  consent  in  writing,  any  other 
person  or  his  solicitor,  may  lodge  at  the  registry  a 
notice  (called  a  priority  notice)  reserving  priority  for 
a  specified  instrument  or  for  a  specified  application 
intended  to  be  subsequently  made.  The  notice  shall 
be  accompanied  by  the  land  certificate  or  certificate  of 
charge,  and  shall  be  entered  on  the  register,  and  the 
certificate  shall  be  indorsed  accordingly.  If  within 
fourteen  days  from  the  lodging  of  the  notice  or  such 
further  time  as  the  registrar  shall  think  fit,  the 
specified  instrument  or  application  is  delivered  for 
registration,  it  shall  be  registered  with  priority  to  any 
other  instrument  or  application  affecting  the  same 
land  or  charge  which  may  have  been  delivered  in  the 
meantime.  On  the  expiration  of  the  period  fixed,  as 
aforesaid,  for  the  operation  of  the  notice,  it  may  be 
cancelled  (t).  On  the  purchase  of  part  of  the  land 
comprised  in  a  registered  title,  the  purchaser  may  be 
registered  provisionally  as  proprietor  of  the  land ;  and 
such  registration  may  be  afterwards  completed  (as  on 
payment  of  the  purchase  money),  or  if  necessary, 
cancelled  (u). 

Provision  is  made  for  the  registration,  as  annexed  to  Annexation 

of  conditioo9 
(r)  ^n^«,  pp.  634,  n.  (<y),  636.         to    the    completion    of   sales   of 
(8)  L.  T.  K.  (1903)  111.  legistei-ed  laud,  see  2  Wins.  V.  4 

(0  L.  T.  It.  (1903)  117.  r.  1071—1081. 

(u)  L.  T.  R.  (iyo3)  157.     As 
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to  registeredi 
land. 


any  registered  land,  of  a  condition  that  sach  land  or  any 
Rpecified  portion  thereof  is  not  to  be  built  on,  or  is  to  be 
or  not  to  be  used  in  a  particular  manner,  or  of  any  other 
restrictive  condition  capable  of  affecting  assigns,  by  way 
of  notice  {x) ;  and  on  registration  of  such  a  condition  the 
proprietor  and  every  transferee,  and  every  other  person 
deriving  title  from  him,  shall  be  deemed  to  be  affected 
with  notice  thereof.  Any  such  condition  may,  however, 
be  modified  or  discharged  by  order  of  the  Court,  on 
proof  to  the  satisfaction  of  the  Court  that  such  modifi- 
cation will  be  beneficial  to  the  persons  principally 
interested  in  the  enforcement  of  such  condition  (y). 


Notices, 
cautions, 
inhibitions 
and  restric- 
tions. 


Notice  of 
lease  or 
agreement 
for  lease. 


With  respect  to  the  notices,  cautions,  inhibitions  and 
restrictions,  by  which  the  rights  of  persons  entitled  to 
any  unregistered  estates  or  interests  in  registered  land 
may  be  protected  {z) : — Provision  is  made,  as  we  have 
seen  (a),  for  entry  in  the  register  of  incumbrances  prior 
to  registration,  and  of  notice  of  such  liabilities,  rights 
and  interests  as  are  by  the  Acts  declared  not  to  be 
incumbrances  (6),  and  of  a  deposit  of  the  land  certi- 
ficate or  a  certificate  of  charge.  Besides  this,  any 
lessee  or  other  person  entitled  to  or  interested  in  a 
lease  or  an  agreement  for  a  lease  of  registered  land, 
where  the  term  granted  is  for  or  determinable  on  a  life 
or  lives,  or  exceeds  twenty-one  years,  or  where  the 
occupation  is  not  in  accordance  with  the  lease  or  agree- 
ment, may  apply  for  registration  of  notice  of  the  lease  or 
agreement ;  and  when  such  notice  is  registered,  every 
registered  proprietor  of  the  land,  and  every  person 
deriving  title  through  him,  except  proprietors  of  incum- 
brances registered  prior  to  the  registration  of   such 


{x)  Ante,  p.  185. 

(y)  Stat.  38  &  39  Vict.  e.  87, 
s.  84,  amended  by  60  &  61  Vict. 
w  65,  First  Schedule.  See  Or&und 
Rent  JJevefopment  Co.  v.  fVest, 
1902, 1  Ch.  674  ;  2  Wms.  V.  &  P. 


1085,  1110,  1111. 
(z)  AiUe,  p.  632, 
(a) 


639. 


AnU,  pp.  622,  627,  n.  («), 


{h)  L.  T.  }?.  (1903)  20S— 215. 
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notice,  shall  be  deemed  to  be  affected  with  notice  of  the 
lease  or  agreement  as  an  incumbrance  on  the  land  in 
respect  of  which  the  notice  is  entered  (c).     Such  notice, 
however,  cannot  be  registered  without  the  concurrence 
of  the  registered  proprietor  of  the  land,  except  under  an 
order  of  the  Court  (d).    Any  person  entitled  to  an  estate  Notice  of 
in  dower  {e)  or  by  the  curtesy  (/)  in  any  registered  land  ^^^^^j.  ^ 
may  apply  for  registration  of  notice  of  such  estate  ;  and  curtesy. 
such  registration  shall  be  made,  if  the  registrar  shall  be 
satisfied  with  the  applicant's  title  to  such  estate  ;  and 
such  estate,  when  so  registered,  shall  be  an  incumbrance 
appearing  on  the   register,  and  shall   be   dealt   with 
accordingly  (^). 

Any  person  interested  under  any  unregistered  instru-  Caution 
ment  or  as  a  judgment  creditor,  or  otherwise  howsoever,  r^/^red 
in  any  land  or  charge  rep;istered  in  the  name  of  any  dealings  with 
other  person,  may  lodge  with  the  registrar  a  caution  j^^  ^^^ 
against  registered  dealings  therewith  (h),  the  effect  of 
which   is   that   the   registrar   shall   not  without  the 
cautioner's  consent  register  any  dealing  with  such  land 
or  charge  until  he  has  served  notice  upon  the  cautioner, 
warning  him  that  his  caution  will  cease  to  have  effect 
after  the  expiration  of  the  time  (i)  mentioned  in  the 
notice,  and  such  time  has  expired  (/c).     At  any  time  Cautioner 
before  the  expiration  of  the  period  limited  by  the  ^^^  '^^^^  , 
notice,  or  such  extension  thereof  as  may  be  granted  caution 
by  the  registrar,  the  cautioner  may  show   cause  (/)  continue  or 

the  dealing 

(c)  Stat.  38  &  89  Vict.  o.  87,       curtesy,  of  which  notice  has  been   should  not  be 
8.    50 ;    see    L.    T.    R.     (1903)      registered    {ante,   i>.   646),   shall   registered. 
201 — 206.  not  be  entitled  to  a  caution  in 

(d)  Sect.  51.  respect  thereof ;  stat.  38  k  39 
{e)  Ante,  p.  320.  Vict.  c.  87,  s.  53  ;  see  L.  T.  K, 
(/)  AnU,  pp.   300,   306,    309,       (1903)  226,  227. 

311.  (i)  Fourteen   days,  as  a  rule  ; 

{g)  SUt.  38  &  39  Vict.  c.  87,  L.  T.  R.  (1903)  229. 

8.  52.  W  Sect.   54  ;  see  ss.  55,    64  ; 

(h)  Provided    that    a    person  L.  T.  R.  (1903)  232. 

interested    under  a  lease  or  an  (/)  By   r.  231,   cause  may   be 

agreement  for  a  lease,  or  entitled  shown   either    by   the   cautioner 

to  an  estate  in  dower  or  by  the  appearing  before  the  registrar  or 
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why  the  caution  should  continue  to  have  effect,  or 
why  the  dealing  should  not  be  registered — ^as,  for 
instance,  that  it  has  been  obtained  by  fraud  or  mistake, 
or  that  it  is  inconsistent  with  a  prior  dealing  or  with 
And  the  some  adverse  right  or  equity  (m).     The  registrar  may 

makcM^oixier  thereupon  either  order  that  the  caution  shall  thence- 
thereon.  forth  cease  to  have  effect  and  that  the  entry  thereof  on 

the  register  be  cancelled,  or  he  may  appoint  a  time  for 
the  registered  proprietor  or  the  applicant  for  registra- 
tion, as  the  case  may  be,  and  the  cautioner,  and  such 
other  persons  (if  any)  as  he  may  deem  expedient,  to 
appear  before  him.  And  after  hearing  all  such  persons, 
and  serving  such  notices  (if  any)  as  he  shall  think 
necessary,  the  registrar  shall  make  such  order  in  the 
matter  as  he  shall  think  just;  as,  for  instance,  that 
the  caution  shall  continue  to  have  effect,  or  that  it 
shall  cease  to  have  effect  and  that  the  entry  thereof 
on  the  register  be  cancelled,  or  that  the  registration 
be  refused  either  with  or  without  an  inhibition  against 
registration  at  any  future  time,  or  that  it  be  completed 
forthwith,  or  after  an  interval,  or  that  it  be  completed 
conditionally  or  with  some  modification,  or  subject  to 
the  prior  registration  of  a  dealing  in  favour  of  tlie 
cautioner,  or  subject  to  some  notice,  condition,  restric- 
tion, or  inhibition  under  the  Acts.  The  registrar  may 
refer  the  matter,  at  any  stage,  or  any  question  arising 
thereon,  for  the  decision  of  the  Court  {n). 

Caution  A  caution  may  also  be  lodged  against  the  registra- 

^'i^*^..      #  tion  of  any  land,  which  is  not  already  registered, 

registration  of    ,  ,        .  ,    .     .  i  . 

unregistered     by  any  person  havmg  or  claimmg  such  an  mterest 
^"^'  in  the  land  as  entitles  him  to   object  to   any   dis- 

position thereof  being  made  without  his  consent  (o). 

1)y    his    delivering   a   statement  (n)  L.  T.  R.  (1903)  231. 

in  writing,  signed  by  Iiim  or  his  (o)  Stat.  88  ft  39  Vict.  c.   87, 

solicitor,  setting  forth  the  grounds  s.  60  ;  see  8.  61  ;  L.  T.  R.  (1908) 

on  which  cause  is  shown.  88 — 94. 
(m)  L.  T.  R.  (1903)  230. 
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The  effect  of  such  a  caution  is  that  registration 
shall  not  be  made  of  such  land  until  notice  has 
been  served  on  the  cautioner  to  appear  and  oppose 
such  registration,  and  the  prescribed  time(^)  has 
elapsed  since  the  date  of  the  service  of  such 
notice,  or  the  cautioner  has  entered  an  appearance, 
which  may  last  happen  {q).  A^y  person  who  lodges 
A  caution,  whether  against  registered  dealings  or 
registration,  without  reasonable  cause,  is  liable  to 
make  compensation  to  any  person  who  has  sustained 
damage  thereby  (;•). 

The  Court,  or,  subject  to  an  appeal  to  the  Court,  the  luhibitionB. 
registrar,  upon  the  application  of  any  person  interested 
in  relation  to  any  registered  land  or  charge,  may,  after 
directing  such  inquiries  (if  any)  to  be  made,  and  notices 
to  be  given,  and  hearing  such  persons  as  the  Court  or 
registrar  thinks  expedient,  issue  an  order  or  make  an 
entry  inhibiting  for  a  time,  or  until  the  occurrence  of  an 
event  to  be  named  in  such  order  or  entry,  or  generally 
until  further  order  or  entry,  any  dealing  with  any 
registered  land  or  registered  charge  (s). 

Where  the  registered  proprietor  of  any  land  or  charge  Bestrictioos. 
is  desirous  to  place  restrictions  on  transferring  or 
charging  such  land  or  charge,  such  proprietor  may 
apply  to  the  registrar  to  make  an  entry  in  the  register 
that  no  transfer  shall  be  made  of,  or  charge  created  on, 
such  land  or  charge,  unless  the  following  things,  or  such 
of  them  as  the  proprietor  may  determine,  are  done  (that 
is  to  say) :  (1)  unless  notice  of  any  application  for  a 
transfer  or  for  the  creation  of  a  charge  is  transmitted  by 
]post  to  such  address  as  he  may  specify  to  the  registrar  ; 
<2)  unless  the  consent  of  some  person  or  persons,  to  be 

{p)  Fourteen  days,  as  a  rule;  (r)  Sects.  56,  68. 

1-.  T.  It.  (1903)  91.  («)  Stat.  38  k  39  Vict.  c.   87, 

iq)  Stat.  88  &  39  Vict  c.  87,  s.  57  ;  see  L.  T.  R.  (1903)  234— 

■B.  62 ;  Hee  s.  64.  286. 
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Restriction 
on  entry  of 
joint 
proprietors, 


named  by  such  proprietor,  is  given  to  the  transfer  or 
the  creation  of  a  charge ;  (8)  unless  some  such  other 
matter  or  thing  is  done  as  may  be  required  by  the  appli- 
cant and  approved  by  the  registrar  (t).  The  registrar 
thereupon  makes  a  note  of  such  directions  on  the 
register,  and  then  no  transfer  shall  be  made  or  charge 
created  except  in  conformity  with  such  directions,  which 
may,  however,  be  at  any  time  withdrawn  or  modified  at 
the  instance  of  all  persons  for  the  time  being  appearing  by 
the  registry  to  be  interested  therein,  and  are  subject  to  be 
set  aside  by  order  of  the  Court  {u) .  As  we  have  seen  (x) , 
on  the  registration  of  settled  land,  such  restrictions  or 
inhibitions  are  to  be  entered  on  the  register  as  maybe 
prescribed  or  expedient.  Thus  where  the  tenant  for  life 
is  registered  as  proprietor  and  there  are  trustees  for 
the  purposes  of  the  Settled  Land  Acts  (y),  restrictions 
are  entered  that,  except  under  an  order  of  the  registrar, 
no  transfer  of  the  land  is  to  be  made  except  on  sale  or 
exchange,  the  purchase-moneys  on  sale  being  paid  to 
such  trustees  or  into  Court,  and  no  transfer  is  to  be 
registered  of  the  principal  mansion  house  and  lands 
usually  occupied  therewith  without  the  consent  of  the 
trustees  or  an  order  of  the  Court  (^r).  Where  two  or 
more  persons  apply  to  be  registered  as  joint  proprietors 
of  land  or  of  a  charge,  an  entry  is  to  be  made  in  the 
register  that  when  their  number  is  reduced  to  one,  no 
registered  disposition  of  the  land  or  charge  shall  be 
made  except  under  an  order  of  the  registrar  after  an 
inquiry  into  title  or  an  order  of  the  Court.  But  such 
an  entry  need  only  be  made  where  the  deed  or  instru- 
ment, by  virtue  of  which  the  joint  proprietors  are 
registered,  shows  an  intention  that  the  survivor  of 
them  shall  not  have  power  to  dispose  of  the  land  or 


{t)  Stat.  88  &  89  Vict.  c.  87, 
8.  58,  as  nmendeci  by  60  k  61  Vict, 
c.  65,  First  Schetiule  ;  see  L.  T.  R. 
(1903)  240. 

(u)  Slat.  38  k  39  Vict.  c.  87, 


s.  59. 

(x)  Ante^  p.  630. 

(?/)  AnU,  p.  119. 

(2)  Anu,   p.  121  ;    L.    T.    R. 
(1903)  81. 
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charge,  or  where  the  registrar  for  any  special  reason 
considers  that  such  an  entry  would  be  desirable. 
Such  an  entry  may,  however,  be  made  at  any  time 
with  the  joint  proprietors'  consent  (a). 

Subject  to  any  estates  or  rights  acquired  by  registra-  Rectification 
tion  in  pursuance  of  the  Acts  (ft),  where  any  Court  of  reg^ig^er. 
competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  any  estate,  right  or  interest  in  or  to  any 
registered  land  or  charge,  and  as  a  consequence  of  such 
decision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order 
directing  the  register  to  be  rectified  in  such  manner 
as  it  thinks  just  (e).  Subject  to  any  estates  or  rights 
acquired  by  registration  in  pursuance  of  the  Acts  (rf), 
if  any  person  is  aggrieved  by  any  entry  made,  or  by  the 
omission  of  any  entry  from  the  register  under  the  Acts, 
or  if  default  is  made,  or  unnecessary  delay  takes  place 
in  making  any  entry  in  the  register,  any  person  aggrieved 
by  such  entry,  omission,  default  or  delay  may  apply  to 
the  Court  in  the  prescribed  manner  for  an  order  that 
the  register  may  be  rectified,  and  the  Court  may  either 
refuse  such  application  with  or  without  costs,  to  be  paid 
by  the  applicant,  or  it  may,  if  satisfied  of  the  justice  of 
the  case,  make  an  order  for  the  rectification  of  the 
register  (e).  Subject  to  the  provisions  of  the  Acts  with  Fraudulent 
respect  to  registered  dispositions  for  valuable  considera-  ^'»P<»>*^»oo8- 
tion  (/),  any  disposition  of  land,  or  of  a  charge  on  land, 
which,  if  unregistered,  would  be  fraudulent  and  void, 
shall,  notwithstanding  registration,  be  fraudulent  and 
void  in  like  manner  (g).  Where  any  error  or  omission  Right  to 
is  made  in  the  register,  or  where  any  entry  in  the  ceruin  cases 

(a)  Stat.  38  k  39  Vict.  c.  87,  (d)  AiUe,  pp.  626—631. 

s.  83  (3),  as  amended  by  60  &  61  {e)  Stat.  3d  ft  39  Vict.  c.  87, 

Vict.  c.  65,  First  Schedule ;  L.  T.  R.  s.  96. 
(1908)  224,  225.  (/)  Ante,  pp.  632—635. 

{b)  AnU,  pp.  626—631.  {g)  Stat.   38  k  39  Vict.  c.  87, 

(c)  Stat.  38  k  39  Vict.  c.  87,  s.  98. 
8.  95. 
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i'egister  is  made  or  procured  by,  or  in  parsaance  of, 
fraud  or  mistake,  and  the  error,  omission  or  entry  is 
hot  capable  of  rectification  under  the  Act  of  1876,  any 
person  sufferinglosstherebyshall  be  entitled  to  be  indem- 
nified in  the  manner  provided  in  the  Act  of  1897  (h). 
Provided  that  where  a  registered  disposition  would,  if 
unregistered,  be  absolutely  void,  or  where  the  effect  of 
€uch  error,  omission  or  entry  would  be  to  deprive  a 
person  of  land  of  which  he  is  in  possession,  or  in  receipt 
of  the  rents  and  profits,  the  register  shall  be  rectified, 
and  the  person  suffering  loss  by  the  rectification  shall 
be  entitled  to  the  indemnity  (i)-  A  person  shall  not  be 
-entitled  to  indemnity  for  any  loss  where  he  has  caused, 
or  substantially  contributed  to  the  loss  by  his  act, 
neglect  or  default ;  and  the  omission  to  register  a  safiS- 
cient  caution,  notice,  inhibition  or  other  restriction  to 
protect  a  mortgage  by  depositor  other  equitable  interest, 
•or  any  estate  or  interest  created  under  sect.  49  of  the 
Act  of  1875  (A:),  shall  be  deemed  neglect  within  the 
meaning  of  this  sub-section  (/).  Where  the  register  is 
rectified  under  the  Act  of  1875,  by  reason  of  fraud  or 
mistake  which  has  occurred  in  a  registered  disposition 
for  valuable  consideration,  and  which  the  grantee  was 
not  aware  of,  and  could  not  by  the  exercise  of  reasonable 
icare  have  discovered,  the  person  suffering  loss  by  the 
rectification  shall  likewise  be  entitled  to  indemnity  under 
this  section  (/«)•  The  registrar  may,  if  the  applicant 
desires  it,  and  subject  to  an  appeal  to  the  Court,  deter- 
mine whether  a  right  to  indemnity  has  arisen  under  this 
section,  and,  if  so,  award  indemnity.  In  the  event  of 
an  appeal  to  the  Court,  the  applicant  shall  not  be 
required  to  pay  any  costs  except  his  own,  even  if 
unsuccessful,  unless  the  Court  shall  consider  that  the 
appeal  is  unreasonable  (n).    Where  indemnity  is  paid 

(A)  Stat.  60  &  61  Vict.  c.  65,  (Z)  Sect.  7  (3). 

B.  7  (1).  (m)  Sect.  7  (4). 

U)  Sect.  7  (2).  («)  Sect.  7  (5). 

(,/;)  Antcy  p.  632. 
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for  a  loss,  the  registrar,  on  behalf  of  the  Crown,  shall  be 
entitled  to  recover  the  amount  paid  from  any  person  who 
has  caused  or  substantially  contributed  to  the  loss  by 
his  act,  neglect  or  default  {o).  A  claim  for  indemnity 
under  this  section  shall  be  deemed  a  simple  contract 
debt,  and  for  the  purposes  of  the  Limitation  Act,  1628, 
the  cause  of  action  shall  be  deemed  to  arise  at  the  time 
when  the  claimant  knows,  or  but  for  his  own  default 
might  know,  of  the  existence  of  his  claim.  This  section 
shall  apply  to  the  Grown  in  like  manner  as  it  applies  to 
a  private  person  (p).  The  Act  of  1897  {q)  established 
an  insurance  fund  for  providing  indemnity  to  persons 
injured  in  the  manner  above  mentioned. 

A  title  to  registered  land  adverse  to,  or  in  derogation  As  to 
of,  the  title  of  the  registered  proprietor  shall  not  be  tiUe  to're^s^ 
acquired  by  any  length  of  possession,  and  the  registered  ^r^d  land  ^y: 
proprietor  may  at  any  time  make  an  entry  or  bring  an  possession. 
action  to  recover  possession  of  the  land  accordingly  (7). 
Provided  that  where  a  person  would,  but  for  the  pro- 
visions of  the  Act  of  1875  or  of  this  section,  have 
obtained  a  title  by  possession  to  registered  land,  he  may 
apply  for  an  order  for  rectification  of  the  register  under 
sect.  95  of  the  Act  of  1875  (s),  and  on  such  application 
the  Court  may,  subject  to  any  estates  or  rights  acquired 
by  registration  for  valuable  consideration  in  pursuance 
of  the  Acts,  order  the  register  to  be  rectified  accordingly. 
And  provided  also  that  this  section  shall  not  prejudice, 
as  against  any  person  registered  as  first  proprietor  of 
land  with  a  possessory  title  only  (t),  any  adverse  claim 
in  respect  of  length  of  possession  of  any  other  persoi^ 
who  was  in  possession  of  such  land  at  the  time  when 
the  registration  of  such  first  proprietor  took  place  (tO- 

(p)  Sect.  7  (6).  (s)  AnU,  p.  651. 

ip)  Sect.  7  C7).  (0  See  aiUe,  pp.  626,  627. 

Iq)  Sect.  21.  (w)  Stut.  60  &  61  Vict.  c.  65,, 

(r)  See  anU,  pp.  564—569.  s.  12. 
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The  i-egisier, 
how  divided. 

1'he  Property 
Kegister. 


The  Pi-o- 

prietorsbip 

Register. 


The  Charges 
Register. 


The  register  of  each  title  consists  of  three  portions : 
the  Property  Register,  the  Proprietorship  Register,  and 
the  Charges  Register  (x).  The  Property  Register  con- 
tains the  description  of  the  land  comprised  in  the  title, 
with  a  reference  to  the  filed  plan  thereof,  and  such  notes 
as  have  to  be  entered  relating  to  the  ownership  of  the 
mines  and  minerals ;  to  exemption  from  any  of  the 
liabilities,  rights  and  interests  mentioned  in  sect.  18 
of  the  Act  of  1876,  as  amended  by  the  Act  of  1897  (y) ; 
to  easements,  rights  to  profits  a  prendre,  conditions  and 
covenants  for  the  benefit  of  the  land,  and  other  like 
matters  (z).  The  Proprietorship  Register  states  the 
nature  of  the  title,  and  contains  the  name,  address  and 
description  of  the  proprietor  of  the  land,  and  cautions, 
inhibitions  and  restrictions  affecting  his  right  of  dis- 
posing thereof  (a).  The  Charges  Register  contains 
incumbrances  prior  to  registration,  and  also  subsequent 
charges  and  other  incumbrances  (including  notices  of 
leases  and  of  estates  in  dower  or  by  the  curtesy  (6)), and 
such  notes  as  have  to  be  entered  relating  to  covenants, 
conditions  and  other  rights  adversely  affecting  the 
land(c):  and  also  contains  all  such  dealings  with  regis- 
tered charges  and  incumbrances  as  are  capable  of  regis- 
tration (d).  In  the  case  of  leasehold  land,  a  reference 
to  the  registered  lease,  and  such  particulars  thereof, 
and  of  the  exceptions  or  reservations  therefrom  (if  any), 
as  the  applicant  may  desire  and  the  registrar  approve, 
and  a  reference  to  the  lessor's  title,  if  registered,  are 
entered  in  the  Property  Register  (e).  The  title  to  each 
registered  property  bears  a  distinguishing  number  (/). 
In  districts  where  registration  of  title  is  compulsory,  the 
registers  of  the  title  are  bound  in  volumes  according  to 
the  parishes  where  the  lands  registered  lie  {g).     There 


(x)  L.  T.  R.  (1903)2. 
(y)  Anu,  p.  627,  n.  (a). 
(z)  L.  T.  ft.  (1903)  8. 

(a)  Rule  6. 

(b)  AfUt,  p.  646. 


(c)  Ante,  p.  646. 

{d)  L.  T.  K.  (1903)  7. 

(e)  Rule  5. 

(/)  Rule  2. 

(^)  Uule  9. 
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are  also  kept  in  the  registry  an  index  map  showing  the  index  maps, 
position  and  extent  of  every  registered  property,  and  a 
separate  index  map  of  leasehold  titles  and  lands  affected 
by  the  registration  of  incorporeal  hereditaments,  an 
index  of  proprietors'  names  (h),  and  a  list  of  pending  ap-  List  of 
plications  to  enter  land  in  the  register  (i).     Of  these  the  ^puJ^fions. 
index  maps  and  list  of  pending  applications  are  open  to 
public  inspection :  but  the  index  of  proprietors'  names 
is  open  to  the  inspection  of  the  registered  proprietors 
only ;  provided  that  if  any  person  shall  satisfy  the 
registrar  that  he  is  interested  generally  in  the  property 
of  any  proprietor — for  instance,  a^  his  trustee  in  bank- 
ruptcy or  executor  or  administrator — he  may  inspect 
that  index  also  (k).    No  entry  in  the  register  is  to  be 
inspected  except  by  or  under  the  authority  of  some 
person  interested  in  the  land  or  charge  to  which  the 
entry  refers  (Z).     The  ordnance  map  is  the  basis  of  Descriptioa 
all  registered  descriptions  of  land  (m).    A  plan  of  the  iJ^^f*^^^ 
land  registered  is  required  to  be  filed  on  registration  (n). 

The  provisions  of  the  Act  of  1897  as  to  compulsory  Compulsory 
registration  have  been  stated  in  earlier  parts  of  this  ^^^*^  ™  ^^^' 
book(o).     The  Act  provides  (p)  that  nothing  therein  Exceptions 
shall  render  compulsory  the  registration  of  the  title  to 
an  incorporeal  hereditament,  or  to  mines  or  minerals 
apart  from  the  surface,  or  to  a  lease  having  less  than 
forty  years  to  run  (q),  or  two  lives  yet  to  fall  in,  or  to  an 
undivided  share  in  land,  or  to  freeholds  intermixed  with 
and  indistinguishable  from  lands  of  other  tenure,  or  to 
corporeal  hereditaments  parcel  of  a  manor  (r)    and 
included  in  a  sale  of  a  manor  as  such. 

(h)  Rule  12.  (n)  L.  T.  R.  (1903)  2. 

(i)   Rule  13.  (o)  AnU,  pp.  207,  494,  506,  513. 

Ik)  Rule  14.  ip)  Slat  60  k  61   Vict.  c.  65, 

{I)  Stet.  60  &  61  Vict  c.  65,  s.  24. 
s.    22  (7);    see  L.  T.   R.   (1903)  (q)  ^n^,  pp.  494,  506,  513. 

2S4  9q.  (r)  Lands  held  by  copyholders 

(m)  Stat.  60  &  61  Vict  c.  65,  fall   withiu   this  descriptiuu,    as 

s.  14  (2;  ;  L.  T.  R.  (1903)  269  sq.  regards  the  lord's  iutereat  therein  ; 
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Transfer  or 
charge  of 
unregistered 
land  prior  to 
registration. 


Removal  of 
land  from  the 
register. 


"Where  a  person  having  the  right  to  apply  for  regis- 
tration as  first  proprietor  of  land  desires  to  transfer 
or  charge  the  land  before  he  is  himself  registered  as 
proprietor,  he  may  do  so  in  the  manner,  and  subject 
to  the  conditions,  which  would  be  applicable  if  he  were 
in  fact  the  registered  proprietor.  Subject  to  any  prior 
rights  obtained  by  registration  under  the  Acts  and 
Bules,  a  transfer  or  charge  so  made  shall,  when  com- 
pleted by  registration,  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor. 
Provided  that  a  charge  shall  not  be  accepted  for 
registration  until  an  application  has  been  made  for 
the  registration  of  the  land  to  which  it  relates,  and  if 
the  application  for  registration  of  the  land  is  subse- 
quently refused,  or  withdrawn,  or  abandoned,  the 
registration  of  the  charge  shall  be  annulled  («).  Re- 
course is  had  to  these  provisions  when  the  sale  of  land 
situate  in  a  compulsory  registration  district  is  intended 
to  be  immediately  followed  by  a  mortgage  thereof  (/). 

Land  not  situate  in  a  district  where  the  registration 
of  title  is  compulsory  (w)  may  be  removed  from  the 
register  by  the  registered  proprietor  thereof  with  the 
consent  of  the  other  persons  (if  any)  for  the  time  being 
appearing  by  the  register  to  be  interested  therein,  and 
on  delivering  up  the  land  certificates  and  certificates  of 
charge  (if  any)  (x).  If  any  land  so  removed  is  situate 
within  the  jurisdiction  of  the  Middlesex  or  Yorkshire 
registries  (y),  it  will  again  become  subject  to  such 
jurisdiction  as  from  the  date  of  removal  (z). 

The  above  account  gives  the  main  provisions  of  the 
Acts;  but  it  is  impossible  within  the  limits  of  the 


ante,  p.  452  ;  but  lands  held  of 
the  lord  of  a  manor  by  free  tenure 
are  not  parcel  of  the  manor;  ante^ 
pp.  410,  411  ;  Williamson  Seisin, 
30. 

(s)  L.  T.  R.  (1903)  96. 


U)  See  2  Wms.  V.  k  P.  1186  jy. 
(t*)  Antf,  p.  208. 
(x)  Stat.  60  &  61  Vict  c.  6.n, 
8.  17. 

iy)  See  aiUa,  pp.  206,  208. 
(z)  Sect.  17  (3). 
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present  work  to  discuss  the  working  of  the  Acts  in 
practiceor  the  questions  which  may  arise  thereon.    The 
reader  will  observe,  however  (a),  that,  outside  of  the 
statutory  methods  of  disposition  by  way  of  registered 
transfer  and  registered  charge,  registered  land  is  left  to 
be^disposed  of  by  the  same  modes  of  assurance  as  are 
applicable  to  unregistered  land.    Settlements,  therefore, 
leases  and  wills  of  registered  land  must  be  made  in  the 
same  forms  as  before  (b)  ;  but  settlements  may  be 
accompanied  by  an  instrument  of  transfer  for  effecting 
the  registration,  as  proprietor  or  proprietors  of  the  settled 
land,  of  the  tenant  for  life  or  other  persons  entitled  to 
be  so  registered  (c),  with  the  necessary  restrictions  or 
inhibitions.    With  respect  to  mortgages  of  registered  Mortgages  of 
land,  the  statutory  charge  with  power  of  sale  (d)  seems  to  [f ^*®^^ 
form  an  effective  security  only  so  long  as  the  land  charged 
does  not  depreciate  in  value  to  such  an  extent  that  the 
amount  charged  cannot  be  realized  by  an  exercise  of 
the  power  of  sale.     If  the  chargee  should  be  driven  to 
exercise  his  remedies  by  foreclosure  or  entry  into  pos- 
session {e),  he  will  be  at  a  disadvantage  as  compared 
with  the  mortgagee  under  a  mortgage  of  land  in  the  old 
established  form  (/).    As  we  have  seen  (g),  the  mort- 
gagee under  a  conveyance  by  way  of  mortgage  in  the 
old  form  has  the  legal  estate  in  the  mortgaged  lands 
from   the  time  of  the  mortgage.      On   foreclosure, 
therefore,  he  retains  the  legal  estate  which  he  had 
before,  discharged,however,  from  the  mortgagor's  equity 
of  redemption  (/i).     If  he  enter  into  possession  of  the 
mortgaged  lands  and  remain  in  possession  for  twelve 
years  without  giving  any  written  acknowledgment  of 
the  mortgagor's  title  or  right  to  redemption,  the  equity 
of  redemption  will  ipso  facto  be  extinguished,  notwith- 

(a)  See  anU,  p.  632.  (e)  AnU,  p.  636. 

Cft)  AnU,  pp.  238,  490—494.  (/)  Ante,  pp.  535,  613. 

(c)  Ante,  pp.  620,  630;  L.T.R.  (q)  Ante,  p.  636. 
(1908)  128.  {h)  ArUe,  pp.  542,  543. 

(d)  AnU,  pp.  631,  635—637. 

W.R.P.  42 
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standing  any  disability  on  the  part  of  the  mortgagor,  or 
any  person  claiming  under  him  (?*) .  But  a  chargee  under 
a  statutory  charge  on  registered  land  has  not,  it  appears, 
any  estate  therein,  though  he  has  the  legal  interest  given 
by  the  charge — that  is,  a  lien  on  the  lands  at  law  for  the 
amount  of  money  secured.  On  foreclosure,  therefore, 
it  seems  that  he  can  obtain  no  more  than  the  equitable 
estate  in  the  land  charged,  though  he  will  apparently 
obtain  the  legal  estate  on  subsequent  registration  of 
himself  as  proprietor  of  the  land  (A:).  If  he  should  be 
obliged  to  have  recourse  to  his  remedy  by  entry  upon 
the  land  charged,  he  is  not  as  the  mortgagee  taking 
possession  of  his  own  fee  simple ;  he  has  nothing  but  the 
statutory  right  to  enter  and  hold  possession  ({),  and  his 
interest  when  he  has  so  taken  possession  seems  to  be 
something  like  the  estate  of  a  tenant  by  elegit  (/«).  As 
regards  the  barring  of  the  equity  of  redemption  by  the 
Statute  of  Limitations,  that  does  not  take  place,  as  in 
the  case  of  a  mortgagee,  immediately  he  has  completed 
twelve  years*  possession  and  without  any  further  act  on 
his  part  (n) ;  but  the  chargee,  who  has  been  for  twelve 
years  in  possession,  must  apply  to  the  Court  on  this 
ground  for  an  order  for  rectification  of  the  register  (o). 
And  it  does  not  appear  that  he  can  claim  such  an  order 
as  his  undoubted  right;  the  granting  thereof  appears 
to  be  in  the  judicial  discretion  of  the  Court,  which  is  to 
be  exercised  "  subject  to  any  estates  or  rights  acquired 
by  registration  for  valuable  consideration  in  pursuance 
of  the  Acts"  (p).  And  in  any  case  the  chargee  would 
appear  to  be  saddled  with  the  burden  of  proof  that  he 
is  entitled  to  have  the  register  rectified  as  he  desires, 
and  he  would  have  to  pay  the  costs  of  his  application 
out  of  his  own  pocket.  Besides  these  drawbacks,  if 
the  land  charged  were  let  on  lease  previously  to  the 

(«)  Antey  pp.  537,  543,  548.  («)  Ante,  p.  548. 

Ik)  Ante,  pp.  636,  637.  (o)  Ante,  p.  653. 

(/)  Ante,  p.  636.  {p)  Ante,  p.  658. 
(m)  Ante,  pp.  266,  n.  (/),  26S. 
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charge,  it  is  at  least  extremely  doubtful  whether  the 
chargee,  on  entering  into  receipt  of  the  rents,  would 
be  in  the  position  of  an  assignee  of  the  reversion  and 
so  enabled  to  enforce  the  lessees'  covenants  and  the 
conditions  of  re-entry  contained  in  the  leases  {q). 
For  these  reasons  it  seems  desirable  for  a  person 
advancing  money  on  the  security  of  registered  free- 
hold land,  unless  he  is  allowing  an  ample  margin 
for  possible  depreciation  in  value,  to  insist  on  being 
registered  as  the  proprietor  of  the  land.  Such  a  trans- 
action may  be  carried  out  by  a  mortgage  deed  in  the 
old  form,  accompanied  by  an  instrument  of  transfer 
from  the  mortgagor  to  the  mortgagee,  under  which  the 
mortgagee  is  registered  as  the  proprietor,  the  mort- 
gagor's interest  being  protected  by  a  caution  lodged  by 
him  (r).  In  the  case  of  registered  leasehold  land,  the 
statutory  charge  is  convenient,  as  the  chargee,  not 
taking  the  mortgagor's  estate,  does  not  appear  to  become 
liable  for  the  rent  and  covenants  of  the  lease  (s) ;  and 
he  can  dispose  under  his  power  of  sale  of  the  whole 
term  for  which  the  lands  are  leased  (t).  But  as  the 
chargee  is  neither  assignee  nor  underlessee  of  the  land 
charged,  it  is  doubtful  whether,  in  the  case  of  a  breach 
committed  by  the  mortgagor  of  any  covenant  contained 
in  the  lease,  the  chargee  would  have  any  locits  standi  to 
apply  to  the  Court  for  relief  against  the  forfeiture  which 
might  be  so  incurred  («)•  On  this  account  it  is  advis- 
able for  a  mortgagee  of  registered  leasehold  land  to  take 
an  underlease  thereof  made  by  deed  in  the  ordinary 
form,  as  well  as  a  registered  charge  thereon  (x). 

The  reader  will  have  seen  that  the  modern  law  of  Summary. 
real  property  is  a  system  of  great  complexity,  and  the 

(q)  See  aiUe,  pp.  329,  499,  500;  (a:)  See  a7Ue,  p.  551.     Such  an 

2  Wms.  V.  &  P.  1128  and  n.  (k).  underlease  is  not  capable  of  regis- 

(r)  See  2  Wnis.  V.  *;  P.  1130  sq.  tration  ;  ante,  p.  620  ;  but  notice 

(/)  Aiite^  pp.  551,  658.  thereof  may  be  registered  ;  antef 

(0  Aide,  p.  636.  p.  639  ;  see  L.  T.  R.  (1908)  7. 
\n)  See  arUe,  pp.  501,  512. 

42—2 
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diverse  rules  which  it  contains  are  not  to  be  understood 
without  a  knowledge  of  their  origin  and  history.  But 
the  complex  nature  of  the  modern  law,  which  makes 
the  student's  task  so  difficult,  is  not  owing,  as  has  been 
commonly  supposed,  to  the  feudal  system  or  to  the 
subtlety  of  the  judges  who  formulated  the  early  common 
law  with  regard  to  land.  It  is  in  a  great  measure  due 
to  the  action  of  the  English  landowners,  who  have  from 
the  earliest  times  been  possessed  with  the  idea  of 
assuring  their  lands  to  themselves  and  their  descendants 
by  means  of  family  settlements,  and  have  in  modern 
times  desired  to  effect  this  object  without  losing  the 
benefit  of  the  powers  of  alienation  incident  to  full 
ownership.  The  influence  of  our  earliest  lawyers  made 
for  simplicity  in  law.  Thus  we  have  seen  (y)  that  in 
this  country  the  feudal  rules  of  landholding,  which 
allowed  to  the  heir  a  distinct  int-erest  in  lands  given  to 
a  man  and  his  heirs  and  restricted  alienation  on  the 
part  of  the  donee  under  such  a  gift  except  with  the 
consent  of  both  donor  and  heir,  were  superseded  as 
early  as  the  thirteenth  century  by  the  judge-made  law 
that  the  heirs  shall  take  nothing  under  such  a  gift,  and 
the  words  of  gift  to  the  heir  shall  take  effect  only  to 
confer  an  estate  in  fee  simple  on  the  ancestor.  The 
conception  of  an  estate  in  fee  simple  in  land  being  thus 
accomplished,  it  was  settled  partly  by  decision  and 
partly  by  statute  in  the  manner  already  related  {z)  that 
the  right  of  free  alienation  is  inseparably  incident  to 
such  an  estate.  At  common  law,  too,  the  conveyance 
of  lands  was  a  matter  of  great  simplicity.  Actual 
delivery  of  possession  being  the  essential  part  {a),  it 
could  only  be  effected  between  living  and  ascertained 
persons,  certain  feoffor  and  certain  feoffee  (t),  and  byway 
of  present  and  not  of  future  transfer  (c) .  The  landowners' 

(?/)  Ante^  pp.  66 — 68.  (6)  See  the    authorities  cit«d, 

Iz)  AtUe,  pp.  67—72,  81,  82.  ante,  p.  346,  847,  nn.  (d,  e,  /). 

(a)  AnU,  p.  144.  (c)  AnU,  pp.  851,  352. 
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passion  for  settlement  first  appears,  before  the  statute 
De  Donis  (d),  in  elaborate  limitations  by  way  of  succes- 
sive conditional  fees  (e).  Then,  when  their  wishes  had 
been  defeated  by  the  action  of  the  judges  in  allowing 
free  alienation  on  the  birth  of  issue  to  tenants  under 
conditional  gifts  (J),  we  find  strict  settlement  favoured 
by  the  statute  De  Donis  (g),  passed  at  the  instance  of 
the  barons.  We  next  observe  the  result  of  landowners' 
determination  to  make  settlements,  to  avoid  creditors' 
claims,  and  to  make  wills  in  the  practice,  which  pre- 
vailed from  the  fourteenth  to  the  sixteenth  century,  of 
conveying  lands  to  feoffees  to  uses  (h).  And  in  the 
relief  accorded  by  the  Chancellor  against  a  breach  of 
confidence  on  the  part  of  such  feoffees  we  find  the 
origin  of  the  jurisdiction  of  Courts  of  Equity  in  respect 
of  trusts,  which  now  occupies  such  an  important  place 
in  our  legal  system  (i).  The  practice  of  conveying 
lands  to  feoffees  to  uses  was,  as  we  have  seen,  effectu- 
ally checked  by  the  Statute  of  Uses  (k) :  but  the  desire 
of  landowners  to  maintain  a  system  of  family  settlement, 
stimulating  the  ingenuity  of  their  legal  advisers,  again 
took  effect  in  the  plan  of  settling  lands  on  living  persons 
for  life,  with  remainder  to  their  unborn  children  succes- 
sively in  tail(Z).  This  manner  of  disposition  could 
never  have  prevailed  but  for  the  strange  decision  of  the 
Courts  in  allowing  as  valid  a  gift  of  lands  to  an  unascer- 
tained or  unborn  person  by  way  of  remainder  (?«) .  This 
seems  to  be  a  distinct  departure  from  sound  principle, 
and  appears  to  have  been  so  regarded  by  one  of  the 
greatest  masters  of  our  law  (n).    English  law  does  not 

{d)  13  Edw.  L  c.  1 ;  ante,  p.  93.  ante,  pp.  171,  176. 

(0  See  the  authorities   cited,  (l)  Ante,  pp.  112,  176. 

a^Ue,  pp.  92,  n.  (r),  166,  n.  (o) ;  (vi)  Ante,  p.  847 

Co.  Litt.  290  b,  n.  (1,  V.).  (»)  Littleton,  writing  qfter  this 

(/)  Ante,  p.  92.  decision,  nevertheless  Jays  down 

Qf)  13  Edw.  I.  c.  1 ;  ante,  p.  98.  the  old  rule  as  to  gifts  by  way  of 

(A)    '   - 


Ante,  pp.  166,  176.  remainder;    ante,    p.    847,    nn. 

m  Ante,  pp.  167, 168,  177  sq.         '  '    ' 
ik)  Stat.  27  Hen.  VIII.  c.  10  ; 
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admit  of  gifts  to  the  dead ;  that  was  well  settled,  even 
the  civilly  dead  (o)  being  excluded  from  taking  (p). 
How  then  could  a  gift  to  the  unborn  be  held  to  be 
valid  ?  The  explanation  seems  to  be  that  this  radical 
change  in  the  law  of  property  was  inadvertently  intro- 
duced under  cover  of  the  approval  of  a  gift  in  remainder 
to  the  heir  of  a  living  person  (q).  No.w  we  have  seen 
that,  although  the  English  law  deprived  the  heir  of  the 
interest  which  he  once  took  under  a  gift  of  land  to  a 
man  and  his  heirs,  it  left  him  the  possibility  or  expec- 
tation of  inheritance  (r).  And  in  not  rejecting  a  gift 
by  way  of  contingent  remainder  to  the  heir  of  a  living 
person,  the  judges  merely  allowed  him  the  like 
^possibility  {s)  of  succeeding  on  the  death  of  the  particular 
tenant  seised  as  he  would  have  enjoyed  under  a  gift  to 
the  ancestor  and  his  heirs.  However  this  may  have 
been,  when  limitations  to  a  man's  first  and  other 
unborn  sons  came  to  be  substituted  for  gifts  to  his 
heirs,  the  judges  concerned  in  interpreting  these 
limitations  had  not  the  strength  of  mind  to  return  to 
the  principles  established  by  their  early  predecessors. 
But  the  recognition  of  the  unborn  as  persons  capable  of 
receiving  a  direct  though  future  gift  of  lands  or  goods 
is  really  the  principal  cause  of  the  complexity  and 
difl&culty  of  the  English  law  of  property.  It  is  mainly 
owing  to  this  that  the  necessity  arose  for  limiting  the 
exercise  of  the  power  of  disposition  by  the  rule  against 
perpetuities  and  the  rules  governing  the  limitation  of 
successive  contingent  remainders  (t).  In  upholding 
gifts  to  unborn  sons,  however,  the  judges  did  but  give 
effect  to  limitations  penned  at  the  instance  of  land- 
owners (tt) ;  in  fact,  they  merely  gave  expression  to 
men's  natural  desires  to  secure  an  inalienable  provision 

(o)  AnU.-p,  113.  (»)  Ante,  pp.  348,  857. 

(p)  Litt.  8.  200  ;  Co.  Litt.  2a,  {t)  AnU,    pp.    896—405 ;    see 

3b ;  1  Jarin.  Wills,  307,  5th  ed.  L.  Q.  R.  xiv.  238—242. 

iq)  Ante,  p.  347.  (w)  See   L.   Q.   R.   xi'ii.  4—6, 

(r)  AnU,  p.  68  and  n.  (I).  xiv.  238,  239. 
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for  their  children  {x).  In  this  way  the  foundation 
of  the  present  system  of  settlement  was  laid,  but  it 
was  not  firmly  built  upon  until  in  the  time  of  the 
Commonwealth  means  of  preventing  the  destruction  of 
contingent  remainders  were  discovered  in  the  limitation 
to  trustees  to  preserve  them  (y).  Henceforward  con- 
tingent remainders  to  unborn  sons  were  practically 
raised  to  the  level  of  indefeasible  interests.  And  the 
firm  establishment  of  the  law  of  executory  devises  (z) 
added  to  the  facility  of  assuring  lands  for  the  benefit  of 
generations  yet  unborn.  From  the  latter  part  of  the 
seventeenth  century  settlement  flourished  vigorously 
both  by  deed  and  will ;  and  conveyancers  introduced  and 
in  the  course  of  the  eighteenth  century  perfected  the 
ingenious  device  of  the  conveyance  of  land  by  means  of 
powers  of  appointment  operating  through  the  effect  of 
the  Statute  of  Uses,  thus  enabling  lands  placed  in 
settlement  to  be  effectually  leased,  sold  or  mortgaged* 
notwithstanding  that  the  inheritance  thereof  had  been 
limited  to  unborn  persons  as  purchasers  (a).  As  we 
have  seen  (b),  the  same  object  is  now  attained  by  the 
exercise  of  the  powers  given  by  the  Settled  Land  Acts. 
And  the  design  of  these  Acts  is  merely  to  further  the 
alienation  of  lands  without  interfering  with  the  custom 

(x)  Ante,   ]>.    349.     It    should  alienation  has  in  a  manner  out- 

not    be    forgotten    that,  by  the  run  the  natural  instincts  of  man- 

tinje  that  it  nad  become  a  general  kind.     These    prompt    men    to 

custom  amongst  well-to-do  people  secure     for    their    offspring    by 

to  make  settlements  of  lands  or  settlement    the    like   inalienable 

other  property  on   tlieir  unborn  provision  as    is    in    other    legal 

children,   there  had  been   estab-  systems  given   by  law.      So  we 

lished   in   our  law  a  freedom   of  pay  for  the  wide  power  of  dis- 

alienation,    especially     by    will,  position  annexed  in  English  law 

which    is    without    i)arallel    in  to  ownership  with   the  intricate 

other  legal  systems.     As  regards  rules  relating  to  dis]^>osition8  in 

chattels,      particularly,     English  favour  of  the  unborn, 
law  had    aoandoned    the    right,  (y)  Ante,   pp.    368,    364 ;   see 

once  recognized  as   indefeasible,  Williams  on  Seisin,  193. 
of  a  deceased  owner's  wife  and  (z)  Aivte,  pp.  389,  390. 

children  therein  in  favour  of  an  (a)  Ante,  pp.  117  and  n.  (Z), 

absolute  power  of  testamentary  382 — 385. 
disposition  ;  ante,  p.  20,  n.  (/).  (6)  Ante,  p.  385. 

But    this    extreme    freedom    of 
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of  settlement.  They  have  conferred  a  substantial  benefit 
upon  the  owners  of  settled  land,  but  they  certainly 
do  not'  simplify  the  law.  Indeed,  another  main  reason 
of  the  intricacy  of  the  present  land  laws  is  the  manner 
in  which  they  have  been  altered  by  statute  during 
the  last  seventy  years.  The  real  property  legislation 
of  1833  (c)  not  only  introduced  beneficial  reforms  in 
practice,  but  also  rendered  obsolete  a  great  deal  of 
the  previous  law.  Thus  practitioners  are  relieved  from 
the  necessity  of  acquainting  themselves  with  the 
learning  of  fines  and  recoveries  or  of  real  actions  (d). 
Subsequent  legislation,  however,  has  almost  without 
exception  proceeded  on  the  lines  of  removing  particular 
instances  of  hardship  without  regard  to  legal  principle. 
The  consequence  of  this  is  that  the  rules  now  in  force 
are  nothing  but  a  series  of  anomalies,  and  in  order  to 
understand  them  the  student  is  obliged  to  devote  his 
mind  in  the  first  instance  to  the  apprehension  of  the 
principles  which  the  rules  infringe,  and  when  he  has 
succeeded  in  this  he  has  to  encounter  the  labour  of 
extracting  the  meaning  of  a  vast  number  of  legislative 
enactments  from  the  involved  and  intricate  language 
in  which  they  are  usually  expressed  (e).  Each  succes- 
sive reform  has  added  something  to  the  burden  of 
knowledge  which  the  student  must  painfully  acquire, 
but  has  taken  nothing  away.  The  Land  Transfer  Act» 
1897  (/) ,  affords  an  extreme  instance  of  the  method  which 
the  Legislature  has  pursued.  The  devolution  of  a  dead 
man's  real  estate  to  his  executors  or  administrators  is  of 
great  practical  convenience,  as  enabling  sales  to  pay 

(c)  AiUe,  pp.  64,  n.  (^),  98,  99,  bility  of  contingent  remaindersy 

221,  308,  318,  564.  and  of  the   indivisibility  of   a 

(rf)  Of    course,     acquaintance  condition  of  re-entry,   and    tiie 

with  the  previoua  law  was  neces-  statutes   which     have    partially 

sary  for  some  time  after  in  order  removed  them  ;    arUe^   pp,  853 > 

to  be  able  to  pronounce  u^ion  the  854,  859,  362,  603—505. 

validity  of  past  transactions.  (/)  Stat.  60&  61  Vict  c.  65  ; 

(e)  Good  examples  are  found  in  ante,  pp.  213,  218,  277,  282,  811, 

the    doctrines   of  the  destructi-  344,  and  elsewhere. 
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debts  or  for  like  purposes  to  be  readily  effected  ((7). 
But  except  for  the  purposes  of  the  payment  of  debts, 
the  laws  of  succession  after  death  still  remain  widely 
different  in  the  case  of  realty  and  personalty.  The 
heir's  title  to  succeed  to  the  enjoyment  of  his  ancestor's 
real  estate  has  not  been  abolished  (h) ;  and  the  student  is 
left  to  digest  the  apparent  paradox  that,  to  confer  on  a 
man  such  an  estate  in  lands  as  shall  devolve  to  his 
executors,  the  essential  thing  is  to  give  the  lands  to 
him  and  his  heirs  (i).  Again,  the  registration  of  the 
title  to  land,  which  the  same  Act  has  made  compulsory 
on  sale  in  certain  districts,  is  an  advantage  to  land- 
owners in  so  far  as  it  saves  them  the  expense  of 
investigation  of  title  on  every  sale  or  mortgage.  But 
when  the  reader  finds  that  under  the  law  so  introduced 
lands  may  be  held  and  disposed  of  for  all  manner  of 
unregistered  estates  and  interests  as  well  as  for  the 
estates  and  by  the  means  of  conveyance  recognized 
on  the  register  (/c),  he  will  note  a  likely  source  of 
further  confusion.  The  difference  between  legal  and 
equitable  estates  (Q  in  land  is  sufficiently  puzzling  to  a 
student :  but  we  are  here  threatened  with  a  new  distinc- 
tion, not  necessarily  coinciding  with  that  difference, 
between  registered  and  unregistered  estates.  Those 
who  have  now  to  learn  and  those  who  have  to  teach 
the  law  of  real  property  can  best  appreciate  the 
I)res8ing  need  for  reform  which  shall  not  merely 
change  but  really  simplify  the  law.  But  it  is  not 
likely  that  this  will  be  effected  unless  the  same  con- 
ditions-can be  again  secured  as  resulted  in  the  passing 
of  the  Fines  and  Becoveries  Act  {m).  The  author  of 
that  statute  was  at  once  a  lawyer  well  versed  in  con- 
veyancing practice,  a  master  of  legal  principles,  and  a 


t/)  AnU,  p.  215.  657. 

(h)  AnU,  pp.  29,  213,  219.  (I)  Ante,  pp.  170, 178, 179,  194. 

(t)  AiUe,  pp.  202, 203  aud  n.  (n).  (m)  Stat.  8  &  4  Will.  IV.,  c.  74  ; 

(k)  Ante,  pp.  631,  632,  635,647,  ante,  p.  98. 
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consummate  drafteman  (n) ;  and  his  work  was  not 
marred  by  what  are  called  "  amendments  "  made  in  its 
passage  through  the  Legislature. 

(n)  It   may  be    related,  pour  of  the  time  he  had  to  gire  to  the 

ciicourager  lea  arUres^  that  Mr.  work,   his    practice   sustained  a 

Brodie's  eminent  public  services  blow  from  which  it  never  com- 

in  drafting    this    Act  were    re-  pletely    recovered;    see    Joshua 

warded  by  no    remuneration  at  Williams's  Letters  to  John  Bull, 

all.     Besides  which,  on  account  34,  35. 
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Referred  to,  pp.  200,  381, 501,  611. 


Bargain  a7id  Sale,  or  Lease  for  a  Year,     (See  p.  199.) 

This  Indentubb  made  the  first  day  of  January  (a)  [in  the  third    Date, 
year  of  our  Sovereign  Lady  Queen  Victoria  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen  Defender  of 
the  Faith  and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  the   Parties, 
one  part  and  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 
Esqmre  of  the  other  part 

WITNESSETH  that  the  said  A.  B.  in  consideration  of  five  shillings  (h).  Testatum. 
oC  lawful  money  of  Great  Britain  to  him  in  hand  paid  by  the  said    Considera- 
C.  D.  at  or  before  the  sealing  and  delivery  of  these  presents  (tlie   tion. 
receipt  whereof  is  hereby  acknowledged)  Hath  bargained  and  sold    Bargain  and 
and  by  these  presents  Doth  bargain  and  sell  unto  the  said  C.  D.  his  sale, 
executors  administrator  and  assigns 

All  that  messuage  or  tenement  situate  lying  and  being  at  &c.  and   Parcels, 
commonly  called  or  known  by  the  name  of   tV:c.  [Jiere  de»rrihe  tks 
jtremises^ 

Together  with  all  and  singular  the  houses  outhouses  edifices  (leneral 
buildings  barns  dovehouses  stables  yards  gardens  orchards  lights  words, 
easements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or 
tenement  lands  and  hereditaments  or  any  part  thereof  belonging  or 
in  anywise  appertaining  or  with  the  same  or  any  part  thereof  now  or 
at  any  time  heretofore  usually  held  used  occupied  or  enjoyed  [or 
accepted  reputed  taken  or  known  as  part  parcel  or  member  thereof] 
And  the  reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and  every 
part  thereof 

To  have  and  to  hold  the  said  messuage  or  tenement  land  and   Habendum, 
hereditaments  and  all  and  singular  other  the  premises  hereinbefore 

(a)  The  words  within  brackets  {h)  Ante,  pp.  199,  200. 

were  latterly  omitted. 
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bargained  and  sold  or  intended  so  to  be  with  their  and  every  of  their 
rights  members  and  appurtenances  unto  the  said  C.  J),  his  executora 
administi-atora  and  assigns  from  the  day  next  before  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end  and  term 
of  one  whole  year  thence  next  ensuing  and  fully  to  be  complete  and 
ended 
Reddendum.  Yielding  and  paying  therefor  the  rent  of  one  peppercorn  {e)  at 
the  expiration  of  the  said  term  if  the  same  shall  be  lawfully  demanded 

To  the  intent  and  purpose  that  by  virtue  of  these  presents  and  of 
the  statute  for  transferring  uses  into  possession  the  said  G.  D.  may  be 
in  the  actual  possession  of  the  same  premises  and  may  thereby  be 
enabled  to  accept  and  take  a  grant  and  release  of  the  freehold  rever- 
sion and  inheritance  of  the  same  premises  and  of  every  part  and  parcel 
thereof  to  the  said  C.  D.  his  heirs  and  assigns  to  the  uses  and  for  the 
intents  and  purposes  to  be  declared  by  another  indenture  of  three 
parts  already  prepared  and  intended  to  be  dated  the  day  next  after 
the  day  of  the  date  hereof 

In  witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written 


77ie  BeleaM, 

Date.  This  Indenture  made  the  second  day  of  January  (rf)   [in  the 

third  year  of  the  reign  of  our  Sovereign  Lady  Victoria  by  the  grace 

of  God  of  the  United  Kingdom  of  Gi-eat  Britain  and  Ireland  Queen 

Defender  of  the  Faith  and]  in  the  year  of  our  Lord  1810 

Parties.  Between  A.  B.  of  Cheapside  in  the  city  of  Loudon  Esquire  of  the 

first  part  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex  Esquire 

of  the  second  part  and  Y.  Z.  of  Lincoln's  Inn  aforesaid  gentleman  of 

the  third  part  (e) 

Recital  of  the       Whebeas  by  indentures  of  lease  and  release  bearing  date  respec- 

conveyanceto   tively  on  or  about  the  first  and  second  days  of  January  1838  and 

the  vendor.        respectively  made  or  expressed  to  be  made  between  E.  F.  therein 

described  of  the  one  part  and  the  said  A.  B.  of  the  other  part  for  the 

consideration  therein  mentioned  the  messuage  or  tenement  lands  and 

hereditaments    hereinafter    described  and    intended    to  be  hereby 

granted  with  the  appurtenances  were  conveyed  and  assured  by  the 


(c)  AnU,  p.  S26. 

{d)  The  words  within  brackets 
were  latterly  omitted. 

(«)  The  leason  why  Y.  Z.  was 
iDude  a  party  to  this  deed  is, 
that  the  widow  of  C.  D,,  if 
married  on  or  before  the  Ist  of 
January,  1834»  might  be  barred 


or  deprived  of  her  dower.  Sea 
anle,  pp.  380,  881.  If  this  were 
not  intended,  the  deed  would 
have  been  made  between  A.  B. 
of  the  one  part,  and  C.  D.  of  the 
other  part,  as  in  the  deed  given, 
aiUCf  p.  597. 
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said  E.  F.  unto  and  to  the  use  of  the  said  A.  B.  his  heirs  and  assigns 
for  ever 

And  Whereas  the  said  A.  B.  hath  contracted  and  agreed  with  the 
said  C.  D.  for  the  absolute  sale  to  him  of  the  inheritance  in  fee  simple 
in  possession  of  and  in  the  said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  referred  to  and  hereinafter  described  with 
the  appurtenances  free  from  all  incumbrances  at  or  for  the  price  or 
sum  of  one  thousand  pounds 

Now  THIS  INDENTURE  WITNESSETH  that  for  carrying  the  said 
contract  for  sale  into  effect  and  in  consideration  of  the  sum  of  one 
thousand  pounds  of  lawful  money  of  Great  Britain  to  the  said  A.  B. 
in  hand  well  and  truly  paid  by  the  said  C.  D.  upon  or  Immediately 
before  the  sealing  and  delivery  of  these  presents  (the  receipt  of  which 
said  sum  of  one  thousand  pounds  in  full  for  the  absolute  purchase  of 
the  inheritance  in  fee  simple  in  possession  of  and  in  the  messuage  or 
tenement  lands  and  hereditaments  hereinafter  described  and  intended 
to  be  hereby  granted  and  released  with  the  appurtenances  he  the  said 
A.  B.  doth  hereby  acknowledge  and  of  and  from  the  same  and  every 
part  thereof  doth  acquit  release  and  discharge  the  said  C.  D.  his  heirs 
executors  administrators  and  assigns  [and  every  of  them  for  ever  by 
these  presents])  He  the  said  A.  B.  Hath  gi-anted  bargained  sold 
aliened  released  and  confirmed  and  by  these  presents  Doth  grant 
bargain  sell  alien  release  and  confirm  unto  the  said  C.  D.  (in  his 
actual  possession  now  being  by  virtue  of  a  bargain  and  sale  to  him 
thereof  made  by  the  said  A.  B.  in  consideration  of  five  shillings  in 
and  by  an  indenture  bearing  date  the  day  next  before  the  day  of  the 
date  of  these  presents  for  the  term  of  one  whole  year  commencing 
from  the  day  next  before  the  day  of  the  date  of  the  same  indenture 
of  bargain  and  sale  and  by  force  of  the  statute  made  for  transferring 
uses  into  possession)  and  to  his  heirs  (/) 

All  that  messuage  or  tenement  situate  lying  and  being  at  &c. 
commonly  called  or  known  by  the  name  of  &c.  [here  describe  the 
premUes} 

Together  with  all  and  singular  the  houses  outhouses  edifices 
buildings  barns  dovehouses  stables  yards  gardens  orchards  lights 


Recital  of  the 
contract  for 
sale. 


Testatum. 

Considera- 
tion. 

Receipt. 


Operative 
words. 


Parcels. 


General 
words. 


(/)  If  the  deed  were  dated  at 
any  time  between  the  month  of 
May,  1841  (the  date  of  the  statute 
4  &  6  Vict.  c.  21  ;  anU,  pp.  195, 
201),  and  the  1st  of  January, 
1845  (the  time  of  the  commence- 
ment of  the  operation  of  the 
Transfer  of  Property  Act,  ante, 
p.  201,  n.  (d)f  the  form  would  be 
as  follows  : — **  He  the  said  A.  B. 
'*  Doth  by  these  presents  (being 
**  a  deed  of  release  made  in  pur- 
'*8uance  of  an  Act  of  Parliament 


''made  and  passed  in  the  fourth 
**  year  of  the  reign  of  her  present 
"Majesty  Queen  Victoria  in- 
**titnled  An  Act  for  rcndeiing 
"a  Release  as  effectual  for  the 
"  Conveyance  of  Freehold  Kstates 
"as  a  Lease  and  Release  by  the 
"  same  Parties)  grant  bargain  sell 
**  alien  release  and  confirm  uuto 
**the  said  C.  D.  and  his  heirs.' 

As   to  the  form  in  a  deed  of 
grant,  see  anU,  p.  598. 
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Estate. 


And  all  deeds. 


Habendum. 


Uses  to  bar 
dower. 


easements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereby  granted  and 
released  cr  intended  so  to  be  or  any  part  thereof  belonging  or  in  any- 
wise appertaining  or  with  the  same  or  any  part  thereof  now  or  at  any 
time  heretofore  {g)  usually  held  used  occupied  or  enjoyed  [or  accepted 
reputed  taken  or  known  as  part  parcel  or  member  thereof]  And  the 
reversion  and  reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part  thereof 

And  all  the  estate  right  title  interest  use  trust  inheritance  property 
possession  benefit  claim  and  demand  whatsoever  both  at  law  and  in 
equity  of  him  the  said  A.  B.  in  to  out  of  or  upon  the  said  messuage 
or  tenement  lands  hereditaments  and  premises  hereby  granted  and 
released  or  intended  so  to  be  and  every  part  and  parcel  of  the  same 
with  their  and  every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  title  of  the 
said  A.*B.  to  the  said  hereditaments  and  premises  hereby  granted  and 
released  or  intended  so  to  be  now  in  the  custotly  of  the  said  A.  B.  or 
which  he  can  procure  without  suit  at  law  or  in  equity 

To  HAVE  AND  TO  HOLD  the  said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  described  and  all  and  singular  other  the 
premises  hereby  granted  and  released  or  intended  so  to  be  with  their 
and  every  of  their  rights  members  and  appurtenances  unto  the  said 
C.  D.  and  his  heii-s  {h) 

To  such  uses  upon  and  for  such  trusts  intents  and  purposes  and 
with  under  and  subject  to  such  powers  provisoes  declarations  and 
agreements  as  the  said  C.  D.  shall  from  time  to  time  by  any  deed  or 
deeds  instrument  or  instruments  in  writing  with  or  without  power 
of  revocation  and  new  appointment  to  be  by  him  sealed  and  deliveret^l 
in  the  presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses  direct  limit  or  appoint  And  in  default  of  and  until  any 
such  direction  limitation  or  appointment  and  so  far  as  any  such 
direction  limitation  or  appointment  if  incomplete  shall  not  extend 
To  the  use  of  the  said  C.  D.  and  his  assigns  for  and  during  the  term 
of  his  natural  life  without  impeachment  of  waste  And  from  and  af t4^r 
the  determination  of  that  estate  by  forfeiture  or  otherwise  in  his  life- 
time To  the  use  of  the  said  Y.  Z.  and  his  heirs  during  the  life  of  the 
said  C.  D.  In  trust  nevertheless  for  him  the  said  C.  D.  and  his 
assigns  and  after  the  decease  of  the  said  C.  D.  To  the  use  of  the 
said  C.  D.  his  heirs  and  assigns  for  ever 


(g)  See  antCy  p.  608. 

(h)  If  C.  D.  was  not  married 
on  or  before  the  1st  of  January, 
1834,  or  if,  having  been  so 
marriod.  the  dower  of  his  widow 


should  not  be  intended  to  }x 
barred,  instead  of  the  next 
clause,  the  form  would  simply 
he.  "  to  the  use  of  the  said  C-  D. 
his  heirs  and  assigns  for  ever." 
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And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executore  and 
administrators  covenant  promise  and  agree  with  and  to  the  said  C.  D. 
his  appointees  heirs  and  assigns  in  manner  following  that  is  to  say 

That  for  and  notwithstanding  any  act  deed  matter  or  thing 
whatsoever  by  him  the  said  A.  B.  or  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  claim  by  from  through  under  or  in  trust 
for  him  made  done  or  committed  to  the  contrary  (*)  [he  the  said  A.  B. 
is  at  the  time  of  the  sealing  and  delivery  of  these  presents  lawfully 
I'ightfully  and  absolutely  seised  of  or  well  and  sufficiently  entitled 
to  the  messuage  or  tenement  lands  hereditaments  and  premises  hereby 
granted  and  released  or  intended  so  to  be  with  their  appurtenances 
of  and  in  a  good  sure  perfect  lawful  absolute  and  indefeasible  estate 
of  inheritance  in  fee  simple  without  any  manner  of  condition  con- 
tingent proviso  power  of  revocation  or  limitation  of  any  new  or  other 
use  or  uses  or  any  other  matter  restraint  cause  or  thing  whatsoever  to 
alter  change  charge  revoke  make  void  lessen  or  determine  the  same 
estate 

And  that  for  and  notwithstanding  any  such  matter  or  thing 
ns  aforesaid]  he  the  said  A.  B.  now  hath  in  himself  good  right  full 
power  and  lawful  and  absolute  authority  to  grant  bargain  sell  alien 
release  and  confirm  the  said  messuage  or  tenement  lands  heredita- 
ments and  premises  hereinbefore  granted  and  released  or  intended 
so  to  be  with  their  appurtenances  unto  the  said  C.  D.  and  his  heirs 
to  the  uses  and  in  manner  aforesaid  and  according  to  the  true  intent 
and  meaning  of  these  presents 

Akd  that  the  same  messuage  or  tenement  lands  hereditaments 
and  premises  with  their  appurtenances  shall  and  lawfully  may  accord- 
ingly from  time  to  time  and  at  all  times  hereafter  be  held  and  enjoyed 
and  the  rents  issues  and  profits  thereof  received  and  taken  by  the 
said  C.  D.  his  appointees  heirs  and  assigns  to  and  for  his  and  their 
own  absolute  use  and  benefit  without  any  lawful  let  suit  trouble 
denial  hindrance  eviction  ejection  molestation  disturbance  or  in- 
teiTuption  whatsoever  of  from  or  bj'  the  said  A .  B.  or  any  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by  from  through 
under  or  in  trust  for  him 

And  that  (/*)  free  and  clear  and  freely  and  clearly  acquitted 
exonerated  and  discharged  or  otherwise  by  him  the  said  A.  B.  his 
heirs  executors  or  administrators  well  and  sufficient  ly  saved  defended 
kept  harmless  and  indemnified  of  from  and  against  all  and  all  manner 
of  former  and  other  [gifts  grants  bargains  sales  leases  mortgages 
jointures  dowere  and  all  right  and  title  of  dower  uses  trusts  wills 
entails  statutes  merchant  and  of  the  staple  recognizances  judgments 
extents  executions  annuities  legacies  payments  rents  and  arrears  of 
rent  forfeitures  re-entries  cause  and  causes  of  forfeiture  and  re-entry 
and  of  from  and  against  all  and  singular  other]  estates  rights  titles 


C!ovenant8 
for  title. 


That  the 
vendor  is 
seised  in  fee. 


That  the 
vendor  has  a 
good  right 
to  convey. 


For  quiet 
enjoyment. 


For  freedom 
from  incum^ 
bi-ances. 


(V)  See  atite,  p.  691. 


{k)  The  word  t?iat  is  here  a  pronouu. 
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charges  and  incambi'ances  whatsoever  had  made  done  committed 
executed  or  willingly  suffered  by  him  the  said  A.  B.  or  any  person 
or  persons  lawfully  or  equitably  claiming  or  to  claim  by  from  through 
under  or  in  trust  for  him 
For  further  And  mobboveb  that  he  the  said  A.  B.  and  his  heirs  and  all  and 

assurance.  every  persons  and  person  having  or  lawfully  claiming  or  who  shall 

or  may  have  or  lawfully  claim  any  estate  right  title  or  interest 
whatsoever  at  law  or  in  equity  in  to  or  out  of  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted  and 
released  or  intended  so  to  be  with  their  appurtenances  by  from 
through  under  or  in  trust  for  him  or  them  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable  request  and 
at  the  cost  and  charges  of  the  said  C.  D.  his  appointees  heirs  and 
assigns  make  do  and  execute  or  cause  or  procure  to  be  made  done 
and  executed  all  and  every  or  any  such  further  and  other  lawful  and 
reasonable  acts  deeds  things  grants  conveyances  and  assurances  in 
the  law  whatsoever  for  further  better  more  perfectly  and  effectually 
granting  releasing  conveying  and  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted  and 
released  or  intended  so  to  be  with  their  appurtenances  unto  the  said 
0.  D.  and  his  heirs  to  the  uses  and  in  manner  aforesaid  and  according 
to  the  true  intent  and  meaning  of  these  presents  as  by  him  the  said 
O.  D.  his  appointees  heirs  or  assigns  or  his  or  their  counsel  in  the  law 
shall  or  may  be  reasonably  advised  or  devised  and  required  [so  that 
no  such  further  assurance  or  assurances  contain  or  imply  any  further 
or  any  other  warranty  or  covenant  than  against  the  person  or  persons 
who  shall  make  and  execute  the  same  and  his  her  or  their  heirs 
executors  and  administrators*  acts  and  deeds  only  and  so  that  the  person 
or  persons  who  shall  be  required  to  make  and  execute  any  such  further 
assurance  or  assurances  be  not  compelled  or  compellable  for  making 
or  doing  thereof  to  go  or  travel  ftom  his  her  or  their  dwelling  or 
respective  dwellings  or  usual  place  or  places  of  abode  or  residence] 
In  witness,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  receipt  as 
follows : — 

Signed  sealed  and  delivered  by  the  within  named  A.  B.  C.  D.  and 
Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Richard  Roe  Clerk  to  Mr,  Doe, 

Received  the  day  and  year  first  within  written  of  and^ 
from  the  within  named  C.  D.  the  sum  of  One  Thousand  I    n  jqqa 
Pounds  being  the  consideration  within  mentioned  to  be  | 
paid  by  him  to  me.  J 

(Signed)  A.  B. 
Witness  John  Doe, 

Richard  Roe, 


(    «73    ) 


APPENDIX  (B). 

Referred  to,  p.  223. 


The  case  of  MuggleUm  v.  Burnett  was  shortly  as  follows  (a)  : — 
Edward  Maggleton  purchased  in  1772  certain  copyhold  property, 
held  of  a  manor  in  which  the  custom  was  proved  to  be,  that  the  land 
descended  to  the  youngest  son  of  the  person  last  seised,  if  he  had 
more  than  one  ;  and  if  no  son,  to  the  daughters  as  parceners  ;  and  if 
BO  issue,  then  to  the  yovtigest  hrotlier  of  the  person  last  seised^  and  to 
the  youngest  son  of  su^h  youngest  brother.  There  was,  however,  no 
formal  record  upon  the  rolls  of  the  Court  of  the  custom  of  the  manor 
with  respect  to  descents,  but  the  custom  was  proved  by  numerous 
entries  of  admission.  The  purchaser  died  intestate  in  1812,  leaving 
two  granddaughters,  the  only  children  of  his  only  son,  who  died  in 
his  lifetime.  One  of  the  granddaughters  died  intestate  and  unmarried, 
and  the  other  died  leaving  an  only  son,  who  died-  in  1854  without 
issue,  and  apparently  intestate,  and  who  was  the  person  last  seised. 
On  his  death  the  youngest  son  of  the  youngest  brother  of  the  purchaser 
brought  an  ejectment,  and  the  Court  of  Exchequer,  by  two  against 
one,  decided  against  him.  On  appeal,  this  decision  was  confirmed  by 
the  Court  of  the  Exchequer  Chamber,  by  four  judges  against  three. 
But  much  as  the  judges  differed  amongst  themselves  as  to  the  extent 
•of  the  custom  amongst  collatei*als,  they  appear  to  have  all  agreed  that 
the  act  to  amend  the  law  of  inheritance  had  nothing  to  do  with  the 
matter.  The  act,  however,  expressly  extends  to  lands  descendible 
according  to  the  custom  of  borough  English  or  any  other  custom; 
and  it  enacts  that  ifi  every  case  descent  shall  be  traced  from  the  pur- 
•chaser.  Under  the  old  law,  seisin  made  the  slock  of  descent.  By  the 
new  law,  the  purchaser  is  substituted  in  every  case  for  the  person  last 
seised.  The  legislature  itself  has  placed  this  interpretation  upon  the 
above  enactment.  A  well-known  statute,  commonly  called  the  Wills 
Act  (i),  enacts,  "  that  it  shall  be  lawful  for  every  person  to  devise  or 
dispose  of  by  his  will,  executed  in  manner  hereinafter  requii-ed,  all 
real  estate  which  he  shall  be  entitled  to,  either  at  law  or  in  equity, 

(a)  The    substance    of     these  pp.  5,  56. 
observations  appeared  in  letters  (6)  Stat.  7  Will.  IV.  k  1  Vict, 

to   the  editor  of  the   **  Jurist"  c.  2«,  s.  3,  antef  p.  288. 
newspaper,  4  Jur.  N.  S.   Part  2, 

w.B.P.  43 
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at  the  time  of  his  death,  and  which,  if  not  $o  deviled  or  ditpoted  of, 
wovld  devolve  vpon  the  heir  at  law  or  eudonMry  heir  of  him,  or,  1/ 
he  became  entitled  hy  descent,  of  hU  ancestor^^  Now  the  old  doctrine 
of  posseuio  fratrit  was  this, — ^that  if  a  purchaser  died  seised,  learing 
a  son  and  daughter  by  his  first  wife,  and  a  son  by  his  second  wife,  and 
the  eldest  son  entered  as  heir  to  his  father,  the  possession  of  the  son 
made  his  sister  of  the  whole  blood  to  inherit  as  his  heir,  in  exclusion 
of  his  brother  of  the  half-blood  ;  but  if  the  eldest  son  did  not  enter, 
his  brother  of  the  half-blood  was  entitled  a»  /teir  to  his  father,  the 
purchater.  This  doctrine  was  abolished  by  the  statute.  Descent  in 
every  case  is  to  be  traced  from  the  purchaser.  Let  the  eldest  ton 
enter,  and  remain  ever  so  long  in  possession,  his  brother  of  the  half- 
l)lood  will  now  be  entitled,  on  his  decease,  in  preference  to  his  sister 
of  the  whole  blood,  not  as  his  heir,  but  as  heir  to  his  father  {c). 

Let  us  now  take  the  converse  case  of  a  descent  according  to  the 
custom  of  borough  English,  and  let  the  purchaser  die  intestate 
leaving  a  son  by  his  first  wife,  and  a  son  and  daughter  by  his  second 
wife.  Here  it  is  evident  that  the  youngest  son  has  a  right  to  enter 
as  customary  heir.  He  enters  accordingly,  and  dies  intestate,  and 
without  issue.  Who  is  the  next  heir  since  the  statute  1  Clearly  the 
brother  of  the  half-blood,  for  he  is  the  customary  heir  of  the  pur- 
chaser. As  the  common  law,  which  is  the  general  custom  of  the 
realm,  was  altered  by  the  statute,  nnd  a  person  became  entitled  to 
inherit  who  before  had  no  right,  so  the  custom  of  borough  English, 
and  every  other  special  cnstum,  being  expressly  comprised  in  the 
statute,  is  in  the  same  manner  alteretl ;  and  the  stock  of  descent, 
which  was  formerly  the  person  last  seised,  is  now,  in  every  case,  the 
purchaser  and  the  purchaser  onl}'. 

Suppose,  therefore,  that  Edward  Muggleton,  the  purchaser,  who 
died  in  1812,  had  left  a  son  by  his  first  wife,  and  a  son  and  daughter 
by  his  second  wife,  and  that  the  youngest  son,  having  entered  as 
customary  heir,  died  intestate  in  1854, — who  would  be  entitled  ? 
Clearly,  the  elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  act  the  sister  of  the  whole 
blood  would  have  inherited,  as  customarj-heir  to  her  younger  brother, 
and  the  elder  brother,  being  of  the  half-blood  to  the  person  last  seised. 
could  not  httve  inherited  at  all ;  but  since  the  act  the  descent  is 
traced  from  the  purchaser  ;  and  the  elder  brother  would,  accordingly, 
be  entitled,  not  as  heir  to  his  half-brother,  but  as  heir  to  his  father. 
The  act  then  breaks  in  upon  the  custom.  By  the  custom  before  the 
act  the  land  descended  to  the  sister  of  the  person  last  seised,  in  default 
of  brothei-s  of  the  whole  blood.  By  the  act  the  purchaser  is  substi- 
tuted for  the  person  last  seisc<l,  anil  whoever  would  be  entitled  as 

(c)  See  Sugden's  Real  Property        267,  268  (2nd  ed.). 
Statutes,  pp.  280,  281  (1st  ed.f; 
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heir  to  the  purchaser,  if  he  had  just  died  seised,  must  now  be  entitled 
as  his  heir,  however  long  ago  his  decease  may  have  taken  place. 

Let  us  put  another  case  :  Suppose  the  father  of  Edward  Muggleton, 
the  purchaser,  had  been  living  in  1854,  when  his  issue  failed.  It  is 
clear,  that  under  the  act  the  father  would  have  been  entitled  to  inherit, 
notwithstanding  the  custom.  Here,  again,  the  custom  would  have 
been  broken  in  upon  by  the  act,  and  a  person  would  have  been  entitled 
to  inherit  who  before  was  not. 

Suppose,  again,  that  the  father  of  Edward  Muggleton  had  been  the 
purchaser,  and  that  Edward  Muggleton  was  his  youngest  son,  and 
that  the  estate,  instead  of  being  a  fee  simple,  had  been  an  estate  tail. 
Estates  tail,  it  is  well  known,  follow  customary  mo<les  of  descent  in 
the  same  manner  as  estates  in  fee.  The  purchaser,  however,  or  donee 
in  tail,  is  and  was,  both  under  the  new  law  and  under  the  old,  the 
stock  of  descent.  The  Courts  appear  to  have  been  satisfied  that  in 
lineal  descents  according  to  the  custom  the  yoimgest  was  invariably 
preferred.  It  is  clear,  therefore,  that,  when  the  issue  of  Edwaid 
Muggleton  failed  in  1854,  the  land  would  have  descended  to  the 
plaintiff  as  youngest  son  of  the  next  youngest  son  of  the  pur- 
chaser, although  the  plaintiff  was  but  the  first  cousin  twice  removed 
of  the  pei'son  last  seised. 

The  change,  however,  which  the  act  has  accomplished  is  simply  to 
assimilate  the  descent  of  estates  in  fee  to  that  of  estates  tail.  The 
purchaser  is  made  the  stock  in  lieu  of  the  pei-son  last  seised.  It  is 
evident,  therefore,  that  upon  the  supposition  last  put,  of  the  father  of 
Edward  Muggleton  being  the  purchaser,  although  the  estate  was 
an  estate  in  fee,  the  plaintiff  would  have  been  entitled  as  customary 
heir. 

The  step  from  this  case  to  that  which  actually  occurred  is  very 
easy.  On  failure  of  the  issue  of  the  purchaser  (whether  after  his 
decease  or  in  his  lifetime  it  matters  not),  the  heir  to  be  sought  is  the 
heir  of  the  purchaser,  and  not  the  heir  of  the  pei-son  last  seised  ;  and 
if  the  descent  be  governed  by  any  special  custom,  then  the  customary 
heir  of  the  purchaser  must  be  sought  for.  Who,  then,  was  the 
customary  heir  of  Edward  Muggleton,  the  purchaser  ?  The  case  in 
Muggleton  v.  Barnett  expressly  states,  that  the  land  descends,  if  no 
issue,  to  the  youngest  son  of  the  youngest  brother  of  the  person  last 
seised,  that  is  of  the  stock  of  descent.  There  is  no  magic  in  the  phrase 
"  hist  seised."  These  words  were  evidently  used  in  the  statement  of 
the  custom  as  they  would  have  been  used  before  the  act  in  a  statement 
of  the  common  law.  It  would  have  been  said  that  the  land  descends, 
for  want  of  issue,  to  the  eldest  son  of  the  eldest  brother  of  the  person 
last  seised.  It  would  have  been  taken  for  granted  that  everybody 
knew  that  seisin  made  the  stock.    The  law,  however,  is  now  altered 

43—2 
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in  this  respect.  The  purchaser  only  is  the  stock.  Tf  Edward 
Muggleton  had  died  without  leaving  issue,  the  plaintiff  clearly  would 
have  been  entitled.  His  issue  fails  after  bis  decease  ;  but  so  long  as 
he  is  the  stock,  the  same  person  under  the  same  custom  must  of 
necessity  be  his  heir. 

It  was  expressly  stated  in  the  case,  that  thei*e  was  no  formal  record 
with  respect  to  descents.  This  is  important,  as  showing  that  the 
person  last  seised  was  mentioned  in  the  statement  of  the  costom 
simply  in  accordance  with  the  ordinary  rule  of  law,  that  the  person 
last  seised  was  the  stock  of  descent  prior  to  the  act.  If,  however, 
there  had  been  such  a  formal  record,  still  Edward  Muggleton,  the 
purchaser,  died  seised.  If  he  had  not  died  seised,  it  might  be  said, 
according  to  the  strict  construction  placed  upon  the  records  of 
customary  descent,  that  tiie  custom  did  not  apply,  and  that  his  heir 
according  to  the  common  law  was  entitled  (jf).  But  in  the  present 
case  the  custom  is  expressly  stated  to  be  gathered  from  admissions 
only  ;  and  so  long  as  the  person  last  seised  was  by  law  the  stock  of 
descent,  it  is  evident  that  a  statement  of  the  custom,  as  applying  to 
the  person  last  seised,  was  merely  a  statement  with  reference  to  the 
stock  of  descent  as  then  existing.  The  act  alters  the  stock  of  descent, 
and  so  far  alters  the  custom.  It  substitutes  the  purchaser  for  the 
person  last  seised,  whatever  may  be  the  custom  as  to  descents.  It 
follows,  therefore,  that  the  plaintiff  in  Muggleton  v.  Barnett^  being 
the  customary  heir  of  the  purchaser,  was  entitled  to  recover. 

Since  these  observations  were  written,  the  following  remarks  have 
been  made  by  Lord  8t.  Leonards  on  the  case  of  Muggleton  v.  Barnett ; 
— "In  the  result,  the  Exchequer  and  Exchequer  Chamber,  with  much 
diversity  of  opinion  as  to  the  extent  of  the  custom,  decided  the  case 
against  the  claimant,  who  claimed  as  heir  by  the  custom  to  the  lad 
purcluue^'^  which  he  was  ;  because  he  was  not  heir  by  the  custom  to 
the  person  last  seised.  And  yet  the  act  extends  to  all  customary 
tenures,  and  alters  the  descent  in  all  such  cases  as  well  as  in  descents 
by  the  common  law,  by  substituting  the  last  purchaser  as  the  stock 
from  whom  the  descent  is  to  be  traced  for  the  person  last  seised. 
The  Court,  perhaps,  hardly  explained  the  grounds  upon  which  they 
held  the  statute  not  to  apply  to  this  case  "  (e). 

(d)  Payne  v.  Barker,  0.  Bridg.        on  the  Real  Property  Statutes, 
18  ;  Rider  y.  Wood,  1  K.  &  J.  644.        p.  271  (2nd  ed.). 
(«)  Lord  St.   Leonards'   Essay 
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Referred  to,  p.  301,  n.  («)• 


On  the  decease  of  a  woman  entitled  by  descent  to  an  estate  in  fee 
simple,  is  her  husband,  having  had  issue  by  her,  entitled,  according 
to  the  present  law,  to  an  estate  for  life,  by  the  curtesy  of  England,  in 
the  whole  or  any  part  of  her  share  ?  (a). 

In  order  to  answer  this  question  satisfactorily,  it  will  be  necessary, 
first,  to  examine  into  the  principles  of  the  ancient  law,  and  then  to 
apply  those  principles,  when  ascertained,  to  the  law  as  at  present 
existing.  Unfortunately  the  authorities  whence  the  principles  of  the 
old  law  ought  to  be  derived  do  not  appear  to  be  quite  consistent  with 
one  another  ;  and  the  consequence  is,  that  some  uncertainty  seems 
unavoidably  to  hang  over  the  question  above  propounded.  Let  us, 
however,  weigh  carefully  the  opposing  authorities,  and  endeavour  to 
ascertain  on  which  side  the  scale  preponderates. 

Littleton,  '*  not  the  name  of  the  author  only,  but  of  the  law  itself," 
thus  defines  curtesy  :  ''  Tenant  by  the  curtesie  of  England  is  where  a 
man  takcth  a  wife  seised  in  fee  simple  or  in  fee  tail  general,  or  seised 
as  heir  in  tail  especial,  and  hath  issue  by  the  same  wife,  male  or 
female,  bom  alive,  albeit  the  issue  after  dieth  or  liveth,  yet  if  the  wife 
dies,  the  husband  shall  hold  the  land  during  his  life  by  the  law  of 
England.  And  he  is  called  tenant  by  the  curtesie  of  England, 
because  this  is  used  in  no  other  realme,  but  in  England  only  "  {b). 
And,  in  a  subsequent  section,  he  adds,  "  Memorandum,  that  in  every 
case  where  a  man  taketh  a  wife  seised  of  such  an  estate  of  tenements, 
&c.,  as  the  issue  which  he  hath  by  his  wife  may  by  possibility  inherit 
the  same  tenements  of  such  an  estate  as  the  wife  hath,  as  heir  to  tfte 
wife;  in  this  case,  after  the  decease  of  the  wife,  he  shall  have  the  same 
tenements  by  the  curtesie  of  England,  Imtvthenoite  noV  (c).  "  Memo- 
randum," says  Lord  Coke,  in  his  Commentary  (rf),  "this  word  doth 
ever  betoken  some  excellent  point  of  learning."  Again,  "  Ai  lieir  to 
the  wife.    This  doth  imply  a  secret  of  law  ;  for,  except  the  wife  be 

(a)  Tlie  substance  of  the  fol-  (6)  Litt.  s.  35. 

lowing     observations     appeared  (c)  Litt.  s.  52. 

in  the  "Jurist"  newsiMn^er  for  {d)  Co.  Litt.  40  a. 
March  14,  1846. 
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actually  seised,  the  heir  shall  not  (as  hath  been  said)  make  himself 
heir  to  the  wife  ;  and  thig  it  the  reason^  that  a  man  shall  not  be  tenant 
by  the  curtesie  of  a  seisin  in  law/*  Here  we  find  it  asserted  by 
Littleton  that  the  husband  shall  not  be  tenant  by  the  curtesy,  unless 
he  has  had  issue  by  his  wife  capable  of  inheriting  the  land  a*  her  heir ; 
and  this  is  explained  by  Lord  Coke  to  be  such  issue  as  would  have 
traced  their  descent  from  the  wife,  as  the  stock  of  descent,  according 
to  the  maxim,  *' Seisinafofiit  stipitem,"  Unless  an  actual  seisin  had 
been  obtained  by  the  wife,  she  could  not  have  been  the  stock  of 
descent ;  for  the  descent  of  a  fee  simple  was  traced  from  the  person 
last  actually  seised  ;  "  and  thU  ?>  th€  reaton^*^  says  Lord  Coke,  "thai 
a  man  shall  not  be  tenaift  by  the  curtesy  of  a  mere  seisin  in  law." 
The  same  rule,  with  the  same  reason  for  it,  will  also  be  found  in 
PaiHe*scaxe{e\  where  it  is  said,  "And  when  Littleton  saith,  as  heir 
to  the  toife^  these  words  are  very  material ;  for  that  is  the  true  reason 
that  a  man  shall  not  he  tenant  by  the  curtesy  of  a  seisin  in  law  ;  for, 
in  such  case,  the  issue  ought  to  make  himself  heir  to  him  who  was 
last  actually  seised."  The  same  doctrine  again  appeai-s  in  Black- 
stone  (/).  "And  this  seems  to  be  the  principal  reason  why  the 
husband  cannot  be  tenant  by  the  curtesy  of  any  lands  of  which  the 
wife  was  not  actually  seised  ;  because,  in  order  to  entitle  himself  to 
such  estate,  he  must  have  b^[otten  issue  that  may  be  heir  to  the  wife ; 
but  no  one,  by  the  standing  rule  of  law,  can  be  heir  to  the  ancestor  of 
ahy  land,  whereof  the  ancestor  was  not  actually  seised ;  and,  therefore, 
as  the  husband  had  never  begotten  any  issue  that  can  be  heir  to  those 
lands,  he  shall  not  be  tenant  of  them  by  the  curtesy.  And  hence,^' 
continues  Blackstone  in  his  usual  laudatory  strain,  "  we  may  observe, 
with  how  much  nicety  and  consideration  the  old  rules  of  law  were 
framed,  and  how  closely  they  are  connected  and  interwoven  together, 
supporting,  illustrating  and  demonstrating  one  another."  Here  we 
have,  indeed,  a  formidable  array  of  authorities,  all  to  the  point,  that, 
in  order  to  entitle  the  husband  to  his  curtesy,  his  wife  must  have  been 
the  stock  from  whom  the  descent  should  have  been  traced  to  her  issue  ; 
for  the  principal  and  true  reason  that  there  could  not  be  any  curtesy 
of  a  seisin  in  law  is  stated  to  be,  that  the  issue  could  not,  in  such  a 
case,  make  himself  heir  to  the  wife,  because  his  descent  waa  then 
required  to  be  traced  from  the  person  last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  present  law. 
The  act  for  the  amendment  of  the  law  of  inheritance  (g)  enacts  (/i), 
that  in  every  case  descent  shall  be  traced  from  the  purchaser.  On  the 
decease  of  a  woman  entitled  by  descent,  the  descent  of  her  share  is, 
therefore,  to  be  now  traced,  not  from  herself,  but  from  her  ancestor, 
the  purchaser  from  whom  she  inherited.  With  respect  to  the  person 
to  become  ^entitled,  as  heir  to  the  purchaser  on  this  descent,  if  the 

(e)  8  Rep.  86  a.  (^)  8  &  4  Will.  IV.  c.  106. 

(/)  2  Black.  Conim.  128.  (A)  Sect.  2. 
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woman  be  a  coparcener,  the  question  arose  which  has  already  been 
mentioned  (t),  whether  the  sarviving  sister  equally  with  the  issue  of 
the  deceased,  or  whether  such  issue  solely,  are  now  entitled  to  inherit  ? 
And  the  conclusion  at  which  the  Courts  have  arrived  is,  that  the  issue 
nlone  succeed  to  their  mother's  share.  But,  whether  this  were  so  or 
not,  nothing  is  clearer  than  that,  on  the  decease  of  a  woman  entitled 
by  descent,  the  persons  who  next  inherit  take  as  heir  to  the  purchaser, 
and  not  to  her ;  for,  from  the  purchaser  alone  can  descent  now  be 
traced ;  and  the  mere  circumstance  of  having  obtained  an  actual 
seisin  does  not  now  make  the  heir  the  stock  of  descent.  How,  then, 
can  her  husband  be  entitled  to  hold  her  lands  as  tenant  by  the  curtesy  7 
If  tenancy  by  the  curtesy  was  allowed  of  those  lands  only  of  which 
the  wife  had  obtained  actual  seisin,  because  it  was  a  necessary  con- 
dition of  curtesy  that  the  wife  should  be  the  stock  of  descent,  and 
because  an  actual  seisin  alone  made  the  wife  the  stock  of  descent,  how 
can  the  husband  obtain  his  curtesy  in  any  case  where  the  stock  of 
descent  is  confessedly  not  the  wife,  but  the  wife's  ancestor  ?  Amongst 
all  the  recent  alterations  of  the  law,  the  doctrine  of  curtesy  has  been 
left  untouched  :  there  seems,  therefore,  to  be  no  means  of  determining 
any  question  respecting  it,  but  by  applying  the  old  principles  to  the 
new  enactments,  by  which,  indirectly,  it  may  be  affected.  So  far, 
then,  as  at  present  appears,  it  seems  a  fair  and  proper  deduction  from 
the  authorities,  that,  whenever  a  woman  has  become  entitled  to  lands 
by  descent,  her  husband  cannot  claim  his  curtes}',  because  the  descent 
of  such  lands,  on  her  decease,  is  not  to  be  traced  from  her. 

But,  by  carrying  our  investigatious  a  little  further,  we  may  be  dis- 
posed to  doubt,  if  not  to  deny,  that  such  is  the  law ;  not  that  the 
conclusion  drawn  is  unwarranted  by  the  authorities,  but  the  authorities 
themselves  may,  perhaps,  be  found  to  be  erroneoas.  Let  us  now  com- 
pare the  law  of  curtesy  of  an  estate  tail  with  the  law  of  curtesy  of  an 
estate  in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  alrcady  quoted  (A),  it  is 
laid  down,  that,  if  a  man  taketh  a  wife  seised  at  hslr  in  tail  especial, 
and  hath  issue  by  her,  born  alive,  he  shall,  on  her  decease,  be  tenant 
by  the  curtesy.  And  on  this  Lord  Coke  makes  the  following  com- 
mentary :  "  And  here  Littleton  intendeth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee  simple  or 
fee  tail  general,  and  these  lands  descend  to  his  daughter,  and  she 
taketh  a  husband  and  hath  issue,  and  dieth  before  any  entry^  the 
husband  shall  not  be  tenant  by  the  curtesy,  and  yet,  in  this  case,  she 
had  a  seisin  in  law  ;  but,  if  she  or  her  husband  had,  during  her  life, 
entered,  he  should  have  been  tenant  by  the  curtesy  "  (/).  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  traced  from 

(i)  AnU,  p.  232.  (I)  Co.  Litt.  29  a. 

{k)  Sect.  35. 
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the  purchaser  or  original  donee  in  taiL  The  actual  seisin  which  might 
be  obtained  by  the  heir  to  an  estate  tail  never  made  him  the  stock  of 
descent.  The  maxim  was  "  Possessio  fratris  de  feudo  simpliri  facit 
sororem  esse  haBredem."  Where,  therefore,  a  woman  who  had  been 
seised  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  purchaser  or 
donee  ;  and  whether  the  mother  did  or  did  not  obtain  actual  seisin 
was,  in  this  respect,  totally  immaterial.  When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  purchaser  only,  and 
yet  the  husband  was  entitled  to  his  curtesy.  When  actual  seisin  was 
not  obtained,  the  issue  were  heirs  to  the  purchaser  as  before ;  but  the 
husband  lost  his  curtesy.  In  the  case  of  an  estate  tail,  therefore,  it  ii 
quite  clear  that  the  question  of  curtesy  or  no  curtesy  depended 
entirely  on  the  husband's  obtaining  for  his  wife  an  actual  seisin,  and 
had  nothing  to  do  with  the  circumstance  of  the  wife's  being  or  not 
being  the  stock  of  descent.  The  reason,  therefore,  before  mentioned 
given  by  Lord  Coke,  and  repeated  by  Blackstone,  cannot  apply 
to  an  estate  tail.  An  actual  seisin  could  not  have  been  required 
in  irrder  to  make  the  wife  the  stock  of  descent,  because  the  descent 
could  not,  under  any  circumstances,  be  traced  from  her,  but  must 
have  been  traced  from  the  original  donee  to  the  heir  of  kis  body 
performam  donl. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incorporeal 
hereditaments,  we  shall  find  that  the  reason  above  given  is  in- 
applicable ;  for  the  husband,  on  having  issue  bom,  was  entitled  to 
his  curtesy  out  of  an  advowson  and  a  rent,  although  no  actual 
seisin  had  been  obtained,  in  the  wife's  lifetime,  by  receipt  of  the  rent 
or  presentation  to  the  advowson  (m).  And  yet,  in  order  to  make  the 
wife  the  stock  of  descent  as  to  such  hereditaments,  it  was  necessair 
that  an  actual  seisin  should  be  obtained  by  her  (n).  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as  where  traced 
from  the  wife  herself.  In  this  case,  also,  the  right  of  curtesy  was 
accordingly  independent  of  the  wife's  being  or  not  being  the  stock 
from  which  the  descent  was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and  more  satisfactory 
reason  why  an  actual  seisin  should  have  been  required  to  be  obtained 
by  the  wife,  in  order  to  entitle  her  husband  to  his  curtesy  out  of  her 
lands  ;  and  such  a  reason  is  furnished  by  Lord  Coke  himself,  and 
also  by  Blackstone.  Lord  Coke  says  (o),  "  Where  lands  or  tenements 
descend  to  the  husband,  before  entry  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced  to  an  actual 
possession,  for  it  lieth  not  in  the  power  of  the  wife  to  bring  it  to  an 

•  (m)  Watk.  Descents,    89  (47,  {»)  lUd.  60  (67,  4th  ed.). 

4th  ed.).  (o)  Co.  Litt.  31  a. 
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actual  seisin,  at  the  hushand  viay  do  of  his  loife^s  land  wfien  he  U  to  he 
tenant  by  curtesy^  which  is  worthy  the  observation."  It  would  seem 
from  this,  therefore,  that  the  reason  why  an  actual  seisin  was  required 
to  entitle  the  husband  to  his  curtesy  was,  that  his  wife  may  not  suffer 
by  his  neglect  to  take  possession  of  her  lands  ;  and,  in  order  to  induce 
him  to  do  so,  the  law  allowed  him  curtesy  of  all  lands  of  which  an 
actual  seisin  had  been  obtained,  but  refused  him  his  curtesy  out  of 
such  lands  as  he  had  taken  no  pains  to  obtain  possession  of.  This 
reason  is  also  adopted  by  Blackstone  from  Coke  :  "  A  seisin  in  law, 
of  the  husband  will  be  as  effectual  as  a  seisin  in  deed,  in  order  to 
render  the  wife  dowable ;  for  it  is  not  in  the  wife's  power  to  bring 
the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power 
to  do  with  regard  to  the  wife's  lands  ;  which  is  one  reason  why  lie 
shall  not  he  tenant  hy  the  curtesy  hut  of  such  lands  tohereof  the  wlfe^ 
or  he  himself  in  her  right,  was  actually  seised  in  deed''  {p).  The 
more  we  investigate  the  rules  and  principles  of  the  ancient  law,  the 
greater  will  appear  the  probability  that  this  reason  was  indeed  the 
true  one.  In  the  troublous  time  of  old,  an  actual  seisin  was  not 
always  easily  acquired.  The  doctrine  of  continual  claim  shows  that 
peril  was  not  unf requently  incurred  in  entering  on  lands  for  the  sake 
of  asserting  a  title ;  for,  in  order  to  obtain  an  actual  seisin,  any 
person  entitled,  if  unable  to  approach  the  premises,  was  bound  to 
come  as  near  as  he  dare  (^).  And  *'  it  is  to  be  observed,"  says  Lord 
Coke,  "  that  every  doubt  or  fear  is  not  sufficient,  for  it  must  concern 
the  safety  of  the  person  of  a  man,  and  not  his  houses  or  goods  ;  for 
if  he  fear  the  burning  of  his  houses  or  the  taking  away  or  spoiling 
his  goods,  this  is  not  sufficient "  (r).  That  actual  seisin  should  be 
obtained  was  obviously  most  desirable,  and  nothing  could  be  more 
natural  or  reasonable  than  that  the  husband  should  have  no  curtesy 
where  he  had  failed  to  obtain  it.  Perkins  seems  to  think  that  this 
was  the  reason  of  the  rule  ;  for  in  his  Profitable  Book  he  answers  an 
objection  to  it,  founded  on  an  extreme  case.  **  But  if  possession  in 
law  of  lands  or  tenements  in  fee  descend  unto  a  married  woman, 
which  lands  are  in  the  county  of  York,  and  the  husband  and  his 
wife  are  dwelling  in  the  county  of  Essex,  and  the  wife  dieth  within 
one  day  after  the  descent,  so  as  the  husband  could  not  enter  during  the 
coverture,  for  the  shortness  of  the  time,  yet  he  shall  not  be  tenant  by 
the  curtesy,  &c. ;  and  yet,  according  to  common  pretence,  there  is  no 
default  in  tJie  husband.  But  it  may  be  said  that  the  husband  of  the 
woman,  before  the  death  of  the  ancestor  of  the  woman,  might  have 
spoken  unto  a  man  dwelling  near  unto  the  place  where  the  lands 
lay,  to  enter  for  the  woman,  as  in  her  right,  immediately  after  the 
death  of  her  ancestor,"  &c.  («).  This  reason  for  the  rule  is  also  quite 
consistent  with  the  circumstance  that  the  husband  was  entitled  to 


(p)  2  Black  Coram.  131.  (r)  Co.  Litt.  258  b. 

is)  Litt.  ss.  419,  421.  (•)  Perk.  470. 
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his  curtesy  out  of  inoorporeal  hereditaments,  notwithstandiiig  his 
failure  to  obtain  an  actual  seisin.  For  if  the  adrowson  were  not 
void,  or  the  rent  did  not  become  payable  during  the  wife's  life,  it 
was  obviously  impossible  for  the  husband  to  present  to  the  one  or 
receive  the  other ;  and  it  would  have  been  unreasonable  that  he 
should  suffer  for  not  doing  an  impossibility,  the  maxim  being  "  im- 
potentia  excusat  legem."  This  is  the  reason,  indeed,  usually  given 
to  explain  this  circumstance ;  and  it  will  be  found  both  in  Lord 
Coke(0  and  Blackstone  («).  This  reason,  however,  is  plainly  at 
variance  with  that  mentioned  in  the  former  part  of  this  paper,  and 
adduced  by  them  to  explain  the  necessity  of  an  actual  seisin,  in  order 
to  entitle  the  husband  to  his  curtesy  out  of  lands  in  fee  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to  which  we 
have  before  referred  (^ ),  as  an  apparent  authority  on  the  other  side. 
Littleton  expressly  says,  that  when  the  issue  may,  by  possibility, 
inherit,  of  such  an  estate  as  the.  wife  hath,  as  heir  to  the  wife,  the 
husband  shall  have  his  curtes}*^,  but  otherwise  not ;  and  we  have  seen 
that,  according  to  Lord  Coke's  interpretation,  to  inherit  as  heir  to  the 
wife,  means  here  to  inherit  fram  the  wife  as  the  stock  of  descent.  But 
the  legitimate  mode  of  interpreting  an  author  certainly  is  to  attend 
to  the  context,  and  to  notice  in  what  sense  he  himself  uses  the  phrase 
in  question  on  other  occasions.  If  now  we  tnm  to  the  very  next 
section  of  Littleton,  we  shall  find  the  very  same  phrase  made  use  of 
in  a  manner  which  clearly  shows  that  Littleton  did  not  mean,  by 
inheriting  as  heir  to  a  person,  inheriting  from  that  person  as  the  stock 
of  descent.  For,  after  having  thus  laid  down  the  law  as  to  curtly, 
Littleton  continues  :  "  And,  also,  in  every  case  where  a  woman  taketh 
a  husband  seised  of  such  an  estate  in  tenements,  &c.,  so  as,  by  possi- 
bility, it  may  happen  that  the  wife  may  have  issue  by  her  husband, 
and  that  the  same  issue  may,  by  possibility,  inherit  the  same  tene- 
ments if  such  an  estate  as  the  husband  huth,  as  heir  to  the  husband, 
of  such  tenements  she  shall  have  her  dower,  and  otherwise  not "  (y). 
Now,  nothing  is  clearer  than  that  a  wife  was  entitled  to  dower  out  of 
the  lands  of  which  her  husband  had  only  seisin  in  law  (r) ;  and  nothing, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient  to  make 
the  husband  the  stock  of  descent  :  for,  for  this  purpose,  an  actnal 
seisin  was  requisite,  according  to  the  rule  '^  seisina  facit  stipitem.'* 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could  not  mean  to 
say  that  the  husband  must  have  been  made  the  stock  of  descent,  by 
virtue  of  having  obtained  an  actual  seisin  ;  for  that  would  have  been 
to  contradict  the  plainest  rules  of  law.  What,  then,  was  his  meaning  / 
The  subsequent  part  of  the  same  section  affords  an  explanation  : 
*'  For,  if  tenements  be  given  to  a  man  and  to  the  heirs  which  he  shall 

(t)  Co.  Litt.  29  a.  (y)  Litt  s.  58. 

(u)  2  Black.  Comm.  127.  (z)  Watk.  Descents,  32  (42,  4th 

{x)  Sect.  52.  ed.). 
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beget  of  the  body  of  his  wife,  in  this  case  the  wife  hath  nothing  in 
the  tenements,  and  the  husband  hath  an  estate  tail  as  donee  in  special 
tail.  Tet,  if  the  husband  die  without  issue,  the  same  wife  shall  be 
endowed  of  the  same  tenements,  because  the  issue,  which  she  by 
possibility  might  have  had  by  the  same  husband,  might  have  inherited 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  husband,  and 
after  the  husband  taketh  another  wife  and  dieth,  his  second  wife 
shall  not  be  endowed  in  this  case,  for  the  reason  a/oregaid.'^  This 
example  shows  what  was  Littleton's  true  meaning.  He  was  not 
thinking,  either  in  this  section  or  the  one  next  before  it,  of  the 
husband  or  wife  being  the  stock  of  descent,  instead  of  some  earlier 
ancestor.  He  was  laying  down  a  general  rule,  applicable  to  dower  as 
weU  as  to  curtesy ;  namely,  that  if  the  issue  that  might  have  been 
bom  in  the  one  case,  or  that  were  bom  in  the  other,  of  the  sarviving 
parent,  could  not,  by  possibility,  inherit  the  estate  of  their  deceased 
parent,  by  right  of  representation  of  such  parent,  then  the  surviving 
parent  was  not  entitled  to  dower  in  the  one  case,  or  to  curtesy  in  the 
other.  It  is  plain  that,  in  the  example  just  adduced,  the  issue  of 
the  husband  by  his  second  marriage  could  not  possibly  inherit  his 
estate,  which  was  given  to  him  and  the  heirs  of  his  body  by  his  fii-st 
wife ;  the  second  wife,  therefore,  was  excluded  from  dower  out  of 
this  estate.  And,  in  the  parallel  case  of  a  gift  to  a  woman  and  the 
heirs  of  her  body  by  her  first  husband,  it  is  indisputable  that,  for  a 
precisely  similar  reason,  her  second  husband  could  not  claim  his 
•curtesy  on  having  issue  by  her ;  for  such  issue  could  not  possibly 
inherit  their  mother's  estate.  All  that  Littleton  then  intended  to 
state  with  respect  to  curtesy,  was  the  rule  laid  down  by  the  Statute 
De  Donis  (a),  which  provides  that,  where  any  person  gives  lands  to 
a  man  and  his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  f  rankmarriage,  the  second  husband  of  any  such  woman 
shall  not  have  anything  in  the  land  so  given,  after  the  death  of  his 
wife,  by  the  law  of  England,  nor  shall  the  issue  of  the  second 
husband  and  wife  succeed  in  the  inheritance  (d).  VV^hen  the  two 
sections  of  Littleton  are  read  consecutively,  without  the  intixxluction 
of  Lord  Coke's  commentary,  their  meaning  is  apparent  ;  and  the 
Intervening  commentary  not  only  puts  the  reader  on  the  wrong  clue 
but  hinders  the  recovery  of  the  right  one,  by  removing  to  a  distance 
the  explanatory  context. 

Having  at  length  arrived  at  the  trae  principles  of  the  old  law,  the 
application  of  them  to  the  state  of  circumstances  pioduced  by  the 
new  law  of  inheritance  will  be  very  easy.  A  coparcener  dies  leaving 
a  husband  who  has  had  issue  by  her,  and  leaving  one  or  more  sisters 
surviving  her.  The  descent  of  her  share  is  now  ti'aced  from  their 
common  parent,  the  purchaser.    But,  in  tracing  this  descent,  we  have 

{a)  18  Edw.  L  c.  1.  {h)  See  Bac  Abr.  tit.  Curtesy 

of  England  (0),  1. 
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seen  (c)  that  the  issue  of  the  deceased  coparceDer  would  inherit  her 
entire  share  by  representation  of  her.  And  the  condition  which  will 
entitle  her  husband  to  curtesy  out  of  her  share  appears  to  he,  that 
his  issue  might  possibly  inherit  the  estate  by  right  of  representation 
of  their  deceased  mother.  This  condition,  therefore,  is  obTiooslT 
fulfilled,  and  our  conclusion  consequently  is,  that  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled  to  curtesy 
out  of  the  whole  of  her  share.  But  in  order  to  amve  at  this  con- 
clusion, it  seems  that  we  must  admit,  first,  that  Lord  Coke  has 
endeavoured  to  support  -the  law  by  one  reason  too  many ;  and 
secondly  that  one  laudatory  flourish  of  Blackstone  has  been  made 
without  occasion. 

(c)  Ante,  p.  232. 
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Referred  to,  pp.  473,  475, 


The  Manor  of\  A  General  Court  Baron  of  John  Freeman  Ksq. 
Fairfield  in       Lord  of  the  said  Manor  holden  in  and  for  the  said 

the  County  of  Manor  on  the  Ist  day  of  January  in  the  third  year  of 
Middlesex.  •'  the  reign  of  our  Sovereign  Lady  Queen  Victoria  by 
the  Grace  of  God  of  the  United  King^lom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and  in  the  year  of  our  Lord 
1840     Before  John  Doe  Stewanl  of  the  said  Manor. 

At  this  Court  comes  A.  6.  one  of  the  customary  tenants  of  this   Considera- 
manor  and  in  consideration  of  the  sum  of  £1000  of  lawful  money  of   **^^* 
Great  Britain  to  him  in  hand  well  and  truly  paid  by  C.  D.  of  Lincoln's   Surrender. 
Inn  in  the  county  of  Middlesex  Esq.  in  open  Court  surrenders  into 
the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod  according  to  the  custom  of  this  manor 
All  that  messuage  &c.  [Iwre  describe  tlie  premise^']  with  their  appur-    Parcels, 
tenances  (and  to  which  same  premises  the  said  A.  B.  was  admittetl 
at  the  general  Court  holden  for  this  manor  on  the  12th  day  of  October 
1838)    And  the  reversion  and  reversions  remainder  and  remaindere 
rents  issues  and  profits  thereof    And  all  the  estate  right  title  interest   Estate, 
trust  benefit  property  claim  and  demand  whatsoever  of  the  said  A.  B. 
in  to  or  out  of  the  same  premises  and  every  part  thereof.     To  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  for  ever  according  to  the  custom 
of  this  manor. 

Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  be  admitted  lo  Admittance, 
all  and  singular  the  said  customary  or  copyhold  hereditaments  and 
premises  so  surrendered  to  his  use  at  this  Court  as  aforesaid  to  whom 
the  lord  of  this  manor  by  the  said  steward  grants  seisin  thereof  by  the 
rod  To  HAVE  AND  TO  HOLD  the  said  messuage  hereditaments  and  Habendum, 
premises  with  their  appurtenances  unto  the  said  C.  D.  and  his  lieirs 
to  be  holden  of  the  lord  by  copy  of  Court  roll  at  the  will  of  the  lord 
according  to  the  custom  in  this  manor  by  fealty  suit  of  court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  therefor  due 
and  of  right  accustometl  And  so  (saving  the  right  of  the  lord)  the 
said  C.  D.  is  admitted  tenant  thereof  and  pays  to  the  lord  on  such 
his  admittance  a  fine  certain  of  £50  and  his  fealty  is  respited.  Fine  £50. 

(Signed)  John  Doe  Steward. 
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A. 

Abandonment,  evidence  of,  572. 

Abeyance  of  inheritance,  849. 

Absolute  title,  registration  with,  620,  621,  622,  625. 

Abstract  of  title,  vendor  bound  to  furnish,  575. 
now  forty  years  sufficient,  576. 
for  registration,  621. 

Accumulation,  restriction  on,  398,  399. 

Acknowledgment  of  deeds  by  married  women,  303,  387,  480,  588. 
of  title,  548,  564,  569. 
of  right  to  production  of  documents,  584,  586. 

Actions,  real  and  personal,  23,  61  and  n.,  418. 

for  recovery  of  possession,  17, 18, 45  and  n.,  61  n.,  94, 172  n., 
328,  449-^51,  537,  541,  648,  563  n.,  564,  578. 

Administration  of  debtor's  estate,  277. 
letters  of,  216. 

Administrator,  21,  215,  506. 

descent  to,  29,  57,  74,  109,  131,  137,  183    187,  202, 

213,  214,  218—221,  311,  344,  373,  424,  438,  464, 

479,  506,  664. 
of  bare  trustee,  137. 
of  convict's  estate,  293. 
of  mortgagee,  538. 

Admittance  to  copyholds,  449,  464,  465,  468,  474,  475,  479,  482, 
549,  550, 686. 

Advertisement  of  application  for  registration  of  title,  622. 

Advowson  appendant,  31,  413,  481,  432. 
in  gross,  430,  432,  433. 
of  rectories,  431 — 483. 
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Advowbon  agreements  tor  resignation,  431. 
conveyance  of,  432,  434. 
of  vicarages,  433. 
devolution  of,  434. 

limitation  of  actions  and  suits  for,  568. 
proper  length  of  title  to,  577. 
curtesy  of,  680. 

Affidavit  of  intestacy,  registration  of,  256. 

Agrebmknts. — See  Contract. 
Rtamps  on,  187  n. 
for  resignation  of  benefice,  431. 
for  lease,  121  n.,  183,  382,  491,  492,  681,  646. 

stamps  on,  492  n. 

by  mortgagor,  540. 
for  sale,  186,  676,  581. 

Agricultural  Holdings,  489,  616—619,  540  n. 

Agriculture,  Board  of,  141,  226,  426,  469,  519. 

Aids,  47,  51,  64, 108. 

Alien,  288,  294  and  n.,  295. 

Alienation,  power  of,  inherent  in  ownership,  81,  333,  346. 
exceptions  to,  76-— 77,  82,  307. 
of  real  estate,  27,  38,  39,  66—76,  333,  359,  379. 
See  Fee  Simple,  &c. 
involuntary,  80, 261—286, 372,  408,  427, 463, 464. 
by  will,  27,  70  n.,  73,  111,  130,  137, 169,  238, 

243—257,  357,  368,  388,  392,  424. 
under  power  unconnected  with  ownership,  377. 
by  tenant  for  life,  116. 
of  copyholds,  459,  463,  464,  471—484. 
of  leaseholds,  496,  606—609. 
encouraged  by  law,  346. 
opposed  by  feudal  system,  66,  368. 

Allothents,  compensation,  617  n. 

Alterations  in  deeds,  151. 

Ancestor,  power  of,  over  expectations  of  heirs,  69. 
descent  to,  87,  227—229,  233. 

Ancient  demesne,  tenure  of,  60,  61,  444,  464. 

AiTNUiTiES  for  lives,  inrolment  of  memorial  of,  now  unnecessary, 
419.  n. 
registration  of,  419. 
search  for,  419,  588. 

Anticipation,  clause  against,  83,  307—309,  312,  313. 
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Appendant  incorporeal  hereditaments,  410 — 413,  569—572,  608. 
common  appendant,  413,  569 — 572. 

Applioation  of  purchase-money,  necessity  of  seeing  to  the,  545, 591. 

Appointment,  powers  of. — See  Powebs. 

Appobtionmbnt  of  rent,  128,  426,  504,  505. 

of  rent-charge,  426. 
Appbopbiation  of  rectories,  433. 

Appubtenanges,  416. 

Appurtenant  incorporeal  hereditaments,  410,  415,  569 — 572,  608. 

rights  of  common  and  of  way,  414,  569 — 572,  607, 
608. 

Abhs,  directions  for  use  of,  869. 

Abbanoement  with  creditors,  272,  586. 

Abbeabs  of  rent  or  interest,  recovery  of,  568,  569. 

Absent  of  executor  to  specific  bequest,  217,  506. 
to  devise,  219. 

Assets,  94,  273,  286,  409.  463,  507. 
equitable,  274. 
order  of  application,  275  n.,  276. 

Assignee  of  lease  liable  to  rent  and  covenants,  498 — 500,  551, 
of  tenant  for  life,  124. 

Assignment  of  lease,  488  n.,  496—500,  505,  506,  551.     . 
of  chattel  interest  must  be  by  deed,  505. 
of  trust  must  be  in  writing,  186. 
to  self  and  another,  204,  205. 
of  property  for  creditors,  272. 
of  satisfied  terms,  524—528. 

Assigns,  70—73,  75, 147, 185,  427,  498. 

AssTTBANOB,  further,  592,  598,  594,  598,  607,  672. 

Attachment,  160. 

Attaindeb,  48,  113, 293,  294. 

of  tenant  in  tail,  108  n. 
abolition  of,  55. 

Attendant  terms,  524 — 528. 

Attestation  of  deeds,  374,  599. 

of  wills,  238,  289,  240. 
of  the  exercise  of  powers,  374 — 877. 
of  transfers  of  registered  land,  632. 
w.R.p.  44 
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Attested  copies,  585  n. 

Attorneys'  and  Solicitors'  Acts. — See  stats.  33  &  34  Vict.  c.  28,  and 
44  &  45  Vict.  c.  44. 

Attobnment,  330,  411. 

AuTBB  droit,  estates  in,  523. 

AuTBB  vie,  estate,  129—133,  283,  424. 


BAiifKRUPTCT,  80,  82,  83  n.,  271. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in,  277. 
of  tenant  in  fee  simple,  271,  277. 
of  tenant  in  tail,  282. 
•  of  cestui  que  trust,  285. 
of  trustee,  285. 
of  convict,  293. 
of  husband,  301,  306  n. 

of  owner  of  land  subject  to  rent-charge,  427,  428. 
of  leaseholder,  506,  509. 

power  of  trustee  in,  as  to  remainders,  &c.,  409. 
as  to  copyholds,  463,  464. 
exercise  of  powers  in,  372,  373. 
disclaimer  of  leaseholds  by  trustee  in,  509. 
search  for,  589. 
registration  of  trustee,  641. 

Babe  trustee,  313,  514  n. 

Bargain  and  sale,  197—199,  200,  210,  211,  494. 
of  lands  raised  a  use,  169, 175. 
of  the  fee,  197  and  n. 
under  the  Statute  of  Uses,  197,  210, 211. 
required  to  be  inrolled,  198,  210. 
for  a  year,  199,  200. 
of  lands  in  Yorkshire,  210  n. 
by  executors.  388,  889. 
covenants  implied  by,  595. 
form  of  deeds,  667. 

Base  fee,  103, 107. 

Bastardy,  56. 

Bedford  Level  registry,  207. 

Benefice  with  cure  of  souls,  not  chargeable,  83. 
sequestration  of,  83  n. 
appointment  to,  430. 
cannot  be  sold  by  public  auction,  435. 
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Benefices,  feudal,  IS  n. 

Beneficial  owner,  conveyance  as,  593,  594,  606,  610,  611. 

B0BDA.RII,  41. 

BOROUGH-English,  tenure  of,  60, 187,  436. 

Bbagton,  9,  443. 

Bbeach  of  covenant,  waiver  of,  503,  504. 

Bbothebs,  descent  to,  86. 

Building  lease,  118  n.,  119, 120,  540. 
land,  ground  rent  on,  424. 

BuBOAOE,  tenure  in,  27  n.,  43,  45,  52,  60,  73. 
alienation  by  will,  27  n.,  73. 

BUBGENSES,  43. 

Burial,  place  of,  77  n. 

C. 
CAPACiry  in  law,  288—298. 

Capital  money  under  Settled  Land  Acts,  119—123,  125, 127,  516  n. 

Capite,  tenants  in,  37,  39  n.,  40—43,  46,  48,  64,  57,  72. 

Caution  against  dealing  with  registered  land,  682,  639,  646,  647— 
649,  662. 
against  registration  of  unregistered  land,  648,  649. 

Caveat  in  Yorkshire  registry,  207  n. 

Central  Office  of  Supreme  Court,  inrolment  in,  76  n.,  98,  102, 

198  n.,  272,  287  n. 
search  in,  287,  687. 

Certificate  of  official  search  of  registers,  &c.,  287  n.,  588  n.,  589  n. 
of  acknowledgment  by  married  woman,  304  n.,  588. 

Cessation  of  a  registered  charge,  638. 

Cesser  of  a  term,  proviso  for,  620,  621.  624. 

Cestui  que  use,  position  of,  in  Chancery  and  at  law,  168 — 170. 
legal  estate  transferred  to,  171. 
que  trust,  position  of,  in  equity,  176—179,  181,  184. 

is  tenant  at  will  at  law,  184. 
que  vie,  129, 130. 

Chambers,  34. 

44 — 2 
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CHAHCERy,  Court  of,  jurisdiction  of,  158, 159,  160, 168, 174—181. 
And  see  Order. 
process  and  procedure  of,  160 — 166,  181. 
enforced  uses,  168,  170,  367. 
transfer  to  High  Court  of  Justice,  164. 
appointment  of  new  trustees,  189. 
administration  of  estates  of  debtors,  274 — 277. 
power  over  guardians,  291.  « 

relieved  lessees,  828. 

relieved  defective  execution  of  powers,  376. 
consent  of,  to  infant's  settlement,  289,  378. 

to  disposal  of  minerals,  385. 
partition  of  copyholds,  468. 
interposition     of,     between    mortgagor    and 
mortgagee,  532,  553,  560. 

Ohancebt  Division,  matters  assigned  to,  164. 

foreclosure  proceedings,  539. 
action  for  redemption,  547,  548. 
registration  of  title,  622. 

Ghabge  of  Debts  on  real  estate,  81,  253,  254,  274 — 276. 
judgments  on  land,  263,  264,  267,  269. 
legacies,  253,  254. 
registered  land,  631,  635,  638. 

by  deposit  of  land  certificate,  639. 

Ghabity,  conveyance  to,  75 — 77. 

exemptions  from  Mortmain  Act,  77  n. 

inrolment  of  conveyances,  76  n. 

investment  of  funds,  77  n. 

alienation  by,  297. 

relief  of  defective  execution  of  power,  376. 

Ghabteb,  149. 

Ghattels,  11. 

real  and  personal,  25. 

real,  25  n.,26,  28,  29,  32,  47  n.,  268,  486,  487,  506. 
property  in,  differs  from  property  in  land,  11, 12,  23. 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18, 19  and  n. 
an  equitable  estate  in,  181. 
will  of,  240. 

devolution  of,  20,  21,  26,  486. 
And  see  Term— Mortgage. 

GHEiiTEKHAM,  mauor  of,  484. 

Civil  death,  113. 
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Codicil,  243. 

CoLLATERAii  relations,  90,  227. 

Collation,  430. 

Commendations,  in  feudalism,  13  n. 

CoMMissiONEBS,  Land  and  Inclosure,  141  n. 
Real  Property,  222. 
of  Woods,  &c.,  56  n. 
of  the  Treasury,  certificate  of,  279  n. 
for  taking  acknowledgments,  308. 

Committee  of  limatic,  292. 

Common,  rights  of,  31,  62,  80,  412. 
appendant,  412,  413. 
appurtenant,  415,  416. 
in  gross,  430. 

metropolitan  conunons,  413. 
fields,  40,  41,  62,  144,  412,  440. 
of  copyholds,  470. 
limitation  of  rights  of,  570,  571. 

Common,  tenancy  in,  135,  139—141,  468. 

Common  forms,  603. 

Common  Law,  founded  on  custom,  9  n. 

conveyance. — See  Conveyance. 

rights  opposed  to  equitable,  158,  160 — 166. 

construction  of  mortgage,  532. 

Community,  tribal  and  village,  440. 

Commutation  of  tithes,  437. 

of  manorial  rights,  446,  470  and  n. 

Companies,  joint-stock,  296. 

Compensation  for  improvements,  516 — 519,  540  n. 

power  to  charge  holding  with  repayment,  518. 

Composition  with  creditors,  272. 

Compulsory  registration,  207—209,  494,  506,  664—666. 

Concealed  fraud,  limitation  m  cases  of,  567. 

Condition  of  re-entry  for  non-payment  of  rent,  327—  830,  497  n. 
formerly  inalienable,  329. 
attached  to  the  reversion,  829, 830. 
severance  of  reversion,  604. 
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Condition  of  re-entry  on  breach  of  covenants,  497  n.,  500 — 504. 
effect  of  licence  for  breach  of  covenant,  502. 
effect  of  waiver,  503, 604. 
annexed  to  registered  land,  645, 646. 

CoNDinoNAt  gift,  91,  661. 

conveyance,  532. 
surrender,  550. 

CoNFiBicATiON,  conveyance  by,  156,  211. 

Consent  of  protector,  102. 

as  to  copyholds,  461,  462,  478,  479. 

Consideration,  78,  211.  280. 

required  for  simple  contract.  150. 

on  feoffment  after  the  Statute  of  Uses,  148,  203. 

a  deed  said  to  import  a,  150. 

receipt  for,  598,  611. 

marriage  is,  211  n. 

Consolidation  of  securities,  560, 561. 

Constbuction  of  wills,  111,  245 — 251. 

of  law  as  to  attendant  terms,  527. 
of  deeds,  110. 
of  mortgage.  529. 

Contempt  of  Court,  160. 

Contingent  remainders,  343,  345 — 365. 

definition  of,  350. 
origin  of,  346—849. 
anciently  illegal,  346. 
abolished,  346  n. 
example  of,  350.  352,  353,  357. 
rules  for  creation  of,  351—357,  399—404. 
vesting  of,  351,  363,  354. 
preserved  by  statute,  364,  362,  399, 
conveyance  of,  357,  358.- 
formerly  inalienable,  358. 
destruction  of,  369—362,  365,  399. 
trustees  to  preserve,  363,  364. 
of  equitable  estates,  364,  365,  404*  405. 
of  copyholds,  480. 

difference    between    executory    interests 
and,  346,  366,  369,  391. 

Contingent  Bemainders  Act,  1877.— See  stat.  40  &  41  Vict.  c.  83. 

Contract,  debts  by  simple,  81,  276—277. 
cannot  bar  estate  tail,  105. 
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Contract  in  writing  requires  consideration ,  150. 
for  a  lease,  sale. — See  Aorebicent. 
by  married  woman,  293,  310. 
by  tenant  to  pay  tithes,  437  n. 

as  to  compensation,  516. 
not  to  exercise  powers,  124,  386,  387. 
stamps  on,  187  n. 
to  mortgage,  not  specifically  enforced,  580, 

GoNVEYAKGE  of  freehold  at  common  law,  143 — 157. 
modern,  195—212. 
form  of,  697—618. 
by  feoffment,  143—148. 
by  deed,  164,  201. 

by  fine  and  recovery,  71  n.,  92  n.,  98,  99 
by  lease  and  release,  156, 199—201,  209. 
by  confirmation,  exchange,  or  surrender 
by  vesting  declaration  or  order,  191 — 191 
by  bargain  and  sale,  197—200,  210,  211, 
under  powers,  212,  392, 393. 
by  executors  to  devisee  or  heir,  219,  220 
by  surrender  of  copyholds,  461. 
by  way  of  mortgage,  532,  535. 
fraudulent,  78,  79,  280,  281. 
voluntary  and  for  value,  77,  78,  269. 
to  uses,  204,  205,  211. 
to  or  by  the  Crown,  155  n. 
to  self,  204. 

to  husband  or  wife,  304,  305,  313,  474. 
by  married  women,  302—304,  306,  309, 

474,  479,  480,  514. 
by  joint  tenant,  tenant  in  common,  140. 
by  tenant  for  life,  123,  185, 186,  393. 
by  executory  devisee  for  testator's  debts, 
by  mortgagee,  544.  555. 
of  land  passes  advantages  not  strictly  app 
of  land  passes  all  the  estate   and  inte 

conveying,  605,  609. 
of  advowson,  432, 435. 
of  tithes,  436,  437. 
on  sale,  stcunps  on,  599  n. 
meaning  of,  in  Conveyancing  Act  (1881), 

CoNVBYANCiNQ  Acts. — See  stats.  44  &  45  Vict.  c.  41 ; 
c.  39  ;  66  &  56  Vict.  c.  13. 
changes  in  form    of    conveyance   rendered    pos 
417,  605—609. 

COITTICTS,  293. 
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G0PABOENBR8,  223,  348  n. 

descent  amongst,  232. 

Copyhold  Acts,  1852  to  1894,  469,  470. 

G0FTHOLD8,  definition  of,  489. 

origin  of,  27,  41,  439. 

recovery  of  possession  of,  27. 

growth  of  the  law  of  copyhold  tenure,  446. 

Littleton's  account  ef  the  tenure,  447. 

extension  of  copyholders*  rights,  445—450,  459. 

tenure  of,  439,  452—462,  465—468. 

seisin  in  the  lord,  452,  454. 

mines  and  timher  on,  453,  454. 

when  customary  freeholds,  464. 

forfeiture  of,  453,  454. 

for  lives,  449,  457. 

of  inheritance,  448,  457. 

estates  in  copyholds,  448,  452,  457 — 470. 

estate,  tail  in,  458—462,  464. 

estate  pur  autre  vie,  462. 

remainders  of,  480,  481. 

lease  of,  453  and  n. 

executory  interests  in,  482. 

held  jointly  and  in  common,  468. 

of  married  woman,  474,  477,  480,  483. 

customary  recovery,  461. 

forfeiture  and  regrant,  461. 

grant  of,  472. 

seizure  quousque,  476,  477. 

surrender  of,  449,  461,  473 — 480,  549, 650. 

admittance  to,  449,  464,  475,  476,  480,  482,  549,  650. 

alienation  of,  460,  463,  471—484. 

subject  to  debts,  28  n.,  463. 

power  of  trustee  in  bankruptcy  as  to,  464. 

conunutation  of  manorial  rights  in,  446,  470  n. 

enfranchisement  of,  468 — 470,  464,  576. 

by  tenant  for  life,  468  n. 
mortgage  of,  549,  552. 
will  of,  475,  476. 

devolution  of  on  death,  28  n.,  465. 
curtesy  and  freebench  of,  483. 
equitable  estates  in,  477 — 480. 
uses  and  trusts  as  to,  477,  478,  479. 
settlement  of,  478. 
title  on  purchase  of,  576. 

sale  of  land  formerly  copyhold  which  has  been  en- 
franchised, 576. 
cannot  be  registered,  620. 
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Corporation,  75  n.,  288,  289,  295—298. 

GoBPORBAL  things,  4. 

hereditaments,  30 — 32. 

now  lie  in  grant,  201. 

Costs  cf  protecting  settled  land,  128  n. 
of  renewing  lease,  516. 
mortgagee's,  534  n.,  547  n. 
purchaser  s,  575,  585  n. 
of  conveyancing,  602—605. 
of  rectifying  register,  651,  658. 

COTABII,  41. 

Counterpart,  stamp  on,  492  n. 

Counties  palatine. — See  Palatine. 

County  Courts,  equity  jurisdiction  of,  193,  542  n.,  547  n. 

Court,  The  King's,  9  n.,  45,  448,  450. 
suit  of,  48,  51,  55,  465. 
customary,  447,  471. 
roUs,  439,  446,  472,  473. 

search  of,  588. 
baron,  44,  48,  446. 

Court  of  Probate,  21,  240. 

of  Chancery. — See  Chancery. 
of  Wards  and  Liveries,  54  n. 

Covenant  defined,  18  n. 

to  stand  seised,  179, 180,  211. 

in  void  deed,  152  n. 

voluntary,  not  enforced  in  equity,  180. 

restrictive,  185,  427,  497,  511. 

to^pay  money  to  self  and  another,  204  n. 

on  grant  of  rent-charge,  427. 

to  indemnify  lessee,  498. 

personal,  in  a  mortgage,  530,  535,  613,  614. 

to  surcender  copyholds,  551,  593  and  n. 

to  produce  title  deeds,  581  n. 

for  title,  591—596,  598,  601,  671,  672. 

statutory  covenants  for  title,  593,  594,  595,  606,  607,  610, 

611. 
for  quiet  enjoyment,  implied  by  certain  words,  693 — 596. 
in  a  lease,  497 — 505,  511  n. 

"  usual,"  497  n. 

running  with  the  land,  499. 

re-entry  on  breach  of,  497  n.,  499 — 505. 

for  title,  596. 
implied  in  registered  charge,  635,  636. 
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Cbeditobs,  conveyances  to  defraud,  77 — 79, 166,  280. 
rights  against  land,  80. 
under  judgment,  80,  261—271,  281,  282,  288—286,  372, 

408,  468,  607,  647. 
in  bankruptcy,  80,  271,  277,  282,  872,  409,  463,  608, 509. 
on  debtor's  death,  81,  273—278. 
in  equity,  283—286. 
may  witness  a  will,  240. 
specialty  and  simple  contract,  81,  273—277. 
of  married  woman,  808. 

Crown  debts,  81,  268,  261  and  n.,  278—280,  282,  283,  286,  315,  608, 
564.  666. 
search  for,  287,  688. 
licence  in  mortmain,  76. 

forfeiture  and  escheat  to  the,  48,  49, 66,  67,  76,  294,  295. 
conveyance  to  or  by,  166  n. 
limitation  of  rights  of,  66  n.,  669,  672. 
lands,  66  n.,  297,  414,  416,  469  n. 

may  reserve  rent  out  of  incorporeal  hereditaments,  429  n. 
estates  tail  granted  by,  104. 
entitled  to  soil  of  tidal  rivers  and  seashore,  414,  415. 

GuBTESY,  tenant  by,  300,  301. 

sale  by,  302. 
of  gavelkind  lands,  69  n.,  301. 

as  affected  by  the  new  law  of  inheritance,  301  n.,  677—684. 
of  equitable  estates,  306,  309. 
of  separate  estate,  811. 
of  copyholds,  483. 
of  incorporeal  hereditaments,  680. 
registered  notice  of  estate,  647. 

Custody  of  documents,  undertaking  for  safe,  686. 

Custom,  69,  73,  238,  388,  439,  446,  448,  463,  460. 
heriot,  467  n. 
to  entail  copyholds,  468—461. 

Customary  devises,  388. 

court,  447,  471. 
heir. — See  Heib. 
freeholds,  454—466. 

no  registration  of,  620. 
recovery,  461. 

Cy  prte,  doctrine  of,  402, 403. 

D. 

Damages,  24. 

Daughters,  descent  to,  84,  86. 
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Db  D0NI8,  statute.— See  stat.  13  Edw.  I.  c.  1. 

Death,  civil,  118. 

gift  by  will  in  case  of,  without  issue,  248. 

Debts,  liability  of  fee  simple,  on  charge  by  will,  253 — 255,  274,  275. 

in  hands  of  devisee,  80,  274 
in  hands  of  heir,  81,  273. 
on  bankruptcy  and  insolvency,  271, 

272. 
to  judgment,  Crown,  specialty,  and 
simple  contract. — See  Judgment, 
&c. 
of  estate  tail,  281. 
of  estate  for  life,  283. 
of  equitable  estates,  186, 283—286. 
of  copyholds,  463, 464. 
of  leaseholds,  507, 508. 
of  mortgagee's  interest,  554. 
of  record,  278  and  n. 
mortgage,  530,  539,  569. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay, 

253—255. 
insolvent  estate  of  deceased  debtor  may  be  administered  in 

bankruptcy,  277, 278. 
creditors  who  now  stand  in  equal  degree,  276. 
sale  or  mortgage  for  payment  of,  by  executory  devisee,  392  n. 
limit  to  the  recovery  of,  569. 

Declabation  of  title.  Act  for,  619  n. 
vesting  land,  192,  394. 

Deed,  149—153. 

necessity  and  effect  of,  at  common  law,  150. 

parties  to  a,  152. 

execution  by  sealing  and  delivery,  151. 

conditional,  as  an  escrow,  151 . 
alteration  or  destruction  of,  151. 
•  whether  signing  necessary  to,  154. 
poll  or  indented,  152,  153. 
stamp  on,  153  n. 
of  grant,  32,  195,  201,  209. 

conveyance  of  reversion  by,  325,  331. 
required  to  transfer  incorporeal  hereditaments,  32, 196,  212, 
410,  430. 
to  effect  partition,  141. 
to  convey  freeholds,  143. 
to  evidence  feoffment,  154,  210. 
for  a  bargain  and  sale  of  freeholds,  200. 
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Deed  required  for  exchange  or  surrender  of  freeholds,  212. 
for  grant  of  rent-charge,  418,  419. 
for  assignment  of  leases,  505. 
for  registered  charge,  632,  637. 
where,  for  leases,  490,  491,  610. 
for  surrenders, '522. 
disentailing,  98,  99,  478. 

search  for,  587. 
exercise  of  power  by,  374. 

Deeds,  stamps  on,  inrolment  of,  register  of.—  See  Stamps,  &c. 
production,  custody,  deposit  of. — See  Title-Deeds. 

Deliveby  of  land  in  execution,  effect  of,  266,  267,  269,  280. 

Demand  for  rent,  328,  329. 

Demandant,  97. 

Demesne,  meaning  of,  36,  38  n. 

the  lord's,  41,  417,  442,  452. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  692. 

Denizen,  294  n. 

Deposit  of  purchase-money,  590  n. 

of  deeds,  equitable  mortgage  by,  552,  558. 
of  land  certificate,  639. 

Descent  of  an  estate  in  fee  simple,  84,  86,  87,  213 — 236. 
gradual  progress  of  the  Jaw  of,  85—87. 
stock  of,  221,  222,  230,  673—676. 
alterations  in  law  of,  29,  74, 84, 85,'.109,  218-223.  227,  229, 

230,  344,  673. 
to  widow,  226,  227. 

of  an  estate  tail,  89,  108,  109,  220—226. 
of  estate  of  trustee,  137,  188,  189,  236,  479. 
of  estate  of  mortgagee,  236,  537, 538,  550. 
to  and  from  aliens,  295  u. 
of  estates  of  married  woman,  302,  311. 
of  gavelkind  lands,  59,  237. 
of  borough-English  lands,  60. 
of  an  equitable  estate,  187. 
of  a  vested  remainder,  344. 
of  a  contingent  remainder,  357. 
of  incorporeal  hereditaments,  428,  429. 
of  tithes,  436v 
of  copyholds,  448,  4G5,  479. 

Determinable  life  estates,  127,  132. 


INDEX.  701 

I>EVI8£. — See  Will. 

Devisee,  equitable  interest  of,  219. 

Disabilities,  time  allowed  for,  649,  n.,  664,  566,  571,  672. 

Disclaimer,  85. 

of  power,  387. 

of  property  of  bankrupt,  427,  428,  609. 

DiscovEBY  in  equity,  161  and  n. 

Distress,  66,  326,  327,  417,  421,  425,  426,  429,  510, 611. 
exemptions  from,  827  n.,  511. 
clause  of,  421. 

statutory  powers  of  distress,  417,  422. 
for  rent  reserved  by  underlease,  610. 
for  tithe  rent-charge,  437. 
liability  of  undertenant  to,  511. 

Dockets,  264. 

Domesday  Survey,  40,  441. 

Dominant  tenement,  570. 

Donative  advowsons,  430. 

abolished,  430. 

Donor  and  Donee,  90. 

Dower,  167,  314—317,  320,  682,  683. 

incidents  of,  314,  815. 

release  of,  315. 

of  equitable  estates,  315. 

of  gavelkind  lands,  59  n.,  316. 

of  copyholds,  483,  484. 

released  by  fine;  315. 

under  old  law  independent  of  husband^s  debts,  315. 

old  method  of  barring.  316,  317. 

under  the  Dower  Act,  318. 

barred  by  jointure,  317,  318. 

declaration  against,  819,  381  n. 

modern  method  of  barring,  380, 381. 

uses  to  bar,  381, 670. 

action  for,  320. 

bill  in  equity  for,  320. 

formerly  defeated  by  assignment  of  attendant  term,  626. 

leases  by  tenant  in,  320. 

registered  notice  of,  647. 
Drainino,  125,  n. 

Drunbibn  persons,  capacity  of,  291,  292. 
Duty. — See  Estate  Duty,  &o. 
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E. 
Easements,  417. 

grant  of,  by  general  words,  417,  598,  605,  608. 
right  to,  by  prescription,  570. 
registration  of  title  to,  628  n.,  654. 

Ecclesiastical  courts,  jurisdiction  over  chattels  on  death,  20,  21. 

over  breach  of  faith,  167  andn. 
over  wills  of  personalty,  216, 
240. 
corporations,  296, 516  n. 

Educational  association,  conveyance  to,  77  n. 

Ejectment,  action  of,  64  n.,  450, 451. 

of  mortgagor  by  mortgagee,  537. 

Eldest  son,  descent  to,  84,  223,  224. 

Elegit,  writ  of,  262—264,  266,  268,  269,  281,  288,  284,  371,  408, 
468,507. 
estate  by,  266  n.,  268,  269, 658. 

Emblements,  128,  488. 

Enclobube.— See  Inclobube. 

Enfbanchibement  of  copyholds,  123  n.,  468-^70,  484,  576. 

Enlargement  of  base  fee,  103  n., 
of  long  terms,  529. 

Enbolment.— See  Inbolmbnt. 

Entail.— See  Tail. 

Entibeties,  husband  and  wife  took  by,  805. 

Entirety,  225. 

Entby,  freeholder's  right  of,  64. 
forcible,  64  n. 

by  and  against  feoffee,  144  n.,  145,  147  n. 
required  for  other  assurances,  156, 157. 
necessary  to  a  lease,  196,  199,  494. 
right  of,  supported  a  contingent  remainder,  860. 

taken  away  by  descent  cast,  147  n. 
power  of,  to  secure  a  rent-charge,  421. 
statutory  power  of,  422. 
bar  of  right  of,  548,  564. 
by  proprietor  of  registered  charge,  636. 
by  registered  proprietor,  653. 

Equitable  assets,  274. 

estate,  158—194. 
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Equitable  estate,  origin  of,  165—170. 

modem,  178, 179. 

real  and  personal,  181. 

creation  of,  181, 186. 

restrictions  on,  185. 

alienation  of,  185,  186,  479,  588. 

title  to,  194. 

contingent  remainders  in,  364,  365,  405. 

liable  to  debts,  186,  283—285. 

will  of,  238,  389. 

descent  of,  181, 187,  538. 

escheat  of,  187,  188. 

forfeiture  of,  188. 

curtesy  of,  306, 309. 

dower  of,  315,  319,  381. 

limit  to  the  recovery  of,  566,  567. 

of  heir  or  devisee,  219. 

effect  of  bankruptcy  on,  285. 

of  wife,  306,  479,  480,  513,  514.— See  Sepaeatb 
Estate. 

under  agreement  for  a  lease,  121  n.,  183, 382,  491, 
496. 

under  marriage  articles,  182. 

under  a  contract  for  sale,  182. 

in  a  rent-charge,  421. 

in  copyholds,  477 — 480. 

surrender  of,  479. 

in  mortgaged  lands,  534,  538 — 540. 
tenant  for  life,  184, 185. 

relief,  159—165,  178, 179,  328,  376,  382,  501,  532,  533. 
waste,  116. 
execution,  284,  408  n. 
jointure,  317.  ^ 

mortgage,  536  n.,  547  n.,  552,  558. 
lien,  552, 553,  559. 

Equity,  a  distinct  system,  158. 

meaning  and  rules  of,  158.  161, 181. 

jurisdiction  to  enforce,  160—165,  168. 

rules  of,  now  to  prevail,  164. 

follows  the  law,  181. 

to  a  settlement,  wife*s,  306  and  n.,  514. 

upon  accidental  merger,  523. 

of  redemption,  162  n.,  533,  534,  538,  542,  548,  550. 

charges  on,  534  n. 

mortgage  of,  552,  555,  556. 
priority  between  mortgagees  in,  556. 
consolidation  allowed  in,  560. 
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Ebbobs  on  register,  651. 

Escheat,  48,  61,  53,  55—58,  63,  70,  230,  235,  294. 

not  affected  by  Land  Transfer  Act,  67. 

of  estate  of  trustee  or  mortgagee,  189. 

of  equitable  estate,  188. 

of  a  rent-charge,  429. 

of  copyholds,  466,  470. 

effect  of  land  registration,  628  n. 
EscBOW,  151. 

EsGUAGB,  46,  52  n. 

Estate,  6  sq. 

real  and  personal,  26—30,  485,  486. 

of  freehold,  63,  64. 

of  inheritance,  63,  110. 

in  fee,  tail,  for  life. — See  Fee,  &c. 

creation  of,  must  be  in  writing,  153. 

by  deed,  154. 
limitation  of  an,  110—112.  145—147,  181,  182,  201—204 

245—250,  457. 
legal,  170, 172,  178,  194.  251,  532,  557. 
equitable,  trust,  158 — 194. — See  Equitable  ;  Tbust. 
by  wrong,  147. 
at  wiU,  462. 
of  wife. — See  Wipe. 
settled. — See  Settled. 
determinable  life,  127,  132. 
pur  autre  vie,  129—132.  283,  424,  462. 
by  elegit,  266  n.,  268,  269. 
in  autre  droit,  623. 
particular,  323,  332,  359. 
one  person  may  have  more  than  one,  836. 
in  remainder. — See  Bemaindeb. 
in  reversion. — See  Rbvebsion. 
future,  345,  352,  868—370,  389,  390, 493. 
arising  by  force  of  statute  on  execution  of  statutory  power, 

392—894. 
in  incorporeal  hereditaments,  424,  425,  428. 
copyhold.  448.  449,  452,  456-468. 
of  mortgagee  and  mortgagor,  535 — 542,  550. 
clause,  598,  609,  670. 

Estate  Duty,  79  n..  136  n.,  236,  268—260,  407,  408, 580,  644. 

Estoppel,  lease  by,  495,  540  n.,  696. 
by  recital,  613  n. 

EviDBNCE  of  title. — See  Title. 
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Exchange  and  entry,  156,  212. 

of  settled  land,  107, 121—124.  383—386. 
implied  effect  of  the  word,  595. 

EzsounoN  of  a  deed,  151. 

writ  of,  24  n.,  262,  265,  507,  588. 

equitable,  284,  408  n. 

against  land,  80,  262,  264—269,  408,  463,  507. 

ExBGUTOBS,  rights  and  duties  of.  20,  21,  214 — 218. 

devolution  to,  29,  67, 74, 109,  131. 187, 183, 187, 202, 218, 
214,  218—221,  311,  344,  378,  424.  428,  434,  438.  465, 
479.  506,  664,  665. 
rights  to  estate  pur  autre  vie,  130, 131,  424. 
leases  for  years  devolve  on,  21,  506. 
take  an  interest  in  real  estate  purchased  by  testator,  183. 
take  an  interest  in  real  estate  vested  in  a  sole  trustee 

or  mortgagee,  137,  189,  236,  255,  537,  538, 550. 
of  a  joint  tenant.  187. 
can  sell  real  estate,  214,  218,  252. 
where  they  may  sell  or  mortgage  to  pay  debts,  253 — 255. 
power  to  convey  real  estate  contracted  to  be  sold.  255. 
directions  to,  to  sell  land,  388—391,  482. 
exoneration    of,   from    liability  to  pay  rent-charges. 
427  n. 
from  rents  and  covenants  in  leases,. 
507  n. 
may  hold  in  autre  droit,  523. 

**  ExBCUTOBS,  Adminibtbatobs.  and  AsBiaNS,"  203  and  n. 

ExBOUTOBY  devises. — See  Executobt  Intbbest. 
trust,  182  n. 
interest,  366—394. 

definition  of,  866. 

creation  of,  under  Statute  of  Uses,  366 — 371. 

by  will,  388—891. 
compared  with  contingent  remainder.  346, 366,. 

869,  391,  392. 
bar  of.  366  n. 
alienation  of,  392. 

estates  under  statutory  powers,  392 — 394. 
limit  to  creation  of,  396 — 398. 
where  preceded  by  estate  tail,  397. 
executory  limitations  to  take  effect  on  failure' 

oi  issue,  397,  398. 
in  copyholds.  482. 
w.ii.p.  46 
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Exoneration  of  mortgaged  estate.  539,  540. 
Expectation,  alienation  of,  68  n. 
EzFBSBS  trusts,  179. 

F. 
Farming  leases,  516,  518. 

Father,  descent  to,  227,  228,  232. 

his  power  to  appoint  a  guardian,  290. 

Fealty,  13  n.,  47.  61,  53,  64,  56,  58,  62, 108, 113,  326,  411,  465. 

Fee,  meaning  of  term,  19,  36. 
tail.— See  Tail.    . 

Feb  Simple,  Estate  in,  6,  63 — 88. 

creation  of,  38,  39,  111,  146, 181,  182,  202, 

250,  457. 
tenure  of,  subinfeudation  forbidden,  39. 

gives  free  enjoyment,  79. — See 
Free  Tenure. 
alienation  of.  65 — ^79,  80—83. 

for  debts,  80,  81,  261  -281. 
by  will,  73,  74. 
descent  of,  84,  86—88,  213—236,  463. 
"  in  fee  simple,"  202,  467. 
oint  tenants  of,  136, 136. 
equitable,  182,  183. 
in  a  rent-charge,  424. 
in  copyholds,  467,  463. 
enlargement  of  long  term  into  fee  simple,  629. 

Females  inherit  together,  223. 

postponed  to  males,  223,  231. 

Feme  covert. — See  Wipe. 

Feoffment,  31,  143—148.  210,  432,  573. 

delivery  of  possession  required  for,  148 — 146. 

entry  required  for,  145. 

words  required  for,  145. 

writing  required  for,  163. 

deed  required  for,  154,  210. 

might  create  an  estate  by  wrong,  147,  148. 

to  uses,  165—168. 

effect  of  the  Statute  of  Uses  on.  148,  171. 

none  of  future  estates,  352. 

by  infants  of  gavelkind  lands,  59,  164,  210, 289. 

by  idiots  and  lunatics,  292  n. 

by  corporation,  297  n. 

title  by,  573,  574. 
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Feudal  system,  introduction  of,  18 — 15. 

maiii  features  of,  13  n. 

change  of  tenure  in,  26—28,  63—67. 

feudal  system  of  land  holding  upon  the  continent 
of  Europe,  13  n. 

difference  in  England,  18  n. 

regarded  grantee  as  taking  only  a  personal  interest, 
66,  336. 

tenancies  become  hereditary,  19,  37,  66. 

opposed  to  alienation,  66,  358. 
FiEBi  facias,  writ  of,  262,  607. 

Fine,  feudal,  68. 

fines  on  leases,  120. 

conveyance  by,  71  n.,  92  n.,  98,  99, 165, 166. 

search  for,  687. 
necessity  of  seisin,  166. 

formerly  used  to  convey  wife's  lands,  61  n.,  303,  304. 
to  release  dower,  316. 
to  convey  reversion,  330. 
to  bar  contingent  remainder,  367. 
attornment  could  be  compelled  on  conveyance  by,  330. 
payable  to  lord  of  copyholds,  448,  467,  476,  477,  479  n. 
bar  of  executory  interest  by,  366  n. 
FiBE,  relief  against  forfeiture  for  non-insurance,  601  n. 

power  to  insure  against,  in  mortgages,  646. 
FoRECLOBUBE,  642,  643, 649. 

court  may  direct  sale  of  property  instead  of,  643. 
by  proprietor  of  registered  charge,  636. 
FOBESHOBE,  416. 

FoBFEiTUBE  for  treason,  48,  66, 93,  108  n.,  167,  466. 
abolished,  66. 
for  alienation  into  mortmain,  76,  76. 
for  waste,  114,  464. 
for  feoffment  by  wrong,  148  and  n. 
on  account  of  outlawry,  294. 
for  conveyance  to  alien,  296. 
for  non-payment  of  rent,  328,  600,  604. 
for  breach  of  covenants,  600—604. 
of  copyholds,  463,  464,  461. 
of  mortgagor's  estate  at  law,  162  n.,  532. 
relief  against,  328,  600~.502. 
FoBM  of  a  conveyance,  697 — 618. 
Fbankalmoign,  46,  63,  66,  62,  68,  466. 
Fbankmabbiage,  67, 108. 

.    a  conditional  gift,  91. 

45—2 
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FRA.UD,  equitable  relief  against,  162  n. 

concealed,  limitation  in  cases  of,  567,  568. 

Frauds,  Statute  ol— See  stat.  29  Car.  II.  o.  3. 

Fbbe  services,  16,  46—58. 
tenure,  16,  86—62. 

incidents  of,  37,  38,  46—51,  55—58,  63. 
classification  of,  46. 

Frbbbench,  483,  484. 

Frbbhold,  22,  68. — See  Fbbe  Tenube. 

not  devisable  at  common  law,  19,  73. 

copyhold  estates  are  quasi,  452 — 454. 

customary  freeholds,  454 — 456. 

any  estate  of,  is  larger  than  estate  for  term  of  years,  63, 

521. 
conveyance  of. — See  Conveyance. 
recovery  of,  at  common  law,  44,  64  n. 
limits  to  the  recovery  of,  564 — 568. 
alienation  of,  20,  27, 38,  89,  65—77. 
descent  of,  19,  20,  27,  67—69,  73.    And  see  Descent. 
title  on  sale  of,  576. 

Fbbeholdeb,  16,  36,  43,  64. 

Fbebmen,  43,  49,  444,  459  and  n. 

FuTUBE  estates,  345,  346,  352,  857,  366—370,  493,  565. 

Fybd,  14  n. 

G. 

Gavelkind,  27  n.,  58—60,  73, 187,  237,  289,  436. 
curtesy  of  gavelkind  lands,  59  n.,  801. 
dower  of  gavelkind  Icmds,  59  n.,  316. 
conveyance  of  gavelkind  lands  by  infant,  59,  154,  210, 
289. 

GenbbaIi  residuary  devisee,  244. 

words,  416,  598,  605,  608,  667,  669, 670. 
devise  of  lands,  506. 

Gestation,  period  of  included  in  time  allowed  by  rule  of  perpetuity^ 
101  n.,  396. 

Gift,  conditional,  91.— See  Conveyance. 
*<to  the  heirs  of  A.,"  348  n. 

Give,  word  used  in  a  feoffment,  145. 

warranty  formerly  implied  by,  573,  595. 

GiiAnville,  9. 
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QooDS. — See  Chattels. 

Gband  seijeanty,  49,  58. 

Gbant,  deed  of,  82, 195,  208,  209,  825,  597,  611. 
an  innocent  conveyance,  209. 
proper  operative  word  for  a  deed  of  grant,  209,  821. 
incorporeal  hereditaments  lay  in,  82,  201,  821,  410. 
corporeal  hereditaments  now  lie  in,  201,  822. 
of  easements,  608,  667. 
of  copyholds,  472, 478. 
implied  effect  of  the  word,  595. 

Gboss,  incorporeal  hereditaments  in,  410,  417 — 488,  608. 
seignory  in,  417. 
common  in,  480. 
advowson  in,  480,  488. 
prescription  for  exercise  of  rights  in,  569 — 572. 

GUABDIAN,  47,  51,  290,  291. 

H. 

Habendum,  698,  600,  601,  611,  614,  615,  667,  685. 

Halfblood,  descent  to,  87,  88,  228,  229,  284. 

Heib,  took  land  of  inheritance,  19. 

originally  liable  for  ancestor*  s  debts,  20. 

term  descending  to,  21. 

anciently  took  entirely  from  grantor,  66. 

alienation  as  against,  67 — 69. 

power  of  ancestor  over  expectations  of  heirs,  absolute,  69. 

is  appointed  by  the  law,  75. 

bound  by  specialty,  81,  273. 

at  law,  84. 

expectancy  of,  68  n. 

apparent,  84. 

presumptive,  84. 

customary,  20,  28,  448,  459,  465,  674. 

in  gavelkind,  59. 

in  borough-English,  60. 

could  not  disclaim,  85. 

is  special  occupant,  180, 181. 

is  a  word  of  limitation.  146,  245,  247,  338,  889,  342. 

'* heirs"  required  to  give  a  fee  simple,  110 — 112,  146,  181, 

202,  203  n.,  246—250,  467. 
"  heirs  of  the  body  "  required  to  give  a  fee  tail,  89,  91, 146, 

181,  202,  245—250. 
equitable  interest  of,  219. 
devise  to,  252. 
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Heib,  remainder  to,  339,  341,  343. 

gift  "  to  the  heirs  of  A.,"  348  n. 
bound  by  warranty,  573. 

Hbrbditambmts,  22. 

real,  26. 

corporeal,  30—32,  201. 

incorporeal,  30—32,  321,  410,  428,  432. 

personal,  28  n. 

Hbriots,  466—468,  470. 

heriot  service  and  custom,  467  n. 

High  Court  of  Justice,  164. 

Highway,  414. 

Homage,  47,  51,  53,  54, 108,  471,  474. 

HONOUB,  titles  of,  438. 

House,  meaning  of,  33. 
in  boroughs,  43. 

Hull  registry,  206. 

Husband,  right  of,  in  his  wife's  lands  at  common  law,  108,  299 — 

304,  483,  513,  623,  529  n. 
in  equity,  306,  309,  480,  614. 
Married  Women's  Property  Acts,  293,  299, 309—311,  475, 

483,  614  n. 
conveyance  of  wife's  lands,  301—304,  306,  474,  480,  513. 
and  wife  one  person,  299,  304,  312. 
could  not  convey  to  his  wife,  305. 

unless  by  Statute  of  Usesi 
305. 
made  trustee  for  his  wife,  307. 
holding  over,  is  a  trespasser,  302  n. 
appointment  by,  to  his  wife,  377. 

I. 
Idiots. — See  Lunatic. 
Immoveable  property,  11. 
Impeachment  of  waste,  115, 116, 127. 
Implication,  gifts  in  a  will  by,  248,  249. 
Implied  trusts,  180. 

Improvements  of  settled  land,  124—127  and  nn.,  419,  422. 
rent-charges  for,  419,  422,  423. 
by  leaseholder,  516—518,  540  n. 
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Incapacity,  75,  288—298. 

Inclosubx,  62, 418. 

Commissioners,  141  n. 

IngobporjcaIi  hereditaments,  30—32, 196,  201,  321  sq.,  410,  480. 
not  subject  to  tenure,  428. 
writing  necessary  to  transfer,  31,  201. 
title  to,  669—572. 

Incumbrances,  searches  for,  287,  419,  568  n.,  587—589. 

protection  against,  by  long  term,  525,  526. 

money  sufficient  to  provide  for/  may  now  be  paid 

into  Court  on  a  sale,  580. 
covenant  that  estate  is  free  from,  592 — 595,  598^ 

606,  671. 
prior  to  first  registration,  622. 
under  Land  Transfer  Acts,  622,  627  and  n.,  629, 
685,  639,  640. 

Indemnity  on  sale  of  land,  591. 

for  losses  by  errors  in  registration,  651 — 653. 

Indbntukb,  152. 

Indobbembnt  on  deeds,  599,  611. 

Induction,  480. 

Infant,  capacity  of,  59,  75,  289. 

partition  of  infant's  land,  140  n. 

guardianship  of. — See  Wardship. 

management  of  land  during  minority,  289,  290,  516  u. 

tenant  for  life,  291. 

marriage  settlements,  289,  378. 

feoffment  by,  59, 154,  210. 

exercise  of  power  by,  378. 

executory  devisee,  conveyance  by,  392  n. 

admission  to  copyholds,  477. 

Inhsbitance,  law  of.— See  Descent. 
in  land,  19. 

words  of,  110,  111,  145—147,  457. 
suspense  of  vesting  of,  348. 
trust  of  terms  to  attend  the,  524 — 527. 
owner  of,  subject    to   attendant  term,  had  a  real 
estate,  527. 

Inhibitions  on  registered  land,  630,  632,  640,  646,  647,  649. 

Injunction,  161, 185,  511  n. 

Innocent  conveyance,  209. 
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InboiiMEnt  of  deeds  barring  estate  tail,  98.  99, 102, 185. 
of  conveyance  for  charitable  uses,  76  n. 
of  bargain  and  sale,  198,  210. 
of  memorial  of  annuities,  419  n. 

of  deeds  in  the  Central  Office  of  the  Supreme  Court, 
76  n.,  98,  99, 198  n. 

INSOLYEKCY,  272,  278,  689. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in  bankruptcy,  277,  278. 

Institution,  77  n. 

to  benefice,  480. 

Imbubanoe,  relief  against  forfeiture  for  non-insurance,  501  n. 
by  mortgagee,  546,  614. 

IiirrBNTioN,  rule  as  to  observing,  in  wills,  246. 

Intbbbbbe  termini,  494. 

Ihtbrest,  legal  rate  of,  581  n. 

stipulation  to  raise  or  to  diminish,  558. 
recovery  of  arrears  of,  569. 

Imtbbtact,  21,  218—236. 

registration  in  Yorkshire  of  affidavit  of,  256. 
widow's  charge  on,  226. 

iBBiiAin),  leases  by  tenant  for  life  in,  118  n.,  lia 

Issue,  effect  of  word,  146,  250. 

in  tail,  bar  of,  91—106, 185. 

devise  to,  of  testator,  245. 

devise  in  case  of  death  without,  248. 

executory  limitations  to  take  effect  on  failure  of,  897. 

represent  the  ancestor,  87,  225. 


Joint  account  clause,  554. 

Joint  stock  companies,  296. 

Joint  tenancy,  134 — 189. 

unities  of,  134,  137—189. 

alienation,  188,  139. 

devise,  136. 

descent,  136, 137. 

severance,  138,  139. 

partition,  140—142. 

not  subject  to  feudal  incidents,  166. 

no  curtesy  in,  300. 
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JoiKT  tenancy,  no  dower  in,  816. 

under  gifts  to  heirs,  348  n. 
of  copyholds,  468. 
tenants,  survivor  pays  duty,  136  n. 
trustees  made,  136. 
release  by,  188. 
corporations  can  be,  298. 

JonvTUBB,  100,  317. 

equitable,  818. 
rent-charge,  420. 

JuDGMBHT  debts,  80,  261—271,  281—285. 

lien  of,  now  abolished,  265. 

satisfaction  of,  265  n. 

what  are  included  in,  265  n.,  266  n. 

in  inferior  courts,  271. 

in  Middlesex  aod  Yorkshire,  270. 

in  counties  palatine,  270. 

registration  of,  264—269. 

as  to  equitable  estates,  283—285. 

as  to  powers,  371,  372. 

as  to  reversions  and  remainders,  406. 

as  to  copyholds,  468. 

as  to  leaseholds,  507,  508. 

against  a  mortgagee,  554, 555. 

search  for,  287,  588. 

JXTDICATUBE. — See  SUPBEMB  GOUBT  OF  JUDIGATUBE  ACTS. 

JuDiciAi.  trustee,  193, 194. 

K. 
Kent,  custom  of,  58. 
Kino  is  Lord  Paramount,  7, 13,  87. 
EiNQ'B  Court,  institution  and  history,  9  n.,  15,  45,  448,  450. 

Knight's  service,  13, 14, 16,  42  n.,  46. 
aboUshed,  26.  54,  237. 
incidents  of  tenure,  46 — 49. 

L. 

Land,  meaning  of,  34,  607,  684. 

not  the  object  of  absolute  ownership,  6. 
was  given  for  services,  10. 

property  in,  difCers  from  property  in  goods  from  physical 

differences,  11, 

12. 
and  historical 
causes,  12 — 15, 
23-25. 
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Land,  action  for  recovery  of,  17. 16,  64  n.,  328,  449—451, 537, 663  n., 
564. 
liability  of,  for  debts. — See-  Debts. 

Land  Commissioners  for  England,  141  n. 
registry  office,  267,  272,  419,  518,  619. 
charges,  124, 125, 419, 588. 
certificate,  626,  634,  635,  637. 

Landlord,  is  called  a  landowner  though  tenant  for  life,  3  n. 
payment  of  compensation  by,  516 — 519. 

Lapse,  244. 

Law  and  equity,  distinct  systems,  158. 

now  administered  concurrently,  164. 

Lease,  for  a  number  of  years. — See  Term. 
for  a  year,  196, 199,  451,  667. 
for  life,  112,  325.— See  Life. 
from  year  to  year,  488 — 490. 
by  estoppel,  495,  540  n.,  596. 
of  settled  land,  117—121  and  nn.,  382,  883. 

may  be  supported  as  an  agreement,  121  n., 
382. 

for  building,  Ac,  118  n.,  119, 120. 
of  infant's  land,  140  n.,  291. 
by  tenant  in  tail,  106,  107. 
by  corporation,  296,  297. 
by  husband  of  wife's  lands,  302.    . 
by  tenant  in  dower,  320. 
by  owner  of  rent-charge,  422. 
by  copyholder,  453,  454  and  n. 
by  mortgagor  and  mortgagee,  540,  546. 
renewable,  514,  516. 

leases  in  writing  to  be  by  deed,  326,  327,  491. 
no  formal  words  required  in  a,  491. 
agreements  for,  491,  492. 

proof  of  title  on,  581. 
stamps  on,  492  n. — And  see  Term. 
under  Settled  Land  Acts,  118, 119. 
covenant  implied  in,  595. 
notice  of,  on  register,  646. 

Lease  and  release,  conveyance  by,  156. 

with  entry,  196. 
under    the    Statute   of    Uses, 
199—201. 
an  innocent  conveyance,  209. 
form  of,  667—672. 
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Leaseholds,  27,  29,  64,  485,  487—519. 
mortgage  of,  551, 552. 
registration  of,  625,  626. 
And  see  Term. 

Legacies,  charge  of,  253—255. 

limitation  of  suits  for,  569. 

Lbgai.  doubts,  154, 155. 

estate,  170,  172,  194.  251,  389,  536,  557,  680,  657. 

memory,  670. 

instruments,  formality  of,  600. 

Lessor's  title,  577,  581. 

Liber  sochemannus,  43,  49,  442. 

LiBERUM  tenementum,  16. 

Licence  in  mortmain,  75. 

to  demise  copyholds,  454  n. 

effect  of  licence  for  breach  of  covenants  in  a  lease,  502 — 504. 

Lien  of  judgments  abolished,  265. 
of  vendor,  639  n.,  662,  553,  658. 
by  deposit  of  land  certificate,  639. 

Life,  Estate  for,  110—133. 

tenure  of,  112,  113. 
alienation  of,  116 — 118. 

for  debt,  283. 
forfeiture  of,  113,  148. 
tenant  of,  restrained  from  waste,  113 — 116. 
entitled  to  emblements,  128. 

and  apportioned  rent,  128, 129. 
and  custody  of  deeds,  583. 
must  concur  to  bar  entail,  101 — 104,  461, 

478. 
in  settled  land,  express  power  of  leasing, 
117,  382,  383. 
statutory  powers,  117 — 127. 
to  whom  given,  132. 
leasing,  118  n.,  119—121,  383  nn. 
sale  and  exchange,  121 — 123. 
conveyance,  123,  124. 
mortgage,  123  and  n. 
improvement,  124 — 127. 
can  get  costs  of  proceedings,  128  n. 
in  undivided  share,  141. 
infant,  291. 
if  copyhold,  454  n. 
may  register,  630. 
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Life,  Estate  for,  determinable,  127, 128, 132. 
joint,  184. 

equitable,  181,  185, 186. 
in  annuities,  419. 
in  a  rent-charge,  428,  424. 
in  copyholds,  449,  457. 

renewable,  449,  457. 

Light,  right  to,  571,  605. 

Limitation  of  estates,  110—112, 145—147,  181, 201—204,  246—250, 
334,  457. 

word  sof,  112, 145—147,  244—250, 334, 337, 341, 342, 457. 

of  a  vested  remainder  after  a  life  estate,  334. 

remoteness  of,  395 — 406. 

statutes  of,  548,  549,  564—569,  653. 

in  settlements,  615,  616  and  n. 
Lis  pendens,  286, 287. 

Sdarch  for,  287,  588. 

Littleton,  49  n.,  677. 

account  of  copyhold  tenure,  447,  448. 
description  of  mortgage,  532. 
on  curtesy,  677. 
Livery,  heir  suing  out,  48  n. 

of  seisin,  19,  31, 143,  144,  156,  198,  210. 

in  deed,  144. 

in  law,  145. 

corporeal  hereditaments  formerly  lay  in,  32,  201. 

Local  Government  Board,  297. 
Locke  King's  Act,  539. 
Lodgers,  327  n.,  511. 
London,  custom  of,  78. 

Lord,  paramoimt  and  mesne,  7  and  n„  16,  38,  39,  42, 47,  57,  76. 

alienation  against,  69 — 73. 

demesne  of,  36,  41,  417,  442,  452. 
And  see  Manors. 
Lunatic,  140  n.,  193,  291,  292,  477,  516  n. 

M. 

Males  preferred  in  descent,  86,  223,  228. 

Mansria,  38  n.,  40—42,  412,  441—443. 

Manors,  40—45,  410,  439,  441.  443. 
lord*s  demesne,  41,  442. 
courts  of,  44,  49,  445,  446,  471. 
seignory  passes  with,  411. 
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Manobs,  several  feoffments  not  required  to  pass,  145  n. 

rights  of  lords  of,  to  wastes  by  side  of  commons,  414. 
commutation  of  manorial  rights,  446,  470  and  n. 
registration  of  title  to  lands  parcel  of,  655  and  n. 

Mansion-house  on  settled  land,  118  n.,  119. 

Mabeetable  title,  580,  622  n. 

Mabbiaoe,  lord's  right  of,  47,  48,  51,  54,  69,  108,  167. 

of  ward  in  socage,  51. 

articles,  construction  of,  182. 

settlements. — See  SETTiiEHENTS. 

is  valuable  consideration,  211  n.,  588. 

revocation  of  will  by,  242. 

rights  arising  on,  299—320. 

Mabbied  woman. — See  Wife. 

Matebnal  ancestors,  descent  to,  228,  229,  284,  285. 

Memobandum  of  satisfaction  of  mortgage  on  copyholds,  550. 
of  charge  on  lands  in  Yorkshire,  559. 
of  registration  in  Middlesex  and  Yorkshire,  599. 

Memoby,  legal,  570. 

Mebchetxtm,  16  n.,  444. 

Mebobb,  831,  361. 

of  tithes  in  the  land,  437. 
of  rent-charge,  424,  437. 
of  a  long  term,  521 — 524. 

Mesne  lord,  7  and  n.,  16,  38,  42,  57,  76. 

Messuaqb,  83. 

MiDDOSSEX,  registration  of  conveyance,  206,  587,  599. 

of  will,  255,  256. 

of  judgment,  270. 

of  lease,  505. 

of  assignment  of  lease,  506. 

of  underlease,  513. 

of  mortgage,  557,  558,  587. 

of  enfranchisement,  468  n. 

effect  of  Land  Transfer  Act,  208,  209,  656. 
MiUTABY  tenures  abolished,  26,  54,  237. 

Mines,  34,  79,  628  n.,  634. 

powers  of  tenant  of  life,  as  to,  114. 
under  settled  land,  119—121,  385,  386. 
royal,  79  n. 

sale  under  powers  reserving,  385. 
right  of  the  lord  of  copyholds  to,  453. 

Mixed  actions,  24,  64  n.,  144,  563  n.,  564  n.,578. 
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Modus  decimandi,  568  n. 

Monasteries,  tithes  in  the  hands  of,  433,  436. 

Monet  to  be  laid  out  in  land,  183. 

charged  on  land,  limit  to  the  recovery  of,  569. 
Mortgage,  486,  530—562. 

of  settled  land  by  tenant  for  life,  123. 
by  infant,  289. 
nature  of,  530. 
origin  of  word,  531. 
interest  on,  531  n.,  545,  547,  553. 
stamps  on,  535  n.,  536. 
construction  of,  in  law,  532,  534. 
principles  of  equity  as  to,  162  n.,  533,  534. 
present  form  of,  535. 

equity  of  redemption,  162  n.,  533,  534,  548,  555. 
foreclosure  of,  542,  543. 
repayment  of,  547. 
for  long  term  of  years,  528  n.,  549. 
equitable,  536  n.,  547  n.,  552. 
of  copyholds,  549,  651. 
of  leaseholds,  551,  552. 
to  trustees,  553,  554. 
on  joint  accoimt,  554. 

for  payment  of  testator's  debts  and  legacies,  252—254. 
for  future  debts  and  advances,  559,  560. 
now  primarily  payable  out  of  mortgaged  lands,  539. 
transfer  of,  555. 
tacking,  557—559. 

registration  in  Middlesex  or  Yorkshire,  557 — 559. 
consolidation,  560—562. 
proof  of  title  on,  580,  581. 
covenants  for  title  on,  592 — 594. 
form  of,  613—615. 

of  registered  land,  634,  635—640,  656, 657—659. 
Mortgagee,  estate  of,  535,  537. 

devolution  of  estate  of,  57  n.,  236, 534,  537, 638,  550,  551. 

when  bound  to  see  to  application  for  debts  and  legacies^ 
254. 

with  notice,  206,  255,  256,  266,  667. 

bound  by  judgments,  263 — 271. 

and  lis  pendens,  287. 

costs  of,  534  n.,  547  n. 

in  possession,  537,  543,  546. 

ejectment  of  mortgagor  by,  537. 

foreclosure  by,  542,  549. 

power  of  sale,  544 — 546. 

power  to  appoint  receiver,  insure  and  cut  timber,  646. 
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MoBTOAOEE,  in  possession,  Statute  of  Limitations  in  favour  of,  548. 
remedies  of,  542 — 546. 

rights  barred  by  Statute  of  Limitations,  548. 
judgment  against,  554, 555. 
may  be  compelled  to  transfer,  555. 
deeds  in  possession  of,  584. 
limited  covenant  on  conveyance  as,  594. 

MoBTGAGOR,  estate  of,  534,  588 — 540. 

devolution  of  estate  of,  539. 

lease  by,  540,  541. 

may  sue  in  his  own  name,  542. 

must  give  notice  of  intention  to  repay  mortgage  money, 

647. 
limitation  of  his  right  to  redeem,  548. 
inspection  of  deeds  in  possession  of  mortgagee,  584. 
covenants  for  title  by,  592,  694. 

MOBTMAIN,  53,  75,  76,  165,  296. 

exemptions  from  Mortmain  Act,  77  n. 

MoBTUUM  Vadium,  531. 

MoTHEB,  descent  to,  228,  234. 
guardianship  of,  290. 

MOYBABLES,  11,  25. 

Municipal  corporations,  297. 

N. 
Name  and  arms,  directions  to  assume,  369. 
Natubal  life,  113. 
Natubaijzation,  294  n. 

Act  of  1870,  294  n.,  295. 

NoBMAN  conquest,  form  of  wealth  after,  9,  10. 

holding  of  land  after,  12—15,  37. 

Notice  of  a  trust,  168, 179,  642. 

of  a  covenant,  185,  427,  511  n. 

of  imregistered  assurance,  206,  558. 

will,  255—257. 
of  an  incumbrance,  419,  526,  557. 

from  searching  the  register,  558  n. 
of  breach  of  covenant,  501. 
by  tenant  for  life,  119—121. 
to  quit,  488,  489. 

for  repayment  of  mortgage  debt,  545,  547. 
of  deposit  of  land  certificate,  639. 
of  incumbrances  on  registered  land,  646,  647. 
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NovBL  disseisin,  assize  of,  45  n. 

NUISANCB,  79. 

O. 

Occupant,  general  and  special,  130,  462. 
of  a  rent-charge,  423. 

Offices,  not  alienable,  83,  438. 

Official  searches  of  registers,  &c.,  287  n.,  587  n.,  589  n. 

Oprbativs  words,  598,  601,  611,  614,  615,  667, 669. 

Ordbb  for  sale  by  Chancery  Division,  268,  269,  543,  547. 
for  administration  in  bankruptcy,  277,  278. 
for  foreclosure,  543. 
for  vesting. — See  Vesting. 

Ordinaby,  21  and  n. 

Outlawry,  48, 113,  294. 

Ownership,  nature  and  incidents  of,  2,  3. 
of  land,  not  absolute,  6. 
includes  the  right  of  alienation,  2,  81. 


Palatine  counties,  jurisdiction  to  appoint  trustees,  193  n. 
inrolment  of  deeds  in,  210  n. 
judgments  in,  269,  270. 

Paramount,  the  Sovereign  is  Lord,  7,  18,  37,  56. 

Parcels,  416,  598,  601,  614,  615,  667,  669. 

Parol,  leases  by,  487,  490. 

Particular  estate,  323,  332,  351,  353,  369. 

Parties  to  a  deed,  152. 

to  a  conveyance  on  sale,  601. 

Partition,  140—142.  224,  225. 

of  settled  land,  123,  386. 
of  copyholds,  468. 
implied  effect  of  word,  595. 

Partition  Act. — See  stat.  81  &  82  Vict.  c.  40,  amended  by  stat. 
39  &  40  Vict.  c.  17. 

Pastoral  holdings,  490  n. 
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Pabtubb,  common  of,  412, 

Patebnal  ancestors,  descent  to,  227,  229. 

Patbon  of  a  living,  480. 

Pensions  and  salaries  not  alienable,  83. 

Per  mie  et  per  tout,  188. 

Perpbtuitt,  101.  896—897,  400,  421  n. 

Person,  in  law  natural  and  artificial,  288. 

Pbrsonai.  property,  29,  82,  285,  484,  485,  486.^See  Chattelb— 
Tbbk  — Morto  aqb. 
actions,  28,  24, 25. 
things,  28,  25. 
hereditaments,  28  n. 

Personalty,  25. 

Petitions  in  Chancery,  159, 189  n. 

Petty  Serjbanty,  52,  58. 

Pin  money,  100,  420. 

Piscary,  common  of,  412. 

Place  of  worship,  site  for,  77  n. 

Pond,  description  of,  84. 

Portions,  terms  of  years  for  securing,  521. 

PosBESSio  fratris,  old  doctrine  of,  674,  680. 

Possession,  2, 5. 

advantage  of,  147, 568. 

under  conveyance,  81,  148, 144, 156, 157,  222. 

under  lease,  195, 199,  494. 

under  grant  of  copyhold,  452. 

action  to  recover,  2,  17, 18,  45  and  n.,  64  and  n.,  328, 

449—451,  587,  542,  548,  568  n.,  564. 
mortgagee's  right  to  recover  possession,  587  and  n.,  548. 
mortgagee  in,  537, 548,  546. 
of  title  deeds,  581—584. 
required  for  action  of  trespass,  172  n. 

Possessory  title,  624,  625. 

Possibility  of  issue  extinct,  tenant  in  tail  after,  104, 107. 
of  an  estate,  68  n.,  857,  858  n. 
common  and  double,  855,  356,  401. 
assignable  in  equity,  68  n.,  358. 
of  seisin,  370. 
W.K.P.  46 
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PoBTHtTMOUS  children,  363. 

Power,  nature  of,  117,  212,  371,  377,  378. 
special,  381^385,  406. 

statutory,  118, 123,  385,  392—394,  6iO,  644—646,  651,  652. 
in    settlements,    of  leasing,  sale,  and  exchange,  117,   118, 

381—385. 
(statutory),  118—127,  383, 
886,  464  n. 
in  mortgages,  of  leasing,  640 — 642,  646,  661. 
of  sale,  644—646,  661,  636. 
to  appoint  receiver,  insure  and  cut  timber, 
646. 
general,  of  appointment.  212,  242  n.,  304  n.,  372,  379. 
liable  to  debts  of  appointor,  371,  872. 
compliance  with  formalities  of,  374 — 376. 
attestation  of  deed  executing,  374,  376. 
equitable  relief  on  defective  execution  of,  876,  382. 
exercise  of,  by  general  devise,  378,  879. 
by  will,  242  n.,  374,  376. 
in  favour  of  a  wife  or  husband,  377,  378. 
by  married  woman,  304  n.,  378. 
by  infant,  378. 
extinguishment  of,  379,  386. 
suspension  of,  379. 
duty  on  succession  under,  407. 
release  and  disclaimer  of,  366,  387. 

Prjbcipb,' tenant  to  the,  97. 
Premises,  meaning  of,  34,  36. 
Prescription,  415,  670—572. 

Presentation,  480,  668. 

next,  433, 434. 

sale  forbidden,  434. 
Presenthent,  of  surrender  of  copyholds,  473. 

of  will  of  copyholds,  476. 
Primer  Seisin,  48  n. 
Primogeniture,  100,  223, 224. 

Priority  of  mortgages,  566, 667. 

of  application  for  registration,  626. 

of  registered  charges,  637. 

notice,  645. 
Privity  between  lessor  and  assignee  of  term,  499. 

none  between  lessor  and  underlessee,  511. 

Probate  of  will,  216, 240. 
Proclamations  of  fine,  99. 
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Pboduotion  of  documents,  575,  584. 

acknowledgment  of  right  to,  584 — 567. 
Pbofebbed  persons,  118. 
Pbofebbional  remuneration,  ^2 — 605. 
Profit  k  prendre,  571,  572. 
Pbopebty,  definition  of,  1 — 6. 

classification  of,  as  corporeal  or  incorporeal,  4,  5. 

real  and  personal,  1,  8 — 12. 

moveable  and  immoveable,  11,  12,  22. 

in  lands  and  goods  distinguished,  6,  15. 

in  equity,  181. 

Pbotsctob  of  settlement,  102, 103,  461,  478. 
Pub  autre  vie,  estate,  129 — 182. 

liable  to  debts,  288. 

in  a  rent-charge,  424. 

in  copyholds,  462. 

PuBOHABE,  meaning,  68,  221,  288. 

when  heir  takes  by,  68,  252. 
deed,  specimen  of  a,  597,  611. 
deed,  stamps  on,  599  n. 
money,  application  of,  545,  590. 

payment  to  solicitor,  590. 

PuBCHABEB,  dosceut  traced  from  last,  221,  222,  225,  673—676. 
volimtary  conveyances  void  as  against,  77. 
takes  an  equitable  estate,  182. 
with  notice  of  unregistered  assurance,  206. 

wiU,  255—267. 

annuity,  419. 
judgments  binding  on,  263—271,  285. 
lis  pendens  binding  on,  286. 

without  notice,  protection  of,  168,  179,  185,  206,  255, 
256,  260,  265,  267,  279,  285,  463,  508,  556,  567,  644. 
protected  by  trust  of  long  term,  524 — 528. 
must  see  to  application  for  debts  and  legacies,  254. 
from  Crown  debtor,  278—280. 
from  mortgagee,  545. 

relief  against  mistaken  payment  by,  384,  385. 
what  expenses  to  be  borne  by,  575. 
rights  of,  under  an  open  contract,  574 — 595. 

Q. 

QUAUFIED  title,  624. 

Quasi  entail,  132. 

Quia  Emptores,  Statute  of. — See  stat.  18  £dw.  I.  c.  1. 

46 — 2 
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Quiet  enjoyment,  covenant  for,  592,  596,  598,  606,  671. 

Quit  rent,  55  and  n.,  58,  470. 
extinction  of,  470. 

R. 
Back-rent,  106  and  n.,  128. 
Railway  shares,  personal  property,  30. 

Real  actions,  23,  24,  25,  64  and  n.,  144,  418,  563  n.,  564  n.,  578. 
things,  25. 
property,  8,  28,  451. 

Act  to  amend  the  law  of.— See  stat.  8  &  9  Vict.  c.  106. 
hereditaments,  26. 

Rbauty,  25,  26. 

Reobift  of  trustees  now  discharges,  591. 

for  purchase-money,  form  of,  598,  611,  669. 
for  mortgage-money,  indorsed,  547  n. 

Receiyeb,  284. 

power  to  appoint  in  a  mortgage,  546. 
of  tithe  rent-charge,  437. 

Recitals  in  deeds,  597,  601,  613  n.,  668,  669. 

Recognizances,  266  n.,  267  n.,  283. 

Reconveyance,  536  n.,  547. 

Record,  debts  of,  278  n. 

Recovery,  61  n.,  94—98, 102,  104, 105,  155. 
customary,  461. 
search  for,  587. 

Recreation  ground,  site  for,  77  n. 

Rectification  of  land  register,  651 — 653. 

Rectories,  advowsons  of,  431 — 433. 

Reddendum,  668. 

Redemption,  equity  of,  162  n.,  533,  535,  538,  542,  548,  550,  555, 560. 
action  for.  532  n.,  548. 

Re-entry,  condition  of,  327—330,  497  n.,  500—504,  512. 

Register  of  judgments,  264 — 268. 

of  writs  of  execution,  265—271,  508,  588. 

of  lis  pendens,  287,  588. 

vacation  of,  267  n..  287  n. 

in  palatine  counties,  270. 

Middlesex  and  Yorkshire. — See  Middlesex.  Yorkshire. 

Bedford  Level,  207. 
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Reqistbb  of  aBsignments  to  creditors,  272,  589. 
of  annuities,  419,  588. 
of  rent-charges,  419,  519  n. 

BsoiBTEBBD  land,  619 — 659. 

what  interests  may  be  registered,  620. 

persons  entitled  to  apply  for  registration,  620, 621. 

advertisements,  622,  626. 

objections  to  registration,  622. 

powers  and  duties  of    registrar,  622 — 626,  641, 

642,  644,  648,  649, 660. 
with  absolute  title,  621,  622,  625,  626—628,  629 

682,  683. 
with  qualified  title,  624,  626,  628,  629,  638,  643. 
with  possessory  title,  624,  625,  628,  629,  633, 643. 
incumbrances  prior  to  first  registration,  622,  639. 
marking  documents,  623,  624. 
leaseholds,  620.  625, 626,  628.  629, 631. 
land  certificate,  626,  636,  637,  639,  643,  644. 

deposit  of,  639. 
effect  of  registration,  626—629,  630,  631. 
settled  land,  630,  640,  641. 
by  owner  in  equity,  630,  631. 
registered  dispositions  of,  631,  632. 
registered  charge,  631,  635—639. 
certificate  of  charge,  636. 
sub-charge,  638. 

effect  of  unregistered  transfer,  639. 
certificate  of  incumbrance,  639. 
trustee  in  bankruptcy,  641. 
unregistered  dispositions  of,  627,  632,  641,  657, 

665. 
trusts  not  registered,  642. 

transfers  and*  charges  before  registration,  642, 656. 
title  on  sale  of  registered  land,  642 — 644. 
death  of  registered  proprietor,  640,  641. 
time  from  which  instrvuneuts  take  effect,  644, 645. 
priority  notice,  645. 
conditions  annexed  to,  645,  646. 
notices,  632,  646,  647,  652. 

cautions  against   registered  dealings  with,  632 
639,  646,  647—649.  652. 
against  registration,  648, 649. 
inhibitions,  630,  632,  641,  648,  649,  652. 
restrictions.  630,  632,  641,  646,  649,  650,  652. 

on  registration  of  joint  owners,  650. 
rectification  of  register,  651 — 653,  658. 
fraudulent  dispositions,  651. 
indemnity,  651—653. 
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Regibtbbed  land,  title  by  adverse  possession,  653. 
divisions  of  register,  654. 
index  maps,  655. 
list  of  pending  applications,  655. 
inspection  of  register,  655. 
plans  and  descriptions,  656. 
compulsory  registration,  207—209,  494,  506,  513, 

655. 
removal  from  register,  656. 
mortgage  of,  657—659. 

RXGISTBATION  of  deeds,  582 — 588. 

compulsory,  207—209,  494,  506,  655. 

of  affidavit  of  intestacy,  256,  257. 

of  conveyance  of  advowson,  435. 

of  leases,  494. 

of  assignments  of  leases,  506. 

of  underleases,  513. 

of  title. — See  Registered  Land. 

Bbgbakt  of  copyholds  after  forfeiture,  461. 

Release,  proper  assurance  between  joint  tenants,  138. 

conveyance  by,  138, 156, 196,  200,  201,  211,  331. 

form  of,  668. 
of  powers,  124,  386,  387. 
of  dower,  315. 
of  possibility,  357. 

from  rent-charge  of  part  of  hereditaments  not  an  extin- 
guishment, 426. 

Belief,  47,  51,  53,  55,  58, 166,  341,  466. 

against  forfeiture,  328,  500,  502,  512,  513,  659. 

of  underlease,  512,  513. 
Rkmaindeb,  definition  of.  92,  324,  335. 

bar  of,  after  an  estate  tail,  92,  96,  102,  103,  105,  386, 

366n.,  397,  402n.,404. 
after  estate  for  life,  334,  335. 
in  estate  pur  autre  vie,  132. 
of  estate  tail,  341,  366  n.,  397. 
tenure  of,  332,  333. 
limitation  of  estates  in,  332 — 348. 
vested,  385. 

devolution  of,  on  death,  344. 
contingent. — See  Contingent  Remainder. 
creditor's  rights  against,  408,  409. 
of  copyholds,  480,  481. 
limit  to  the  recovery  of,  565. 

Remoteness  of  limitation,  395 — 409. 
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Remoteness  of  rule  against  perpetuities,  395 — 897. 
restriction  on  accumulation,  398, 399. 

on  gift  over  on  failure  of  issue,  397, 898. 
in  the  case  of  contingent  remainders,  899 — 406. 
in  the  case  of  special  powers,  406. 

Bbmunebation,  professional,  602 — 605. 

Renewable  life  estates,  449,  457. 
leases,  514 — 516. 

Rent  service,  52,  65, 112,  326,  327,  330,  331,  333,  411,  425,  429,  497, 
510. 
rack,  106  n.,  128. 
quit,  55  and  n.,  58. 
on  grant  in  fee,  52,  55, 470. 
in  tail,  107,  326. 
for  life,  112,  326. 
for  years,  325—333,  497—605. 
on  mining  lease,  120. 
apportionment  of,  128, 129,  426,  504,  505. 
remedies  for  recovery  of,  327—330,  498  n.,  500,  507. 
attached  to  the  reversion,  330—382,  504. 
seek,  417,  418,  421,  432.  510,  568. 
of  copyhold,  465  and  n.,  470. 
wrongful  receipt  of,  566. 
limitations  of  actions  and  suits  for,  668,  569. 
Rent  charge,  417,  418—429,  510,  568. 

creation  imder  the  Statute  of  Uses,  420,  421. 
estates  in,  423—426,  429. 
apportionment  of,  426. 
cesser  and  escheat  of,  426,  429. 
remedies  for  recovery  of,  418,  421,  422,  426. 
limitation  of,  420,  421,  424,  425. 
issuing  out  of  leaseholds,  510  n. 
under  Agricultural  Holdings  Act,  518. 
under  Improvement  of  Land  Acts,  125,  419,  422, 423. 
search  for,  589. 
tithe,  437. 
Renunciations  of  prohate,  216,  218. 
Representation,  87,  225. 
Repugnancy,  82. 
RssiDUABY  devise,  244,  879. 
Rksionation,  agreement  for,  431. 
RE3STBAINT  ou  anticipation,  83,  307—309,  312,  313. 
RfiSTRiCTiONB  on  dispositions  of  registered  land,  680,  682,  641,  646, 
649,  650,  652. 
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Bestbictiyb  covenants,  185,  427. 

BEsmTTiNa  trust,  180. 

use,  172,  849. 

Bbtibbmbnt  of  trustees,  191. 

Rbvbbsion,  323-^32. 

definition  of,  323. 

after  a  conditional  estate,  91. 

after  an  estate  tail,  bar  of,  92,  96, 100,  laS. 

no  curtesy  of,  800. 

after  estate  for  life,  80,  325—882. 

after  a  lease  for  years,  80, 196,  824—882. 

on  an  underlease,  881,  511. 

on  mortgaged  leaseholds,  551. 

creditors'  rights  against,  406. 

rights  and  liabilities  of  assignee  of  499. 

conveyance  of,  196,  324,  825,  880. 

severance  of,  504. 

limit  to  recovery  of,  565. 

title  to,  577,  581. 

sale  of,  588,  584. 
Beyooation  of  wills,  242. 

Bight,  writ  of,  94. 

to  convey. — See  Covenant  for  Title. 

BiYBB,  soil  of,  414, 415. 

BOAD,  soil  of^  414. 

waste  beside,  414. 

BoMAN  equity,  indirect  influence  of,  162  n.,  168. 

BnuBS,  technical,  in  construing  a  will.  111,  246 — 251 


Salb,  power  of,  in  mortgages,  544 — 546,  552, 553. 

of  settled  lands,  117,  118, 121—124,  888—886 
of  infant's  land,  140  n.,  291. 
what  is,  208  n. 
of  goods  distrained,  827. 
of  leaseholds,  497. 
by  tenant  in  tail,  107. 
by  tenant  by  curtesy,  301. 
by  judgment  creditor,  268.  269. 
by  the  Court  instead  of  partition,  142. 
foreclosure,  543. 
redemption,  547. 
,    for  payment  of  testator's  debts,  252 — 255. 

rights  of  vendors  and  purchasers,  182,  574—596. 
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Sale,  contract  for,  186,  576. 
of  reversion,  583,  584. 
by  proprietor  of  registered  charge,  636. 

Sanctuaby,  48  n. 

Satisfactioh  of  judgments,  265  n. 

Satisfied  terms,  525—528. 

Scholastic  logic,  355. 

Schools,  sites  for,  77  n. 

Scintilla  juris,  370. 

ScuTAGE,  46  and  n.,  52  n.,  53. 

Sealed  writings,  32  n.,  149, 151,  599. 

Sbabches  for  incumbrances,  &c.,  287,  587 — 589. 
official,  287  n.,  587  nn.,  589  n. 

Sea-bhore,  415. 

Seiqnory,  67,  410,  431,  510. 
in  gross,  417,  432. 

Seisin,  31,  36, 138, 144, 156,  324,  351,  367,  663,  677  sq. 
necessary  for  fine,  156. 
transfer  of,  required  to  be  notorious,  351. 
under  the  Statute  of  Uses,  171, 197,  367—369. 
seisina  facit  stipitem,  222, 676. 
not  in  lessee,  195,  324. 
by  marriage,  300. 

actual  seisin  required  for  curtesy,  300,  677 — 683. 
legal  seisin  required  for  dower,  315,  319,  682. 
of  copyhold  lands  is  in  the  lord,  452. 
of  a  rent,  418. 
of  mortgagee,  536. 

Seizure  qtunuque  of  copyholds,  476,  477,  482. 

Separate  estate  in  equity,  wife's,  306—^09,  478,  514. 

property  under  Married  Women's  Property  Acts,  309, 
311,  475,  483,  514. 

Sequestration  of  profits  of  benefice,  83  n. 

for  contempt  of  Court,  26  n.,  160  and  n. 

Serjeant?,  grand,  tenure  of,  49,  58. 
petty,  tenure  of,  52,  58. 

Seryi,  41,  443  n. 

Service,  lord  seised  in,  38  n. 

Services,  feudal.  10, 13,  14, 16,  42,  46—63,  60  n.,  107, 112,  443. 
a  charge  on  the  land,  69. 
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Sebvices  indivisible,  70. 
heriot,  467  n. 

Sebyibnt  tenement,  570. 

Settled  land,  leases,  sale,  exchange  and  improvement  of,  116 — 127, 
383—886,  464  n.,  469,  618,  519. 
registration  of  title  to,  630. 

Settzjbd  Land  Acts.— See  stats.  45  &  46  Vict.  c.  38;  47  &  48  Vict, 
c.  18  ;  50  <fe51  Vict.  c.  30 ;  62  &  63  Vict.  c.  36;  and 
53  &  54  Vict.  c.  69. 

SBrrEBMEHT,  marriage,  67,  100,  113,  165,  166,  307,  310,  317,  368, 
521, 594. 
form  of,  615—617. 
by  infants  on  marriage,  289,  378. 
under  the  Statute  of  Uses,  176,  368,  468. 
voluntary  and  for  value,  78. 
fraudulent,  82,  281. 
of  renewable  leaseholds,  616. 
of  copyholds,  478. 

powers  given  by,  117,  118,  388—386,  406,  468. 
protector  of,  102, 103, 461,  478. 
execution  of,  in  equity,  182. 
conveyance  of  legal  estate  in,  by  tenant  for  life,  123, 

124, 186,  398. 
equity  to  a,  306  and  n.,  514. 
duty  on  succession  imder,  257 — 260,  407,  408. 
covenant  for  title  in,  594. 

Settlement  estate  duty,  259. 

Sevbbalty,  140,  225. 

Sbvebange  of  joint  tenancy,  138  and  n. 
of  reversion,  504,  505. 

Shares  and  stocks,  29. 

Shelley's  case,  rule  in,  336—343,  381 . 

ShebIiff,  17,  24  and  n. 

SmPTiNQ  use,  367—371. 

of  copyholds,  482. 

Signing  of  deeds,  150,  154,  874,  599. 
of  wills,  238,  239. 

Simony,  433. 

Socage  tenure,  27  n.,  44,  49—62,  61,  86,  466. 
derivation  of  word,  60. 
villanum  socagium,  61  n.,  444,  446. 
guardianship  in,  51,  29Q. 
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SocAQE,  incidents  of,  51,  55. 

became  the  usual  free  tenure,  5i,  5C. 
devise  of  lands  held  in,  74,  237. 
descent  of,  86. 

SOGHSMANNUS,  LiBEB,  48,  49,  442. 

Soil  of  river,  414,  415. 
of  road,  414. 
of  waste,  412. 

SoLicrroB  mortgagee,  584  n. 

remuneration,  602  li.,  603  n.,  604  h. 
payment  of  purchase-money  to,  590. 

Sons,  descent  to,  86,  87,  223. 

Special  contract,  18  n.,  81. 

Special  powers,  381—386,  406. 

Special  tail. — See  Tail. 

Special  Trusts,  173, 174  n. 

Specialty,  heir  bound  by,  273—276. 

Specific  performance  of  contract  of  sale  of  land,  162  n.,  580 

Springing  use,  367—371. 

Stamps  on  deeds,  153  n. 

on  agreements,  187  n. 

on  declarations  of  trust,  187  n. 

on  appointment  of  new  trustees,  191  n. 

on  vesting  trust  property,  192  n.,  193  n. 

on  conveyances  in  consideration  of  annuities,  425  n. 

on  presentation  to  ecclesiastical  benefice,  430  n. 

on  surrender  of  copyholds,  473  n. 

on  covenant  to  surrender  copyholds,  593  n. 

on  leases,  492  n. 

on  agreements  for  leases,  492  n. 

on  assignment  of  leases,  505  n. 

on  mortgages,  transfer  of  mortgage,  and  securities  for  the 

payment  of  money,  535  n.,  536  n. 
on  acknowledgment  for  production  of  title  deeds,  585  n. 
on  purchase  deeds,  596  n. 
on  instruments  relating  to  registered  land,  632. 

Statutes  merchant  and  staple,  266  n. 

Steward  of  manor,  472,  475,  476. 

Stock  of  descent,  221—223,  226,  229,  230,  673—676. 

Stocks  and  shares,  29. 
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Stops,  none  in  deeds,  601. 

sub-chabge,  686. 

Subinfeudation,  88,  39,  66,  91, 107,  144. 

Succession  duty,  186  n.,  286,  257,  258,  260,  406,  407,  580,  644. 

Sufferance,  tenant  by,  488,  587. 

Suit  of  Court,  48,  51,  65,  465. 

Summons,  proceedings  by,  189  n.,  268  n.,  542  n.,  547  n. 

SuPFOBT,  right  of,  84. 

SuPBBMB  Court  of  Judicature  Acts.— See  stats.  86  &  37  Vict.  c.  66  ; 
38  A  39  Vict.  c.  77  ;  44  A  45  Vict.  c.  68 ;  and  47  A  48 
Vict.  c.  61...164. 

Surrendeb  of  life  interest,  156,  212,  361. 

of  copyholds,  449,  461,  473—480,  592,  685. 
on  mortgage,  550, 
of  married  woman,  474,  480. 
nature  of  surrenderee's  right,  474—476,  660. 
of  a  term  of  years,  332,  522. 

effect  on  underlease,  513. 
in  law,  515. 

SuRVivoBS  of  joint  tenants  entitled  to  the  whole,  136. 

of  copyhold  joint  tenants  do  not  require  fresh  admit- 
tanoe,  468. 

T. 

Table  of  descent,  explanation  of,  230—235. 

TAGKiNa,  567—559,  662. 

Tail,  Estate,  63,  89—109. 

derivation  of  word,  93. 

creation  of,  90,  91,  181,  202,  246,  247,  341,  342.  468— 

461. 
general  and  special,  89, 104. 
male  and  female,  89. 
tenure  of,  107, 108. — See  Fbee  Tenure. 

was  a  conditional  gift,  91. 
alienation  of  and  barring  the  entail,  90 — 106,  184, 
461,  463,  479. 
where  concurrence  of  tenant  for  life 

necessary,  101-103,  461,  478. 
where  it  cannot  be  barred,  104,  105. 
for  debt,  281,  282,  464. 
descent  of,  89,  108, 109,  220—226,  676. 
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See  Term,  &c. 


Tail,  Estate,  tenant  of,  90, 107. 

powers  of  leasing,  sale  and  exchange,  106, 

107. 
feoffment  by,  147. 
after  possibility  of  issue,  extinct,  104,  107. 
ex  provisione  rirf ,  105. 
granted  for  public  services,  104,  107. 
qtuisi  entail,  132. 
joint  tenants  in,  134,' 135. 
tenants  in  common  in,  -135. 
equitable,  181—183. 

"  in  tail,"  "  in  tail  male,"  "  in  tail  female,"  202. 
inrolment  of  disentailing  deeds,  98,  184,  480. 
no  lapse  of,  245. 

constructive  estate  in  a  will,  246,  247. 
in  copyholds.  458 — 462,  464. 
equitable,  479. 
Taltabum'b  case,  94. . 

Taxation  of  costs,  602  n. 

Tenant  for  a  term  of  years, 
for  life, 
in  fee,  tail, 
copyhold, 
in  villenage, 
by  curtesy, 
to  the  prcBcipey  97. 
at  rack  rent,  128. 
pur  autre  rie,  129— 132. 
in  capitc,  37,  39  n.,  46. 
joint,  134—142,  468. 
in  conmion,  139—142,  468. 
in  severalty,  140. 
by  elegit,  268. 
in  dower,  leases  by,  320. 
at  will,  452,  487,  488. 
by  sufferance,  488. 
from  year  to  year,  488 — 490. 
of  agricultural  holding,  517  n. 

Tenements,  16,  22,  33. 

dominant  and  servient,  570. 

Tenube  defined,  12. 

introduction  of  principle  of  feudal,  10, 12 — 15,  37. 

classification  of,  45—55. 

in  particular  places,  58 — 61. 

of  an  estate  in  fee,  tail,  life.— See  Feb,  Tail,  Life. 

free,  16,  36—62. 

in  villenage,  16, 17, 19,  20,  41,  42,  439—448,  459. 

in  burgage,  27  n.,  43,  45,  52,  60,  73. 


Tenube,  socage. — See  Socage. 

by  knight's  service. — See  Knight's  Sebvice. 

by  serjeanty,  49,  62,  68. 

in  frankalmoign,  46,  63,  66,  62,  68. 

of  ancient  demesne,  60,  61. 

none  of  purely  incorporeal  hereditaments,  427. 

copyhold. — See  Copyhold. 

customary  freehold,  464 — 466. 

Tebm  of  Ybabs,  Estate  fob  a,  486 — 529. 
position  of  tenant,  16,  17,  18. 
right  to  recover  possession,  18,  64  n.,  496,  496. 
nature  and  kinds,  487. 
creation  of,  490—496. 

when  to  be  in  writing,  168,  490. 
by  deed,  491. 

perfected  by  entry,  196,  196,  199,  494. 
under  powers  in  a  settlement,  382,  383  nn. 
by  estoppel,  496. 
is  personalty  and  devolves  among  chattels,  20, 21,  29,  606. 
is  less  than  freehold,  64,  612. 
trust  of,  not  subject  to  Statute  of  Uses,  174. 
tenure  of,  326. 
forfeiture  of,  on  feoffment,  148  n. 

on  non-payment  of  rent,  327,  600. 
on  breach  of  other  covenants,  600—604. 
alienation  of,  496,  606,  606,  607. 
for  debt,  607,  608. 
by  will,  606,  607. 
merger  of,  331, 621. 
mortgage  of,  661,  662. 
rent,  326—331,  497—502. 
covenants,  497 — 606,  612  n. 
proviso  for  re-entry,  327—330, 497  n.,  600—606. 
tenant  of,  position  in  early  law,  17, 18,  64,  196,  497  n. 
can  recover  possession,  18,  64,  496,  496. 
has  not  seisin,  324. 
attornment  by,  330. 
determinable  on  life,  132,  496. 
renewable,  614 — 616. 
agricultural,  616—619. 

husband's  rights  to  his  wife's,  613,  614,  629  n. 
wife's  separate  estate  in,  614. 

equity  to  a  settlement,  614. 
long  terms  for  securing  money,  619 — 628. 
attendant  on  the  inheritance,  624—628. 
by  way  of  mortgage,  628  n.,  549. 
enlargement  of  long  term  into  fee  simple,  629. 
title  on  sale  of,  676. 
on  contract  for,  681. 
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Testatum,  597,  600,  618—616,  667, 669. 

Thellusson,  Mr.,  will  of,  898. 

Things  real  and  pergonal,  28 — 25. 

corporeal  and  incorporeal,  4 — 6. 

Timber,  107, 114—116. 

on  copyhold  lands,  458  and  n. 
on  mortgaged  lands,  546. 

Time,  unity  of,  in  joint  tenancy,  184, 187. 

within  which  an  executory  interest  must  arise,  395—898. 

accumulation  is  allowed,  398,  399. 

contingent  remainder  is  allowed,  899 — 405. 
limited  by  Statutes  of  Limitation,  548,  549,  564—569. 

Tithes,  435—488, 568,  577. 

Title,  563—596. 

founded  on  possession,  563. 

under  Statutes  of  Limitation,  564 — 569. 

by  prescription,  569 — 572. 

under  ancient  feoffment,  572 — 574. 

on  modem  sale,  proof  of,  574 — 580. 

length  of,  576—579. 

root  of,  577. 

subject  to  incumbrances,  578. 
on  mortgage,  580, 581. 
on  contract  to  grant  or  assign  a  term,  580. 
searches,  587 — 589. 

covenants  for,  591—595,  598,  606,  607,  610,  611,  643. 
Act  for  obtaining  a  declaration  of,  619  n. 
on  sale  of  registered  land,  648, 644. 

Title  deeds,  destruction,  &c.,  of,  152  and  n. 
mortgage  by  deposit  of,  552. 
importance  of  possession  of,  582. 
who  entitled  to  custody  of,  581—586. 
right  to  production  and  copies  of,  584 — 587. 
statutory  acknowledgment,  584,  586. 

undertaking,  586. 
pass  with  the  land,  601  n. 
old  clause  of  g^rant  of,  670. 

Titles  of  honour  are  real  property,  438. 

ToBTious  operation  of  a  feoffment,  147, 148. 

Traders,  debts  of  deceased,  275. 

Transfer  of  land  required  to  be  notorious,  198.. — See  Conveyance. 
of  registered  land,  632,  685. 
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Tbansfeb  of  mortgage,  655. 

of  registered  charge,  687. 

Tbeabon,  forfeiture  for,  49,  55,  98, 108  n.,  188. 
abolition  of  forfeiture,  55. 

Tbespabs,  172  n. — And  see  Possession. 

Tribal  Community,  440. 

Trustees,  equitable  jurisdiction  over,  162  n.,  177. 
vendors  are,  183. 

under  Settled  Land  Acts,  119,  121—128,  291. 
to  preserve  contingent  remainders,  868. 
of  settlement,  888—885. 
married  women,  813,  814,  474. 
in  bankruptcy,  271,  278,  281,  806  n.,  372,  427,  428,  464, 

608,641. 
landlords,  518,  619. 
made  joint  tenants,  186, 166, 188. 
descent  of  estate  of  trustee,  187, 188, 189,  236,  255,  479. 
failure  of  heirs  of,  57  n.,  189. 
bankruptcy  of,  285. 

vesting  of  trust  estate  in  new  trustees,  191 — 193,  394. 
appointment  of  new,  189  and  n.,  190, 191. 
retirement  of,  191. 
judicial,  193. 
where  they  may  sell  or  mortgage  to  pay  testator's  debts 

or  legacies,  263,  254. 
estates  of,  under  vnlls,  261. 
of  copyholds,  tenants  to  the  lord,  478. 
mortgages  to,  653,  554. 
payment  to,  590  and  n. 
covenants  by,  on  a  sale,  592. 
may  be  registered  as  proprietors  of  settled  land,  621, 

630. 

Trusts,  173—194. 

old  forms  of,  165. 
modem,  173—179,  601. 
special,  174, 178. 
implied  and  resulting,  180, 186. 
constructive,  181,  186. 
executed,  executory,  182  n. 
creation  and  transfer  of,  179,  186. 
notice  of  a  trust,  168, 179. 
declaration  of,  stamp  on,  187  n. 
in  a  will,  250,  261. 
for  alien,  295. 
of  copyholds,  478. 
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Uses,  Statute  of,  170  sg.— And  see  27  Hen.  VIII.  c.  10. 
does  not  apply  to  copyholds,  477. 

Usual  covenants  in  a  lease,  497  n. 

Usury  laws,  repeal  of  the,  531  and  n. 


Valuable  consideration,  78. 

Vendor,  lien  of,  for  unpaid  purchase-money,  539  n.,  552,  553,  559. 
covenants  for  title  by  a,  591 — 595. 
and  Purchaser  Act,  1874.— See  stat.  87  &  88  Vict.  c.  78. 
rights  of  vendors  and  purchasers  on  sales,  182,  183.  574— 
595. 

Vested  remainder,  332 — 344. 

See  also  Remainder. 

VEsnNO  Orders,  193,  498,  502,  580. 

declaration  vesting  land  in  trustees,  192,  394. 

Vicarages,  advowsons  of,  433. 

ViLLiE,  40,  440. 

Village  Communities,  440. 

ViLLANi,  41,  42,  44,  51,  440. 

ViLLANUM  SocAGiUM,  61  n.,  444,  445,  455. 

Villeins  or  villani,  41,  44,  440—448,  459. 

ViLLENAOE,  tenure  in,  16,  42,  44,  439—448,  459,  467. 

at  will  only,  unless  supported  by  covenant, 

17  and  n. 
devolution  by  custom,  20. 
subsequent  growth  of,  445,  446. 
absolute  {ptirum)j  444. 
privileged,  444. 

ViLLENAQIUM,  16,  439,  440. 

ViRGATA,  441  n. 

Voluntary  conveyance,  78,  269. 

by  registered  transfer,  633. 
covenants  not  specifically  enforced,  180. 
settlement  void  against  trustee  in  bankruptcy,  281. 
by  person  of  unsound  mind,  292. 
by  drunken  man,  292. 
under  power,  372. 

Vouching  to  warranty,  95,  97. 
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w. 

Waiver  of  breach  of  covenant  in  a  lease,  508,  504. 

Wardship,  47  and  n.,  51,  54  and  n.,  69,  108,  166,  290. 

Warranty,  38,  67,  95,  573,  574  and  n. 

formerly  implied  by  word  give,  573,  595. 
now  ineffectual,  574. 

Waste,  by  tenant  in  tail,  107. 

by  tenant  for  life,  2  n.,  114—116,  119,  127,  184,  497. 

voluntary,  114,  454. 

by  lessee,  488,  496  n. 

by  mortgagor  in  possession,  538. 

by  copyholder,  453,  454. 

permissive,  115,  454,  488,  496  n. 

equitable,  116. 

land  of  manor,  41,  412,  413. 

strips  of,  by  the  roadside,  413,  414. 

Water,  description  of,  34. 

prescription  of  right  to,  571. 

rights,  passing  on  a  conveyance,  605,  608. 

Way,  rights  of,  31,  80,  416,  571,  605,  608. 

Widowhood,  estate  during,  127,  342,  343. 

Wife,  capacity  of,  293,  302,  810,  312. 
of  alien,  294  n. 
lands  of,  husband's:  rights  at  common    law,  299—804,  483, 

518,  523,  529  n.,  677—^84. 
equitable  estate,  306,  513,  514. 
equity  to  a  settlement,  306,  514. 

separate  estate  in  equity,  306—309,  478,  480,  481,  513,  514. 
separate  property  under  Married  Women's  Property  Acts. 

309—311,475,  483,  514. 
rights  in  her  husband's  lands,  83,  84,  226,  227,  314—820,  483, 

484,   526. 
conveyance  of  her  freehold,  302—304,  808,  812,  594  n. 
restrained  from  alienation,  88,  807—309,  812,  818. 
liability  for  debts,  801,  307,  308. 
contract  of,  293,  310. 
will  of,  802,  809,  810,  812  and  n. 
descent  of  property  of,  802,  811,  514. 
trustee,  813,  814,  474,  514. 
powers  of,  under  Settled  Land  Act,  1882... 818. 
of  intestate  has  a  charge,  226. 
appointment  in  favour  of,  877. 
powers  given  to,  804  n.,  878. 
release  of,  387 
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Wife,  surrender  of  copyholds  to  use  of,  474. 

<5opyhold8  of,  474,  475,  478,  479,  480,  488. 
term  of  years  belonging  to,  518,  514,  529  n. 

Will,  witnesses  and  signature,  288—240,  377,  476. 
revocation,  242. 
jurisdiction  over  probate,  240. 
registration  in  Middlesex  and  Yorkshire,  255,  257. 
of  chattels,  20,  21,  240. 

of  real  estate,  29,  70  n.,  78,  74,  111,  112,  237—260. 
of  lands  held  in  socage  and  by  knight's  service,  74,  237. 
of  estate  pur  autre  vie,  130,  424,  462. 
of  the  use  of  land,  169,* 237,  388,  389. 
of  joint  tenant,  136,  137. 
of  married  woman,  302,  309,  310,  312  and  n. 
of  contingent  remainder,  357,  358. 
of  copyholds,  474,  475,  476,  482. 
of  leaseholds.  506,  507. 
whether  escheat  prevented  by,  56  n, 
cannot  bar  estate  tail,  105, 106. 
construction  of,  111,  245 — 251. 
now  speaks  from  testator's  death,  244. 

and  passes  all  his  interest,  112,  248. 
exercise  of  powers  by,  242  n.,  374,  376,  377. 
uses  and  trusts  in  a,  251. 
charge  of  debts  and  legacies,  253—255,  276. 
direction  for  payment  of  debt,  539  n. 
devise  in  fee  or  tail  made  liable  to  debts,  81,  275. 
lapsed  devise,  244,  245. 
general  devise,  244,  506,  507. 
devise  to  issue  of  testator,  245. 
devise  to  heir,  252. 

devise  to  executors  for  sale,  388  —391,  482. 
executory  devise  by,  388—392,  396  n.,  482. 

Will,  tenant  at,  452,  487,  488. 

cestui  que  use  was,  169, 170. 

Wills  Act.— See  stat.  7  Will.  IV.  &  1  Vict.  c.  26. 

**  Without  impeachment  of  waste,"  116. 

Witnesses  to  a  deed,  374,  596. 

to  a  will,  238—240,  377,  476,  599. 
to  the  exercise  of  powers,  374,  376. 

WoEDS  of  limitation,  112,  145—147,  201—203,  245.  248—250,  334. 
337,  342,  457. 

Working  class  dwellings,  77  n.,  125  n. 
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Writ  of  elegit,  262  and  n.,  263,  266,  269,  281,  283,  284,  371,  408, 
507. 
registration  of,  266 — 271. 
of  fieri  facias,  262  and  n.,  507. 
of  waste  abolished,  115. 
for  recovery  of  dower,  320  n. 
of  partition,  140,  224. 
of  right,  94,  570. 

Writing,  necessary  on  transfer  of  incorporeal  property,  31. 
formerly  unnecessary  to  a  feoffment,  148. 
now  required  to  convey  freehold  estates,   158,  167  n., 

210. 
nothing  but  deeds  formerly  called  writings,  149. 
contraccs  and  agreements  in,  150,  153. 
contracts  for  the  sale  of    hereditaments  required  to  be 

in,  157  n.,  186. 
Icasesi  and  estates  in  hereditaments,  153,  154,  505. 
assignment  of  lease  required  to  be  in,  505. 
trusts  of  hereditaments  required  to  be  in,  186. 
bargain  and  sale  for  a  year  required  to  be  in,  200. 

Wrong,  estate  by,  147,  563  n. 


Yard  land,  441  n. 

YEA.R  to  year,  tenant  from,  488 — 490. 

Yorkshire,  registiration  of  conveyance,  206,  586,  599. 
of  bargain  and  sale,  210  n. 
of  will,  255—257. 
of  judgment,  270,  271. 
of  enfranchisement,  468  n. 
of  lease,  493. 

of  assignment  of  lease,  505,  506,  513. 
of  underlease,  513. 
of  mortgage,  557,  586. 


THE  END. 
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